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EMILY  De  silver  v.  HOWARD  HOLDEN. 

ExeetUion  against  person— Neglect  in  issuing, — Code,  §  672,  ^ect  of 

amendment,  1886. 

Pi-ior  to  the  amendment  passed  June  16,  1886,  of  §  672,  Code  Civ  Proc, 
plaintiff  was  not  chargeable  %yith  neglect  for  failure  to  issue  execution 
against  the  person  within  three  months  after  the  entry  of  judgment, 
unless  the  defendant  was  in  actual  custody. 

Where  defendant  was  not  in  such  custody  plaintiff  is  not  chargeable  with 
neglect,  and  therefore  the  execution  will  not  be  set  aside,  if  it  be  issued 
within  three  months  after  the  passage  of  said  amendment,  though  more 
than  tliat  period  had  passed  since  entiy  of  judgment  prior  to  such 
amendment. 
I  Section  672,  as  amended  in  1886,  is  not  peremptory,  but  authorizes  a  de- 

nial of  the  application  to  set  aside  the  execution,  whenever  reasonable 
cause  is  shown  why  such  application  should  not  be  granted. 

At  Special  Term. — Before  Freedmak,  J. 

Decided  October  29,  1886. 

Motion  to  set  aside  executions  against  the  person. 

[1] 


De  silver  V,  HOLDEN. 


Opinion  of  Freedmak,  J. 


Edward  P.  Wilder y  for  the  motion. 
(7.  Bainhridge  Smithy  in  opposition. 

Freedman,  J. — ^This  is  a  motion  to  set  aside  two  exe- 
cutions against  defendant's  person.  Of  the  grounds 
assigned,  only  one  requires  serious  consideration.  The 
others  are,  under  the  circumstances  shown,  clearly  un- 
tenable. 

The  ground  which  does  present  a  grave  question,  is 
that  the  said  executions  were  not  issued  within  three 
months  after  the  entry  of  the  respective  judgments 
upon  which  they  are  based. 

Prior  to  the  amendment  of  section  572  of  the  Code 
of  Civil  Procedure,  passed  June  15,  1886,  the  ground 
stated  w\as  available  only  to  a  defendant  in  actual  cus- 
tody, which  is  not  the  case  of  the  present  defendant. 
The  amendment  of  1886  abolishes  the  requirement  of 
actual  custody,  and,  except  in  a  case  where  an  order  of 
arrest  can  be  granted  only  by  the  court,  enables  a  defen- 
dant in  any  event  to  make  the  motion  upon  proof  that 
the  plaintifiE  neglected  to  issue  the  execution  within 
three  months  after  the  entry  of  the  judgment. 

In  the  case  at  bar  the  first  judgment  was  entered 
upon  a  demurrer  to  the  complaint  on  or  about  January 
18,  1884,  for  the  sum  of  $2,643.98.  The  defendant  ap- 
pealed from  said  judgment  to  the  general  term,  which 
affirmed  the  same.  Judgment  of  affirmance  was  en- 
tered in  April,  1884,  with  $66.10,  costs.  Upon  these 
judgments  executions  against  defendant's  property  were 
issued  May  21,  1886,  and  returned  unsatisfied  July  20, 
1886.  Thereupon  executions  against  defendant's  per- 
son were  issued  July  28,  1886,  and  the  same  having 
been  returned  September  27,  1886,  with  the  endorse- 
ment "  not  found,"  alias  executions  against  the  person 
were  issued  October  2,  1886.  Defendant's  motion  is  to 
set  aside  the  alias  executions. 

Upon  these  facts  it  is  clear  that  the  plaintifE  did  not 
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issue  the  executions  against  defendant's  person  within 
three  months  after  the  entry  of  the  judgments.  But  is 
he  chargeable  with  any  neglect  ?  Prior  to  the  amend- 
ment of  1886,  the  plaintiff  was  under  no  duty  to  enter 
judgment,  or  to  issue  execution  thereon  within  three 
months,  unless  the  defendant  was  in  actual  custody, 
which  was  not  the  case.  Moreover,  as  matter  of  fact, 
the  plaintiff  did  issue  executions  against  defendant's 
person  in  less  than  two  months  after  the  amendment 
took  effect. 

No  neglect  within  the  meaning  of  the  law  has  there- 
fore been  established,  and  the  defendant  upon  whom 
the  burden  of  proof  in  this  respect  rests,  has  not  brought 
himself  within  the  statute. 

Moreover,  this  failure  to  establish  neglect  constitutes 
also  a  sufficient  reason  in  another  respect,  why  defen- 
dant's application  should  be  denied.  Section  572,  as 
amended  in  1886,  is  not  peremptory.  It  authorizes  in 
express  terms  a  denial  of  the  application  whenever  rea- 
sonable cause  is  shown  why  the  application  should  not 
be  granted.  The  facts  disclosed  and  the  absence  of  neg- 
lect do  constitute  such  reasonable  cause. 

This  disposition  of  the  motion  renders  it  unnecessary 
to  determine  whether  cases  pending  at  the  time  the 
amendment  of  1886  went  into  effect,  do  or  do  not  re- 
main wholly  unaffected  by  said  amendment. 

The  motion  must  be  denied,  with  $10  costs. 


JAMES  M.  SHAW,  et  al.,  v.  FREDERICK  W.  COLE- 
MAN, ET  AL. 

Notice  of  motion^  when  must  be  given, — Motion  to  sever  action. 

Where  defendants'  answer  admits  part  of  plaintiffs'  claim,  an  order,  under 
section  oil  of  the  Code  of  Ci\il  Procedure,  that  the  action  be  severed 
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and  that  plaintiffs  have  judgment  for  the  part  admitted,  may  be  made 
ex  partCn  although  in  general  it  may  be  better  practice  to  require  notice 
to  be  given ;  and  where  defendants  are  not  prejudiced  the  order  should 
not  be  disturbed. 
General  rules  as  to  notice  of  motion  stated  by  the  court. 

At  Special  Term.     Before  Freedmak,  J. 

Decided  October  30,  1886. 

Motion  by  defendants  to  set  aside  an  order  granting 
judgment  for  part  of  plaintiffs'  claim  admitted  by  the 
answer,  and  to  set  aside  the  judgment  and  execution. 

Adams  &  Boothhy^  for  the  motion. 

Edward  S,  Clinch^  opposed. 

Freedman,  J. — ^Upon  the  service  of  defendants'  an- 
swer, the  plaintiffs,  claiming  that  the  answer  admitted 
part  of  plaintiffs*  claim  in  suit,  obtained  an  ex  parte 
order  that  the  action  be  severed,  and  that  the  plaintiffs 
have  judgment  for  the  part  admitted.  The  plaintiffs 
entered  judgment  as  authorized  by  the  order,  and  issued 
execution. 

The  defendants  now  move  that  the  order,  judgment 
and  execution  be  set  aside,  for  the  reason  that  the  order 
was  obtained  without  nqtice  to  them. 

Section  511  of  the  Code  of  Civil  Procedure  authorizes 
the  court,  in  its  discretion,  to  make  such  an  order  under 
certain  circumstances  upon  the  plaintiff's  motion,  but  is 
silent  as  to  the  requirement  of  notice.  No  other  pro- 
vision can  be  found  which  specifically  regulates  the 
exercise  of  the  power  of  the  court. 

Section  780  applies  to  cases  in  which  notice  is  neces- 
sary, and  for  which  special  provision  has  not  otherwise 
been  made  by  law,  or  by  the  general  rules  of  practice,  but 
it  does  not  define  the  cases  in  which  the  necessity  exists. 

The  language  of  Rule  37  of  the  general  rules,  it  is 
true,  is  broad   enough   to   require   all  motions  to  be 
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brought  before  the  court  on  a  notice,  or  by  an  order  to 
show  cause.  But  when  it  is  considered  that  undei^  sec- 
tion 768  of  the  Code,  every  application  for  an  order, 
which  includes  every  application  for  an  order  to  show 
cause,  is  a  motion,  and  that  the  Code  expressly  author- 
izes many  applications  for  an  order  to  be  made  ex j^arfe, 
while  as  to  others  it  not  only  requires  notice,  but  speci- 
fically prescribes  the  kind  and  length  thereof,  and  that 
as  to  a  third  class  it  is  silent.  Rule  37  cannot  be  enforced 
literally.  In  actual  practice  the  rule  applies,  like  sec- 
tion 780,  to  cases  not  specifically  provided  for  and  in 
which  notice  is  necessary.  But  it  no  more  defines  the 
cases  in  which  the  necessity  exists  than  section  780  does. 

The  same  remark  may  be  made  concerning  the  former 
rule  in  chancery,  which  under  the  decision  of  Marline 
V.  Lowenstein  (6  Hun,  225:  affirmed  68  iV^.  Y.,  456) 
still  prevails,  at  least  in  equitable  actions,  that  by 
appearing  in  the  action  the  defendant  acquires  the  right 
to  a  notice  of  every  subsequent  step  in  the  action, 
though  he  has  no  defense  to  interpose. 

The  truth  is  that  there  are  many  applications  for 
orders  as  to  which  no  special  provision  exists  that  notice 
shall  be  given,  and  that  such  orders  are  constantly 
granted  ex  parte,  although  there  is  no  specific  authoriza- 
tion for  such  practice.  In  every  such  case  much 
depends  upon  the  particular  facts  presented,  the  circum- 
stances under  which  the  application  is  made  and  the 
discretion  of  the  court  or  judge  applied  to. 

Where  an  order  may  be  made  upon  proof  to  the  satis- 
faction of  the  court  or  judge  of  a  certain  fact,  or  the 
presentation  of  a  pleading  or  affidavit  or  other  paper 
showing  certain  things  specifically  named,  and  no  provi- 
sion exists  as  to  giving  notice  of  the  application,  the 
necessary  implication  is  that  notice  of  the  application 
for  the  order  need  not  be  given,  provided  the  applicant 
ask  for  no  more  than  under  all  the  circumstances  he  is 
strictly  and  specifically  entitled  to. 

The  true  test  as  to  necessity  of  notice  of  motion  in  a 
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case  not  specially  provided  for,  is  therefore  as  follows : 
If  upon  the  particular  facts  presented  the  applicant  is 
entitled  to  the  precise  order  applied  for  as  a  matter  of 
strict  right,  and  the  adverse  party  is  powerless  to  oppose, 
the  order  may  be  granted  ex  partCj  even  though  it 
might  be  better  practice  to  require  notice  to  be  given. 
But  if  the  adverse  party  appears  for  any  reason  to  be 
entitled  to  be  heard  in  opposition  to  the  whole  or  any 
part  of  the  relief  sought,  the  appUcation  must  be  made 
on  notice  to  such  adverse  party. 

An  omission  to  give  notice  of  motion  where  such 
notice  should  have  been  given,  constitutes  ground  for  a 
motion  on  behalf  of  the  adverse  party  to  set  aside  the 
order  obtained  ex  parte.  But  even  then  the  order  may 
be  allowed  to  stand,  if  it  should  be  made  to  appear  that 
the  adverse  party  was  in  point  of  fact  in  nowise  preju- 
diced. 

These  principles  seem  to  be  so  firmly  established  that 
they  cannot  well  be  disturbed  except  by  future  legisla- 
tion. 

In  the  case  at  bar  the  complaint  is  upon  a  draft  or 
bill  of  exchange  drawn  by  the  defendants  to  the  order 
of  the  plaintiffs  and  not  paid  at  maturity.  The  answer 
admits  the  drawing  of  the  draft  or  bill  of  exchange  and 
its  non-payment,  but  avers  that  the  same  was  given  for 
the  purchase  price  of  certain  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendants  under  a  certain  repre- 
sentation as  to  quality,  that  the  goods  as  delivered  were 
not  of  the  quality  as  represented  and  were  worth  25  per 
cent,  less  than  the  price  charged,  in  consequence  of 
which  there  was  a  failure  of  consideration  for  the  draft 
or  bill  of  exchange  to  the  extent  of  25  per  cent,  of  the 
amount  expressed  therein.  The  matters  thus  set  forth 
involve  an  admission  upon  the  record  that  at  least  75 
per  cent,  of  plaintiffs'  claim  was  due  at  the  time  of  the 
commencement  of  the  action.  Taking  this  view  of  it, 
the  plaintiffs'  attorney  applied  for  an  order  that  the 
action  be  severed  and  that  judgment  be  entered  for  the 
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plaintiffs  for  the  75  per  cent,  of  the  claim  so  admitted. 
The  court  entertained  the  application  under  section  511 
of  the  Code,  which  provides  that  where  the  answer  of 
the  defendant,  expressly  or  by  not  denjdng,  admits  a 
part  of  the  plaintiff's  claim  to  be  just,  the  court,  upon 
the  plaintiff's  motion,  may,  in  its  discretion,  order  that 
the  action  be  severed  and  that  a  judgment  be  entered 
for  the  plaintiff  for  the  part  so  admitted.  In  the  exer- 
cise of  its  discretion  upon  the  facts  presented,  the  court 
did  not  require  notice  of  the  application  to  be  given  to 
the  defendants,  and,  as  the  case  was  a  plain  one,  the 
order  was  granted  as  prayed  for.  Nor  did  the  plaintiffs 
take  any  more  than  the  court  was  specifically  authorized 
to  give  them. 

Under  these  circumstances  I  cannot  see  how  the 
defendants  were  in  any  wise  prejudiced  in  a  legal  sense. 
They  adduced  no  proof  that  they  were.  As  the  answer 
contains  no  counterclaim,  no  claim  of  set-off,  nor  a  claim 
of  recoupment,  and  the  defendants  affirmed  the  con- 
tract by  retaining  the  goods,  they  are  really  liable  for 
the  whole  amount  sued  for,  because  a  breach  of  war- 
ranty not  pleaded  as  the  basis  of  a  claim  for  affirmative 
relief  never  constitutes  a  want  of  consideration. 

My  final  conclusions  are : 

1.  That  inasmuch  as  section  511  does  not  require 
notice  to  be  given,  the  court  in  its  discretion  and  under 
the  circumstances  of  this  case,  had  the  power  to  act 
upon  plaintiffs'  ex  parte  application  and  to  make  the 
order  complained  of,  although  in  general  it  may  be  the 
better  practice  under  the  said  section  to  require  notice  to 
be  given ;  and 

2.  That  inasmuch  as  the  defendants  were  not  pre- 
judiced no  reason  exists  for  disturbing  the  order. 

The  motion  to  set  aside  the  order  and  the  judgment 
entered  thereon  and  the  execution  issued  should  be 
denied. 
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AUomeys''  lien,  what  an — Measure  of,  as  between  attorney  and  client,  as 
between  attorney  and  opposite  party — Agreements  as  to  validity  of— Sec- 
tion 66,  constructive  notice — Enforcement  of  lien — VacaHng  satisfaction 
of  judgment  to  protect  the  lien. 

Under  section  66  of  the  Code  of  Civil  Pi*ocedure,  as  amended  in  1879,  a 
plaintifiTs  attorney  has  a  lien  on  his  client^s  cause  of  action  from  the 
conynencement  of  the  action,  and  a  defendant's  attorney  on  the  counter- 
claim set  up  in  the  answer  from  the  time  of  its  service,  for  his  compen- 
sation, which  attaches  to  a  verdict,  report,  decision  or  judgment,  in  his 
client's  favor,  and  the  proceeds  thereof,  in  whosesoever  hands  they  may 
come,  and  which  cannot  be  affected  by  any  settlement  between  the  par- 
ties before  or  after  judgment* 

This  lien  is  given  in  every  action,  including  an  action  founded  on  a  tort 
for  pei-sonal  injuries. 

The  measure  of  the  lien  where  there  is  an  express  agreement  as  to  coiii- 
pensation,  which  is  shown  to  the  couit  to  be  fair  and  just,  and  entered 
into  understandingly  by  the  client,  is  the  compensation  j)ix)vided  for  in 
such  agreement ;  this  though  the  compensation  may  have  been  made 
contingent  upon  success,  and  payable  out  of  the  proceeds  of  the  litiga- 
tion. And  where  there  is  no  express  agreement,  or  the  express  agree- 
ment is  not  shown  to  the  couit  to  be  fair  and  just,  and  entered  into 
understandingly,  it  is  the  reasonable  value  of  the  services. 

Where  the  agreement  as  to  compensation  is  such  that  it  will  be  enforced 
as  between  the  attorney  and  client,  it  will  be  upheld  and  enforced  as 
against  the  opposite  party  to  the  litigation  who  compromises  with  the 
attorney's  client,  without  his  knowledge  and  in  face  of  express  notice 
of  the  attorney's  lien  and  of  its  amount,  and  subject  to  the  rights  of  the 
attorney,  the  full  extent  of  which  were  made  known. 

Section  66  of  the  Code  of  Civil  Procedure  is  of  itself  constructive  notice 
of  the  existence  of  a  lien. 

To  enforce  the  lien  in  case  of  a  settlement  between  the  parties,  while  it  is 
not  now  necessary  to  prove  fraud  or  collusion  by  or  between  them  to 
deprive  the  attorney  of  his  compensation,  yet  the  attorney  must  prose- 
cute the  litigation  to  final  judgment — for  it  is  only  through  collection 
upon  final  judgment  that  his  lien  can  be  satisfied. 

The  court  has  the  power  to,  and  in  a  pror)er  case  will,  on  motion  set 
aside  and  vacate  a  satisfaction  of  judsrmeni  entered  upon  a  settlement 
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between  the  parties,  without  the  attomey^s  compensation  being  paid  or 
proYided  for,  to  such  extent  as  may  be  necessary  to  protect  his  lien. 
Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  Co.  71  N.  F.,  443,  and  Tuttle  v.  Village 
of  Cortland,  21  Week.  Big.  528,  distinguished. 

At  Special  Term.     Before  Freedmak,  J. 

Decided  November  3, 1886. 

Motion  to  vacate  satisfaction  of  judgment,  and  for 
further  relief. 

The  facts  appear  in  the  opinion. 

Chauncey  S.  Truax  and  Ckatmcey  SchaffeVy  for  the 
motion. 

Anderson  Jo  Rowland^  in  opposition. 

Freedman,  J. — This  is  a  motion  made  by  Chauncey 
S.  Truax,  attorney  for  the  plaintiff  herein,  for  an  order 
vacating  and  setting  aside  the  satisfaction  of  the  judg- 
ment for  110,646.73,  entered  herein  March  24,  1884, 
in  favor  of  the  plaintiff,  and  against  the  defendant,  and 
for  other  and  further  relief.  The  satisfaction  took 
place  upon  a  satisfaction  piece  executed  by  the  plaintiff 
purporting  to  have  been  executed  August  4,  1886,  and 
filed  in  the  office  of  the  clerk  of  this  court,  October  7, 
1886. 

The  papers  submitted  on  both  sides  are  quite  vol- 
uminous, but  there  is  no  substantial  conflict  as  to  the 
material  facts  which,  briefly  stated,  are  as  follows,  viz. : 

The  action  was  brought  by  the  plaintiff  to  recover 
damages  for  a  personal  injury  in  consequence  of  having 
been  run  over  by  a  car  of  the  defendant.  Truax  was 
not  the  attorney  who  brought  the  action.  He  was 
retained  as  counsel  during  the  pendency  of  the  litiga- 
tion, and  as  such  he  tried  the  case.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $10,000,  upon 
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which  a  judgment  was  entered  March  24,  1884,  for 
$10,646.73. 

On  that  day,  and  before  the  entry  of  the  judgment, 
Truax,  by  agreement  with  the  attorney  then  of  record 
and  with  the  plaintiff,  was  duly  substituted  as  attorney 
of  record,  and  from  that  time  on  he  acted  as  the  attor- 
ney and  counsel  of  the  plaintiff  in  the  proceedings  herein- 
after referred  to,  and  was  recognized  as  such  by  the 
defendant.  As  such  he  entered  the  judgment  already 
spoken  of.  About  a  month  thereafter  the  defendant, 
upon  voluminous  affidavits,  moved  to  set  aside  the  ver- 
dict, to  vacate  the  judgment,  and  for  a  new  trial,  upon 
the  ground  of  surprise  at  the  trial.  This  motion  was 
denied  October  11th,  1884.  From  tlie  order  denying 
the  same  defendant  appealed,  but  the  general  term 
affirmed  the  order.  The  defendant  also  perfected  an 
appeal  from  the  judgment,  but  after  argument  the 
judgment  was  affirmed  by  the  general  term  in  Febru- 
arj',  1885,  with  costs.  The  defendant  thereupon  per- 
fected an  appeal  to  the  court  of  appeals  from  the  judg- 
ment entered  on  the  verdict  and  from  the  judgment  of 
the  general  term  affirming  the  first  judgment,  and  this 
appeal  is  still  pending. 

For  all  the  services  thus  rendered  Truax  never  re- 
ceived any  compensation.  It  w^as  agreed,  however, 
between  him  and  the  plaintiff  and  the  attorney  in  whose 
place  and  stead  he  had  been  substituted,  that  his  com- 
pensation for  his  services  in  the  action  should  be  fixed 
at  the  sum  of  $5,000,  which  was  one  half  of  the  verdict, 
and  that  in  addition  he  should  have  the  whole  of  the 
costs  of  the  action  and  interest  on  the  total  amount 
coming  to  him  from  March  24,  1884. 

On  November  22,  1884,  Truax  caused  to  be  duly 
served  upon  the  defendant  and  its  attorneys  a  notice 
stating  that  he  had  an  interest  in  and  lien  upon  the 
judgment  to  the  extent  of  one  half  thereof,  besides  the 
costs  of  the  action,  and  warning  them  against  making 
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any  settlement  or  compromise  without  his  knowledge  or 
consent. 

After  the  service  of  this  notice  Truax  heard  of  pev- 
eral  attempts  made  on  behalf  of  the  defendant  to  bring 
about  a  settlement  with  the  plaintiff,  and  he  thereupon, 
on  or  about  August  1,  1885,  caused  to  be  duly  served 
upon  the  defendant  and  its  attorneys  of  record  a  second 
notice,  which  stated,  that  he  had  an  interest  in  and  lien 
upon  the  judgment  to  the  extent  of  $5,000,  with  inter- 
est thereon  from  March  24,  1884,  and  of  the  costs  in- 
serted in  the  judgment  amounting  to  $600,  with  inter- 
est thereon  from  March  24,  1884,  and  which  warned 
them  against  making  any  settlement  or  compromise 
without  his  knowledge  or  consent. 

Notwithstanding  the  service  of  these  notices,  the 
defendant  persisted  in  attempts  to  settle  with  the  plain- 
tiff directly,  and  the  final  result  was  that  the  plaintiff 
eventually,  in  consideration  of  $3,500  paid  to  him, 
executed  and  delivered  to  the  defendant,  without  the 
knowledge  or  consent  of  Truax,  a  satisfaction  piece 
of  the  judgment.  This  satisfaction  piece  purports  to 
have  been  signed  and  acknowledged  by  the  plaintiff 
on  August  4,  1886,  but  it  was  not  filed  until  October 
7,  1886. 

It  is  now  shown,  by  the  affidavit  of  the  plaintiff  and 
of  his  wife,  that,  in  making  this  settlement,  the  plaintiff 
intended  to  release  to  the  defendant  only  his  interest  in 
the  judgment ;  that,  at  the  time  of  making  it,  the  plain- 
tiff, in  the  most  unequivocal  terms,  stated  to  the  agents 
of  the  defendant  who  negotiated  the  settlement,  that  he 
would  only  make  it  subject  to  whatever  interest  or  lien 
Truax,  as  his  attorney,  might  have,  and  that  he  finally 
made  it  upon  the  assurance  of  said  agent  that  Truax' s 
interest  would  be  respected  and  taken  care  of  by  the 
defendant. 

Upon  the  argument  of  the  motion,  the  learned  coun- 
sel for  the  defendant  conceded  that  Truax  had  an 
interest  in  the  judgment  which  the  court  would  protect, 
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but  they  strenuously  contended  that  defendant's  Kability 
for  such  interest  extends  only  to  the  reasonable  value 
of  the  services  rendered  by  Truax  as  attorney;  that 
the  agreement  between  him  and  the  plaintiff  was  void 
as  against  the  defendant  imder  the  rules  relating  to 
champerty  and  maintenance ;  and  that  the  amount 
claimed  by  him  was  unreasonable. 

This  contention  calls  for  a  determination  of  the  pre- 
cise nature,  character  and  extent  of  the  said  interest. 

As  shown  by  me  in  McCabe  v.  Fogg  (2  Monthly  Law 
Bull.y  7),  the  lien  of  an  attorney  for  compensation  did 
not,  under  the  old  Code,  exist  before  verdict  or  judg- 
ment, except  on  the  papers  in  his  hands,  and  it  was  only 
in  the  case  of  a  settlement  privately  effected  between 
the  parties  with  the  design  of  defrauding  the  attorney, 
that  the  court  could  insist  upon  the  payment  to  him  of 
at  least  the  taxable  costs  before  granting  a  discontinu- 
ance or  leave  to  serve  a  supplemental  answer  showing 
settlement.  The  Code  of  Civil  Procedure,  as  originally 
passed,  did  not  change  the  law  upon  this  point,  as  it 
then  stood,  and  Quincey  v,  Francis  (5  Ahh.  N.  C.  286), 
is  simply  a  decision  to  this  effect.  The  amendment  of 
§  66  of  the  Code  of  Civil  Procedure,  passed  in  1879,  for 
the  first  time  gave  to  every  attorney  or  counsellor,  from 
the  commencement  of  an  action,  or  the  service  of  an 
answer  containing  a  counterclaim,  a  lien  upon  his  clients' 
cause  of  action  or  counterclaim  which  attaches  to  a  ver- 
dict, report,  decision  or  judgment  in  his  clients'  favor, 
and  the  proceeds  thereof,  in  whosesoever  hands  they  may 
come,  and  which  cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment. 

The  lien  of  a  plaintiff's  attorney  extends  now  to  the 
whole  of  the  compensation  to  which  he  is  entitled  for 
his  services,  whatever  that  may  be  (Albert  Palmer  Co. 
t?.  Van  Orden,  64  How.  Pr.  79),  which  statement  must 
be  taken,  however,  with  the  qualification  that  the  lien  is 
upon  the  actual  cause  of  action,  and  not  upon  the  one 
alleged  in  the  complaint  [S.  O.  49,  Super.  Ct.  89). 
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Nor  does  §  66  apply  only  to  actions  on  contract.  It 
gives  a  lien  in  every  action.  This  being  so,  the  rule 
that  a  personal  cause  of  action  founded  upon  a  tort  is 
not  assignable,  can  no  longer  be  invoked  to  defeat  the 
legitimate  claim  of  an  attorney  for  which  he  has  a  lien. 

Having  a  lien  under  all  circumstances  for  his  legiti- 
mate claim,  it  becomes  necessary  to  consider  to  what 
extent  the  attorney  of  a  plaintiff  can  make  a  claim  for 
compensation  which  the  law  will  uphold. 

The  extent  of  the  compensation  of  an  attorney  for 
Ids  services  is  governed  by  the  agreement  existing  be- 
tween him  and  the  client,  which  may  be  either  express 
or  implied.  Formerly  an  attorney  was  under  a  disa- 
bility so  to  contract.  This  disability  was  removed  by 
the  old  Code,  and  thereupon  attorneys  were  left  free  to 
contract  with  their  clients  as  to  their  compensation 
beyond  the  allowances  given  by  statute.  The  freedom 
so  to  contract  was  continued  by  §  66  of  the  Code  of 
Civil  Procedure. 

Notwithstanding  these  facts,  the  courts  exercise  a 
strict  supervision  over  such  contracts.  Whenever  a 
contract  between  an  attorney  and  his  client  gives  bene- 
fits or  advantages  to  the  attorney,  the  court  will  scru- 
tinize it  with  care.  All  presumptions  are  in  favor  of  the 
client  and  against  the  propriety  of  the  transaction,  and 
the  burden  is  upon  the  attorney  to  show,  by  extrinsic 
evidence,  that  all  was  fair  and  just,  and  that  the  client 
acted  understandingly  (Haight  v.  Moore,  37  Super.  Ct, 
161,  and  cases  there  cited ;  Allison  v.  Sheeper,  9  Dalvy 
365). 

But  where  an  attorney  does  show  that  all  was  fair  and 
just  and  that  the  client  acted  understandingly,  the  con- 
tract must  be  upheld  and  enforced,  although  by  it  the 
attorney's  compensation  may  have  been  made  contin- 
gent upon  success  and  payable  out  of  the  proceeds  of 
the  litigation  (Forstman  v.  Schulting,  35  jETwn.,  504, 
and  cases  there  cited ;  Fowler  v.  Callan,  5  East  Bep., 
549). 
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In  the  case  last  referred  to,  the  court  of  appeals  of 
the  state  of  New  York  went  so  far  as  to  hold,  that  an 
attorney  may  now  not  only  agree  with  his  client  that 
his  compensation  shall  be  contingent  upon  his  success 
and  payable  out  of  the  proceeds  of  the  litigation,  but 
that  he  may  also,  without  violating  the  statute  relating 
to  champerty  and  maintenance,  agree  to  assume  all  costs 
and  expenses  of  the  litigation  and  indemnify  his  client 
against  them,  as  long  as  he  did  not  by  the  promise  of 
such  an  agreement,  or  by  the  agreement,  stir  up  the 
strife  and  induce  the  litigation. 

Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (71  iV.  T., 
443),  upon  which  the  defendant  in  the  case  at  bar 
strongly  relies,  was  a  case  which  arose  before  the 
amendment  of  §  66  of  the  Code  of  Civil  Procedure 
in  1879,  and  in  which  it  moreover  conclusively  ap- 
peared that  the  agreement  of  the  attorney  had  induced 
the  client  to  place  the  claim  into  the  hands  of  the  attor- 
ney for  prosecution.  It  is  clearly  distinguishable  from 
the  case  before  me. 

In  the  case  at  bar  the  complaining  attorney  is  not  the 
attorney  who  commenced  the  action,  nor  had  he  any 
interest  in  it  at  that  time.  No  collusion  between  him 
and  the  attorney  who  brought  the  action  is  even  sug- 
gested. By  his  agreement  he  did  not  obligate  himself 
to  assume  the  costs  and  expenses  of  the  litigation  and 
to  hold  the  client  harmless.  He  stirred  up  no  strife  and 
induced  no  litigation.  It  is  clear  therefore  that  the 
agreement  is  not  void  under  any  rule  still  in  force 
relating  to  the  doctrine  of  champerty  and  mainte- 
nance. 

But  the  question  still  remains  whether  under  all  the 
circumstances  the  agreement  was  a  fair  one.  Upon  this 
point  it  appears  that  the  agreement  made  with  him  con- 
cerning his  compensation  was  made  by  the  client  with 
the  sanction  of  the  attorney  then  of  record ;  that  the 
client  has  never  complained  of  any  unfairness,  but  has 
steadily  insisted,  and  still  insists,  that  the  said  complain- 
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ing  attorney  is  entitled  to  the  whole  of  the  compensa- 
tion secured  to  him  by  the  agreement.  Under  these 
circumstances,  and  in  \aew  of  the  many  valuable  ser- 
vices successfully  rendered  by  said  attorney,  I  cannot 
see  how  the  court  can  pronounce  the  agreement  an 
unfair  one. 

If  then  the  agreement  was  a  fair  one  between  attor- 
ney and  client,  how  can  the  defendant  claim  the  con- 
trary ?  There  is  neither  authority  nor  principle  for  such 
a  claim.  As  already  shown,  section  66  of  the  Code  of 
Civil  Procedure  expressly  provides  that  the  compensa- 
tion of  an  attorney  or  counsellor  for  his  services  is  gov- 
erned by  agreement,  express  or  implied.  To  that  extent 
lie  has  a  lien.  To  uphold  the  contention  of  the  defend- 
ant the  court  would  have  to  say,  that,  though  there 
may  be  one  agreement  between  attorney  and  client  as 
to  the  attorney's  compensation  which  is  in  all  respects 
fair,  the  court  may  make  another  and  different  one  be- 
tween the  attorney  and  the  defendant  whenever  the 
defendant  sees  fit  to  settle  with  the  plaintiff  without 
the  Knowledge  or  consent  of  the  attorney.  K  this  can 
ever  be  done,  it  certainly  cannot  be  done  in  a  case  like 
the  present  in  which  the  defendant  settled  in  the  face 
of  express  notice  and  subject  to  the  rights  of  the  attor- 
ney, the  full  extent  of  which  were  made  known. 

In  this  connection  reference  should  be  made  to  the 
reasoning  of  the  court  at  general  term  in  Tuttle  v.  Vil- 
lage of  Cortland  (21  Week,  Dig.^  528),  which  has  been 
cited  by  the  defendant,  but  which  does  not  support  de- 
fendant's contention.  It  was  there  said  that  §  66  of  the 
Code  of  Civil  Procedure  is  not  designed  to  prevent  liti- 
gants from  fairly  compromising  and  settling  their  suits 
without  the  assent  of  their  attorneys,  but  simply  to  pro- 
tect attorneys  from  being  deprived  of  their  compensa- 
tion by  settlements  which  deprive  them  of  the  means  to 
recover  their  compensation.  But  this  was  said  concern- 
ing a  settlement  which  in  no  wise  impaired  or  imperiled 
the  attorney's  lien  upon  the  judgment.     The  attorney 
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claimed  but  |243.53.  By  the  terms  of  the  settlement 
the  good  faith  of  which  was  not  impugned,  the  sum  of 
$1,112.53  was  agreed  to  be  paid  at  a  future  period,  and 
upon  that  the  lien  of  the  attorney  remained.  It  was 
for  these  reasons  that  it  was  held,  and  very  properly 
held,  that  the  attorney  had  no  right  to  have  the  settle- 
ment set  aside. 

The  examination  so  far  made  fully  establishes  that 
the  complaining  attorney  had,  at  the  time  of  the  satisr 
faction  of  the  judgment,  an  interest  in  and  lien  upon 
the  judgment  to  the  extent  of  $5,646.73,  with  interest 
thereon  from  March  24,  1884  ;  that  the  defendant  not 
only  had  constructive  notice  under  §  66  of  the  Code  of 
the  existence  of  a  lien,  for  every  person  is  presumed  to 
know  the  law,  but  also  had  actual  notice  of  the  precise 
amount  of  the  lien  ;  and  that  consequently  the  satisfac- 
tion of  the  judgment  was  in  violation  of  the  rights  of 
said  attorney.  Moreover,  it  was  further  shown  that  the 
said  attorney  also  holds  in  his  own  right  an  «,bsolute  as- 
signment to  him  by  the  plaintiff  of  one  half  of  the 
verdict  and  of  all  the  costs  of  the  action,  and  that  the 
plaintiff  is  wholly  insolvent. 

Under  these  circumstances  the  attorney  must  be  pro- 
tected to  the  full  extent  of  his  rights  in  the  premises, 
and  the  only  remaining  question  is  as  to  the  manner  in 
which  it  shall  be  done. 

As  pointed  out  in  McCabe  v,  Fogg  {8upra\  the  amend- 
ment to  §  66  of  the  Code  passed  in  1879,  though  giving 
a  more  extensive  lien,  provided  no  new  remedy  for  the 
enforcement  of  the  lien.  In  order  to  enforce  it,  there- 
fore, in  the  case  of  a  settlement  before  final  judgment, 
the  attorney,  while  he  need  no  longer  prove  fraud  or 
collusion,  must  go  on  with  the  litigation  until  final  judg- 
ment as  under  the  former  practice.  The  defendant  can- 
not be  compelled  to  pay  by  a  mere  order.  To  the  same 
effect  are  Forstman  v.  Schulting  (35  Hun,  504),  and  Al- 
bert Palmer  Co.  v.  Van  Orden  (64  How.  Pr.,  79,  as  mod- 
ified in  49  Super.  Ct,  89). 
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How  this  practice  probably  originated  was  pointed  out 
by  East,  J.,  in  delivering  the  opinion  of  the  court  of 
appeals  in  Coughlin  v.  N.  Y.  C.  &  H.  K.  R.  R.  Co.  (71 
N.  T.y  443). 

My  final  conclusion  is  that  the  satisfaction  of  the 
judgment  must  be  vacated  and  set  aside  except  as  to 
the  sum  of  $5,000  released  by  the  plaintiff  by  virtue 
of  his  settlement,  and  that  Mr.  Truax,  as  the  attorney 
of  the  plaintiff,  must  be  left  at  liberty  to  prosecute  the 
appeal  stiU  pending  in  the  court  of  appeals  and,  in  the 
event  of  an  affirmance  of  the  judgment,  to  enforce  the 
judgment  to  the  extent  of  his  rights  in  the  same  man- 
ner as  if  no  settlement  between  the  plaintiff  and  the 
defendant  had  taken  place. 

The  motion  is  therefore  granted  to  the  extent  indi- 
cated, with  $10  costs. 


MARY  ANN  DOHERTY,  et  al..  Grantors  of  Charles 
Jones  v.  GEORGE  W.  MATSELL,  Jr.,  et  al. 

JCJecimerU. — Statuie  of  LimUcUiona. — Adverse  possession  originating  during 
tax  lease,  effect  of  as  postponing  time  when  statute  begins  to  run — Direc- 
tion of  verdict  on  specified  ground,  when  judgment  not  sustained  on 
other  claimed  grounds — Dealh  pendente  lite  of  some  of  plaintiffs  in  action 
brought  under  section  1501  Code — Effect  of 

Adverse  possession  originated  daring  the  term  demised  by  a  tax  lease 
cannot  ripen  into  a  title  as  against  the  owner  in  fee,  until  the  expiration 
of  twenty  years  from  the  expnudon  of  the  demised  term,  and  of  such 
farther  terms  as  may  be  demised  by  subsequent  tax  leases,  each  subse- 
quent lease  being  made  before  the  expiration  of  the  term  demised  by 
the  one  immediately  prior  thereto,  such  owner  not  attacking  the 
leases. 

Thus  in  the  case  at  bar  the  plaintiff  claimed  by  rurious  mesne  convey- 
ances from  Tallas  Hopper,  who  in  1829  had  the  paper  title  to,  and  was 
claimed  to  have  had  actual  possession  thereunder  of  the  locus  in  quo. 
Vol.  XXn— 2 
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In  1848,  one  Matsell,  Senior,  went  into  possession  under  a  lax  lease  to 
him  for  a  term  of  twenty-five  years  from  September  5,  1848.  This 
lease  was  his  only  paper  title.  In  February,  1857,  Matsell,  Senior, 
^ave  a  quit  claim  deed  to  Miekle,  and  also  assigned  to  him  the  tax 
lease.  Mlckle  went  into  possession  and  continued  in  possession  for 
about  a  year  when  he  was  either  disseized  by  Matsell,  Senior,  or  Mat- 
sell,  Senior,  re-entered  by  the  consent  and  acquiescence  of  Miekle.  In 
1861  the  premises  were  again  sold  for  taxes  and  tax  lease  thereof, 
given  to  Francis  Owens  for  a  term  of  fifteen  years  from  November  16, 
1861.  This  lease  was  in  1862,  assigned  to  George  Matsell,  Senior.  In 
1864  George  Matsell,  Senior,  conveyed  to  George  Matsell,  Jr.,  one  of 
the  defendants  herein,  by  an  absolute  deed,  who  entered  under  the  deed 
and  remained  in  possession  thereof  and  was  in  possession  at  the  time 
of  the  commencement  of  this  action  on  October  19,  1883. 

field,  that  the  defense  of  title  by  adverse  possession  was  not  on  these  facts 
sustained ;  since  the  plaintiff  could  not  at  any  time  prior  to  1874,  have 
maintained  an  action  of  ejectment,  and  he  was  entitled  to  twenty  years 
thereafter  in  which  to  bring  his  action. 

Where  the  court  below  directs  a  verdict  against  the  appellant  on  a  certain 
specified  ground,  and  the  appellate  couit  holds  that  the  gix)und  specified 
does  not  support  the  direction,  the  judgment  entered  on  the  direction 
cannot  be  upheld  on  the  gi'ound  that  some  fact  essential  to  a  recovery 
or  to  the  defense  (as  the  case  may  be)  as  to  which  some  evidence  wat: 
given,  but  which  was  not  passed  upon  by  the  court  J)elow,  was  either 
not  proved  or  insuiSciently  proved.    Per  Sedgwick,  Ch.  J. 

The  death  of  some  of  the  parties  plaintiff  in  an  action  of  ejectment 
brought  by  a  grantee  in  the  name  of  his  grantors  under  §  1501  of  the 
Code,  pending  the  action,  is  not  cause  for  dismissal  of  the  complaint ; 
nor  can  a  direction  of  a  verdict  for  the  defendtrnt,  otherwise  unsup- 
ported, be  sustained  by  reason  thereof. 

Before  Sedgwick,  Ch.  J.,  and  O'Gokman,  J. 

Decided  November  8,  1886. 

Exceptions  ordered  to  be  heard  at  general  term. 

Action  of  ejectment  to  recover  possession  of  four  lots 
•of  land  on  the  north  side  of  Eighty-Third  Street,  be- 
tween First  and  Second  avenues  in  this  city. 

The  appeal  book  shows  that  before  plaintiffs  rested, 
some  testimony  had  been  given  on  their  behalf  on  the 
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subject  of  one  of  their  ancestors  in  their  paper  title — 
to  wit,  one  Yallas  Hopper,  being  in  actual  occupation  of 
the  locus  in  quo  from  1820  to  about  1830,  holding  a 
paper  title  thereto ;  also  that,  plaintiffs'  evidence  estab- 
lished that  two  of  the  plaintiffs,  to  wit,  Mary  Ann  Doh- 
erty  and  Margaret  A.  Lauter  had  died  since  the  com- 
mencement of  the  action.  It  also  shows  that  at  the 
close  of  plaintiffs'  case  defendants  moved  to  dismiss  the 
complaint  on  the  grounds  that  the  plaintiffs  had  not 
proved  affirmatively  that  either  themselves  or  their  an- 
cestors were  in  possession  of  the  property  within  twenty 
years  of  the  time  of  the  commencement  of  the  action ; 
that  there  was  no  sufficient  proof  of  the  possession  of 
the  property  by  Yallas  Hopper,  or  any  of  the  parties 
through  whom  title  is  derived  down  to  the  plaintiffs ; 
that  it  appeared  in  evidence  that  Mary  Ann  Doherty 
died  since  the  commencement  of  the  action,  entitled 
to  a  life  estate,  and  the  action  has  not  been  revived  in 
the  name  of  her  executor;  that  Margaret  A.  Lauter 
died  since  the  commencement  of  this  action,  leaving  a 
will,  and  her  executors  were  not  made  parties ;  that  the 
motion  was  denied  and  defendants  excepted.  It  also 
shows  that  at  the  close  of  the  whole  testimony,  defen- 
dants' counsel  moved  the  court  to  direct  a  verdict  for 
the  defendants,  on  the  ground  that  adverse  possession 
had  been  proved  for  at  least  thirty  years  on  a  claim  of 
title ;  that  the  motion  was  granted,  and  the  court  di- 
rected a  verdict  for  defendants  on  that  ground,  to  which 
direction  plaintiffs  excepted. 

The  court  ordered  plaintiffs'  exceptions  to  be  heard 
in  the  first  instance  at  the  general  term,  judgment 
meanwhile  to  be  suspended. 

The  other  facts  in  the  case  sufficiently  appear  in  the 
opinion. 

Thain  dk  Kearney^  attorneys,  and  John  Townshend 
and  Alex,  Thain^  of  counsel  for  plaintiffs,  on  the  ques- 
tions considered  in  the  opinions  argued : — 
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I.  The  possession  of  Yallas  Hopper  having  been  es- 
tablished under  conveyances  to  him  and  a  complete 
chain  of  conveyances  from  his  executors  and  their 
grantees  down  to  the  plaintiffs  and  their  grantor,  the 
surviving  plaintiffs  were  entitled  to  recover,  unless  an 
adverse  possession  of  twenty  years  has  been  established 
in  favor  of  the  defendants  [Code  Civ.  Proc.^  §  368). 

n.  Possession  having  been  shown  in  Yallas  Hopper, 
possession  of  his  grantees  and  those  claiming  under  him 
will  be  presumed  until  twenty  years  adverse  possession 
has  been  established  in  some  other  person  (Code  Civ. 
Froc,  %  368). 

m.  The  possession  of  George  W.  Matsell,  Sr.,  having 
been  commenced  in  1849,  and  there  being  no  evidence 
of  title  in  him  other  than  the  tax  lease,  it  wiU  be  pre- 
sumed that  his  possession  was  under  that  lease.  In  fact 
he  assigned  the  lease  to  Mickle  in  1857,  and  gave  quit 
claim  deed  to  accompany  it  at  the  same  time.  There  is 
no  evidence  of  any  oral  or  other  declaration  of  Matsell, 
making  any  other  or  different  claim  of  title.  This  is 
more  than  presumptive — ^it  is  direct  evidence  that  Mat- 
sell  entered  "  under  and  subordinate  to  the  legal  title  " 
{Code  Civ.Froc,  §  368). 

IV.  The  tax  lease  continued  in  operation  for  twenty- 
five  years  from  September  25,  1848,  and  expired  on 
September  25,  1873,  so  that  George  W.  Matsell  and 
his  successors  in  interest  were  rightfully  in  possession 
during  the  continuance  of  that  lease,  and  had  the  right 
to  remain  in  possession  for  one  month  thereafter,  for  the 
purpose  of  removing  buildings,  &c.  (Robinson  v.  Phil- 
Ups,  65  Barb.,  418 ;  s.  c,  56  iV.  T.,  634).  The  plain- 
tiffs had  no  cause  of  action  by  way  of  ejectment,  they 
not  attacking  the  lease  until  September  or  October, 
1873,  and  then  it  was  that  the  adverse  possession  began; 
or  about  ten  years  before  the  commencement  of  this 
action.  No  adverse  possession  could  be  acquired  under 
the  tax  lease  (Gross  v.  Welwood,  90  N.  F.,  638 ;  Bedell 
V.  Shaw,  59  76.,  46 ;   Hoyt  v.  Dillon,  19  Barh.y  644). 
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The  case  of  Sands  v.  Hughes  (53  JV.  K,  287)  is  not  ixi 
conflict,  but  rather  in  confirmation  of  this  doctrine. 
There  the  plaintifE  attacked  the  lease,  and  the  court 
ruled,  that  if  there  was  no  lease,  then  defendants'  pos- 
session was  not  subordinate  to,  but  rather  adverse  to  the 
legal  title ;  while  if  the  lease  were  conceded  defendants 
could  not  be  ejected  until  after  the  expiration  of  the 
term, 

Thomcts  H.  Baroioskyy  attorney,  and  John  C.  ShaWj 
of  counsel  for  defendants,  on  the  questions  considered 
in  the  opinions : — 

I.  In  order  to  maintain  this  action  the  plaintiffs  must 
show  conclusively  that  their  ancestor,  predecessor  or 
grantor  was  seized  or  possessed  of  the  premises  in  ques- 
tion within  twenty  years  before  the  commencement  of 
the  action  (§  365  Code  Civ.  Proc,^ ;  Sherman  ©.  Kane, 
86  N.  Y.,  64 ;  Hanse  y.  Mead,  27  Hun,  164).  The  pos- 
session of  a  record  in  paper  title  is  not  sufficient  of  itself 
on  which  to  maintain  an  action  of  ejectment — ^posses- 
sion must  accompany  the  legal  title.  There  was  not  a 
particle  of  evidence  to  show  (except  the  hearsay  testi- 
mony of  Waldron)  that  the  plaintiffs,  or  any  of  their 
alleged  ancestors,  predecessors  or  grantors  down  to  the 
conveyance  to  Jones  in  1883  (a  period  of  about  ninety- 
six  years)  ever  actually  occupied  or  were  ever  in  pos- 
session of  these  premises,  or  ever  exercised  any  acts  of 
ownership  over  them  whatsoever.  This  was  not  enough 
(Miller  o.  Downing,  33  Barh.j  386;  Thompson  v.  Burhans, 
79  N.  y.,  93 ;  Roberts  v.  Baumgarten,  51  Super,  Ct,y 
482 ;  Miller  v.  Downing,  54  iV.  F.,  631 ;  Gardner  v. 
Heart,  1  76.,  528 ;  Stevens  v.  Hauser,  39  76.,  302 ;  2 
Greenleaf  En.,  §  303 ;  Adams  on  Ejec,  32,  285 ;  Chitty 
on  Pleadings,  172  la.,  209  \lth  ed.}  ;  Christy  v.  Scott, 
14  ffow.  lU.  ^.],  282 ;  Lamont  v.  Cheshire,  65  JST.  T., 
30-3). 

n.  The  defendant  on  the  trial  established  by  abun- 
dant and  undisputed  evidence,  both  oral  and  documen- 
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tary,  a  clear  and  perfect  title  to  the  premises  in  contro- 
versy by  an  adverse  possession  of  the  same  for  a  period 
of  over  twenty-five  years.  The  possession  and  occupa- 
tion of  the  premises  in  question  by  the  defendant,  his 
predecessor  and  grantor  during  the  twenty-five  years 
prior  to  the  commencement  of  Qiese  actions,  meets  with 
all  the  requirements  of  law  to  originate  and  complete  a 
perfect  title  to  the  same  by  adverse  possession  under 
the  statutes  of  limitation  (Bolton  t\  Schriever,  49  Super. 
Ctj  158  J  2  Washhiirn  Real  Prop.^  §  501 ;  Thompson  v. 
Burhans,  79  N.  Y.,  93,  99 ;  Sherman  v.  Kane,  86  lb., 
57 ;  Shriver  v.  Shriver,  /6.,  575 ;  Humbert  v.  Trinity 
Church,  24  Wend.y  587 ;  School  District  v.  Lynch,  33 
Conn.y  334 ;  Thompson  v.  Pioche,  44  (7a?.,  517 ;  Foulke 
V.  Bond,  12  Vooom.  [i^T.  «7.],  541 ;  Samuels  v.  Borrow&- 
cate,  104  Mass.y  210 ;  2  Smith's  L.  C,  565 ;  Bell  v. 
Denson,  56  Ala,,  448 ;  Poignard  v.  Smith,  6  Pick.,  172  ; 
Jackson  v.  Warford,  7  TTencL,  62 ;  Sands  v.  Hughes,  53 
N.  Y.j  287).  The  two  periods  of  time  during  which 
this  defendant  and  his  grantor  and  predecessor,  George 
W.  Matsell,  Sr.,  had  possession  of  the  premises,  when 
joined  or  tacked  together,  form  one  continuous  and  un- 
interrupted possession  from  1858,  when  Matsell,  Sr., 
disseized  Andrew  H.  Mickle,  and  entered  for  the  second 
time  into  possession,  down  to  the  time  of  the  commence- 
ment of  these  actions  in  1883,  a  period  of  over  twenty- 
five  years.  There  was  a  privity  of  estate  between  them 
by  purchase,  and  their  consecutive  possessions  joined 
together  make  a  continuity  of  disseizin  (Simpson  v. 
Downing,  23  Wend.,  320;  Haynes  v.  Boardman,  119 
Mass.,  415 ;  Wheeler  v.  Moody,  9  Texas,  377  ;  Benson 
V.  Stewart,  30  Miss.,  57;  Chandler  v.  Rushing,  38  Texas^ 
595 ;  Riggs  V.  Fuller,  54  Ala.,  146  ;  Day  v.  Wilder,  47 
Vt.,  583  ;  Howland  v.  Newark  Cemetery  Ass'n,  66  Barb., 
366;  Dowelli?.  De  La  Lanza  20  How.  [?7.  /S.],  32;  2 
Washburn  Real  Prop.,  §§  7,  489,  493). 

HI.  The  introduction  by  the  plaintiffs  of  tl  e  tax  lease 
of  September  5,  1848,  from  the  mayor,  &c.,  of  the  city 
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of  New  York,  to  George  W.  Matsell,  and  the  subsequent 
assignment  of  the  same  by  him  to  Andrew  H.  Mickle  in 
1857,  and  the  tax  lease  to  Owens  dated  November  15, 
1861,  did  not  in  any  way  affect  the  defendants'  title  to 
the  premises  in  dispute  under  the  statutes  of  limitations. 
If  Matsell,  Sr.,  entered  into  possession  under  the  first  of 
these  tax  leases — ^and  this  was  the  only  right  he  had  to 
the  possession  of  the  property,  he  could  still  grant  the 
land  in  fee  to  Mickle.  An  entry  under  that  grant,  and 
claiming  title  from  the  latter,  is  a  sufficient  foundation 
for  an  adverse  possession  under  claim  of  title  (Sands  v. 
Hughes,  53  JN'.  JT.,  287).  Possession  of  land  under  a 
deed  given  without  right  is  adverse  to  the  rightful 
owners,  and  a  subsequent  deed  executed  by  them  during 
such  adverse  possession  is  void  (Jackson  v.  Smith.  13 
Johns.y  466 ;  Thurman  v.  Cameron,  24  Wend.,  87 ; 
Bradstreet  v.  Clark,  12  76.,  602 ;  Sands  v.  Hughes,  53 
N.  r.,  287). 

IV.  The  plaintiff's  motion  for  a  new  trial  must  be 
denied,  if  it  clearly  appears  that  he  was  not  entitled 
to  succeed  upon  the  trial  below.  The  proper  parties, 
plaintiffs,  were  not  before  the  court  when  the  action 
was  tried.  These  actions  were  brought  in  the  names 
of  six  plaintiffs,  grantors  of  Jones,  who  claim  they 
were  the  owners,  and  seized  in  fee  simple  absolute 
of  the  premises  in  dispute.  On  the  trial  herein  it 
appeared  from  the  testimony  of  Charles  W.  Doherty, 
one  of  the  plaintiffs'  grantors,  that  his  brother  and 
alleged  ancestor,  John  Doherty,  died  in  1859  intes- 
tate, unmarried,  and  leaving  no  lawful  issue  him  sur- 
viving, but  leaving  a  mother,  Mary  Ann  Doherty, 
and  five  brothers  and  sisters  him  surviving  at  the  date 
of  the  conveyance  to  Jones.  They  are  the  plaintiffs 
herein  in  whose  names  this  action  was  brought,  pursu- 
ant to  section  1501  of  the  Code.  Mary  Ann  Doherty, 
the  mother  of  John  Doherty,  would,  therefore,  take  a 
life  estate  in  the  premises,  and  be  entitled  in  this  action 
to  recover  the  rents  and  profits  arising  therefrom  for  a 
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period  of  six  years  prior  to  the  commencement  thereof, 
subject  to  the  defendants'  offset  for  improvements 
(§  1531  Code).  In  the  event  of  plaintiff's  succeeding 
in  this  action,  and  on  her  death,  the  five  other  plaintiffs 
would  succeed  to  the  title  as  tenants  in  common  (1  i?. 
S.y  ch.  2,  §  6,  p.  703).  It  further  appeared  on  the  trial 
that  said  Mary  Ann  Doherty  and  her  daughter  Margaret 
A.  Lauter,  two  of  the  plaintiffs,  had  died  (pending  the 
action  and  before  the  trial  thereof),  each  leaving  a  last 
will  and  testament,  which  wills  had  both  been  admitted 
to  probate,  and  their  respective  executors  had  qualified 
thereunder ;  that  the  action  had  not  at  the  time  of  trial 
been  revived  or  continued  in  the  names  of  their  legal 
representatives.  These  actions  were  not  brought  to  re- 
cover  the  undivided  shares  of  the  several  plaintiffs,  but 
by  all  claiming  the  undivided  whole.  In  ejectment 
suits  prosecuted  by  a  grantee  in  the  names  of  his  gran- 
tors, in  pursuance  of  section  1501  of  the  Code,  all  of 
the  plaintiff's  grantors  are  necessary  and  proper  parties 
to  a  complete  determination  of  the  action,  and  also  the 
legal  representatives  of  such  of  them  as  had  died  pend- 
ing the  suit,  and  before  trial.  The  plaintiff's  right  is 
entire,  and  he  cannot  split  his  claim  and  harass  the  de- 
fendant with  several  actions  in  the  names  of  his  grantors 
separately  (Hasbrouck  v.  Bunce,  62  iV.  jT.,  475). 

O'GoBMAN,  J. — ^It  was  conceded  by  both  sides  that 
there  was  no  question  of  fact  to  go  to  the  jury. 

The  plaintiffs  put  in  evidence  as  the  origin  of  their 
title,  conveyances  made  in  1787  and  1793,  to  one  Yallas 
Hopper,  of  a  tract  of  land  in  Harlem,  and  also  a  map  of 
the  same,  the  correctness  of  which  was  supported  by  the 
evidence  of  experte,  showing  that  the  lote  in  suit  were 
part  of  the  tract  covered  by  these  conveyances.  Plain- 
tiffs also  gave  evidence  that  Yallas  Hopper  was  living  in 
1828  and  then  resided  on  a  farm  known  as  the  ^'  Yallas 
Hopper  farm,"  which  was  situate  between  lines  now 
known  as  83d  street  and  84th  street  and  Second  avenue, 
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and  also  that  the  lines  of  fences  of  that  farm  which  ran 
East  and  West  and  North  and  South  existed  within  re- 
cent memory,  and  that  the  tract  of  land  thus  bounded 
was  substantially  the  same  as  that  covered  by  the  map. 

This  paper  title  is  carried  by  a  series  of  conveyances 
down  to  the  plaintiffs,  and,  coupled  with  actual  or  con- 
structive possession  in  Yallas  Hopper,  constitutes  seizin, 
and  a  prima  facie  title  in  him,  which  enures  to  the  ben- 
efit of^  his  successors  in  interest  (Pope  v.  Hanmer,  74 
iV.  r.y  243). 

Yallas  Hopper  died  in  1830,  and  there  is  no  evidence 
that  the  plaintiffs,  or  any  of  their  ancestors  or  grantors, 
other  than  he,  had  any  actual  possession  of  this  tract  of 
land  or  any  part  thereof. 

In  an  action  in  ejectment,  the  plaintiff  must  depend 
for  success  on  the  strength  of  his  own  title,  not  on  the 
weakness  of  that  of  his  adversary,  and  must  prove  his 
right  to  immediate  possession  and  that  he  was  seized  or 
possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  the  action  {Code 
Civ,  Proc.j  §  365).  The  mere  production  of  isolated 
conveyances  as  proof  of  title,  without  proof  of  pos- 
session, is  not  enough  (Stevens  v,  Hauser,  39  N.  Y., 
304 ;  Gardner  v.  Heart,  1  i6.,  529).  In  addition  to 
paper  title,  the  plaintiff  in  an  action  in  ejectment  must 
show  also  possession  in  the  grantor,  or  possession  accom- 
panying the  deeds — ^without  this,  he  proves  no  title. 

But  where  it  is  found  or  conceded  that  a  party  named 
has  title,  that  is  sufl&cient — his  possession  will  be  pre- 
sumed, and  the  occupation  by  any  other  person  is  pre- 
sumed to  be  subordinate  to  the  legal  title,  unless  it 
appears  that  the  premises  have  been  held  adversely 
twenty  years  before  action  brought  (Stevens  v.  Hau- 
ser, supraj  304  ;  Carleton  v.  Darcy,  46  Super.  Cty  493  ; 
Roberts  v.  Baimigarten,  51  /6.  482). 
"  The  paper  title  and  the  actual  possession  being  proved 
to  have  been  in  Yallas  Hopper  in  1829,  a  legal  seizin  and 
constructive  possession,  which  enured  for  the  benefit  of 
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his  successors  in  interest,  are  presumed,  and  the  burden 
of  proving  adverse  possession  for  twenty  years  before 
commencement  of  the  action  rests  on  the  defendants 
(Corfc,  §  368). 

To  maintain  this  defense,  the  defendants  have  proved 
that  in  1848  the  tract  of  land,  within  which  these  lots 
were  situated,  was  vacant  and  unf  enced  ;  that  the  lots 
were  sold  for  unpaid  taxes,  and  that  a  lease  for  a  term 
of  twenty-five  years  from  date  was  made,  on  September 
5,  1848,  to  George  W.  Matsell,  who  thereupon  entered 
into  occupation  of  the  lots  and  built  five  houses  thereon. 
The  term  of  this  lease  expired  on  September  5,  1873. 
The  occupation  by  Matsell  under  this  tax  lease  (and  no 
other  paper  title  is  proved  in  him),  did  not  constitute 
adverse  possession  against  the  owners  of  the  fee,  and  he 
could  not,  during  the  continuance  of  the  lease,  sustain 
a  claim  to  any  higher  title  than  that  of  lessee  under  a 
term  of  years  (Bedell  v.  Shaw,  59  N.  JT.,  46). 

On  February,  1857,  Matsell  executed  a  quit  claim 
deed  of  these  lots  to  one  Andrew  Mickle,  and  the  deed 
was  duly  recorded  on  March,  1857.  Mickle  thereupon 
entered  into  occupation  of  the  lots  and  collected  the 
rents  of  the  houses  built  thereon.  On  February  29th, 
1857,  Matsell  assigned  to  Mickle  the  tax  lease,  and  that 
assignment  was  also  duly  recorded  without  delay,  and 
the  tax  lease  continued  in  possession  of  Mickle  until  the 
end  of  the  term.  After  Mickle  had  been  in  possession 
of  the  premises  for  about  one  year,  he  was  disseized  by 
Matsell,  who  resumed  occupation  of  the  premises  and 
continued  to  occupy  them  for  his  own  benefit  until  No- 
vember 1,  1864,  when  he  conveyed  them  to  his  son 
George  Matsell,  Jr.,  by  an  absolute  deed.  This  deed 
was  duly  recorded  on  November  11,  1864,  and  there- 
upon Matsell,  Jr.,  entered  into  actual  possession  of  the 
premises  and  continued  in  possession  until  the  com- 
mencement of  this  action. 

On  November  15,  1861,  the  lots  had  been  again  sold 
for  unpaid  taxes,  and  a  lease  thereof  of  that  date  and 
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for  the  term  of  fifteen  years  had  been  executed  by  the 
city  to  one  Francis  Owens,  who  assigned  the  lease  to 
George  Matsell  the  elder,  on  December  2,  1862.  The 
term  of  this  tax  lease  did  not  expire  until  November, 
1876. 

Thus  from  September  5,  1848,  to  September  5,  1873, 
and  from  that  time  to  November,  1876,  a  period  of 
twenty-eight  years,  the  premises  were  held  subject  to 
one  or  other  of  these  tax  leases. 

The  defendant  Matsell,  Jr.,  claims  that  he  has  held 
adverse  possession  of  these  lots  for  nineteen  years,  that 
is  to  say,  from  November  1,  1864,  when  he  received  the 
deed  from  his  father  to  October  9,  1883,  when  this  ac- 
tion was  begun,  and  that  he  is  entitled  to  add  to  that 
period  the  period  when  his  father  held  also  adverse  pos- 
session, which  period  together  would  exceed  twenty 
years.  The  question  is  whether  this  claim  can  be  main- 
tained. 

As  to  the  title  acquired  by  Matsell,  Jr.,  by  the  deed 
from  his  father  to  him,  it  has  been  held  that  an  entry 
under  a  deed,  even  although  an  invalid  deed,  coupled 
with  actual  possession  in  tlie  grantee,  is  entry  under  a 
colorable  title  and  adverse  possession  (Sand  v.  Hughes, 
53  JV.  r.,  287,  294, 295).  The  same  doctrine  may  apply 
also  to  the  title  acquired  by  Mickle  under  deed  from 
Matsell,  Sr.,  under  which  Mickle  held  possession  for  a 
vear. 

But  in  order  to  the  establishment  of  a  possession,  as 
against  the  owner  in  fee,  defeating  his  title,  the  pos- 
session must  be  adverse  to  the  legal  title,  and  founded 
on  a  written  instrument  and  under  a  claim  of  title  ex- 
clusive of  any  other  right.  During  the  time  of  posses- 
sion claimed  to  be  adverse  the  owner  in  fee  must  not  be 
under  any  disability  preventing  him  from  asserting  his 
title  by  action  of  ejectment  against  him  who  holds  ad- 
versely. No  possession  can  be  deemed  adverse  to  a 
party  who  has  not  at  the  time  the  right  of  entry  and 
possession   (Robinson  v.   Phillips,    65   Barb,,   418,   af- 
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firmed  ;  56  -ZNT.  P".,  634).  Possession  and  claim  under  a 
municipal  tax  lease  are  not  adverse  to  the  claim  of  the 
owner  in  fee  (Bensel  v.  Gray,  62  N.  JT.,  633).  Pos- 
session of  land  to  establish  a  title  to  the  fee  must  be 
accompanied  by  claim  of  title  in  fee  (Bedell  v  Shaw, 
59  N.  T.J  46  ;  approved  in  Hilton  o.  Bender,  69  76.,  79). 

The  only  paper  title  that  Matsell,  Sr.,  could  claim  was 
for  a  term  of  years,  and  the  law  will  not  from  the  mere 
fact  of  his  possession  adjudge  him  to  be  in,  under  a 
higher  right  or  larger  estate  (i6.,  50).  Any  occupa- 
tion which  he  may  have  had  of  the  premises  before  re- 
ceiving the  tax  lease  was  without  any  paper  title,  and 
was  not,  from  all  that  appears,  in  assertion  of  any  claim 
of  special  title  or  otherwise  openly  adverse  to  the  title 
of  the  plaintiffs  (Crary  v.  Goodman,  22  N.  F.,  175). 

During  all  the  twenty-eight  years  under  which  the 
premises  were  subject  to  possession  under  the  tax  lease, 
the  plaintiffs  could  have  maintained  no  action  of  eject- 
ment. In  order  to  maintain  an  action  of  ejectment  the 
plaintiffs  must  be  legally  entitled  to  immediate  posses- 
sion, and  that  would  be  impossible  while  the  right  to 
possession  was  in  the  tax  lessee  (Kukell  v.  Haley,  47 
How.,  82,  75). 

Again,  the  defendants'  title  depends  on  the  alleged 
disseizin  of  Mickle  by  Matsell,  Sr.  Matsell  had  before 
that  conveyed  the  lots  to  Mickle,  who  had  entered,  and 
but  for  the  disseizin  the  title  would  have  been  in  him. 
The  facts  on  which  this  legal  result  of  disseizin  is  predi- 
cated, do  not  appear  in  the  evidence,  and  if,  in  fact, 
there  was  no  disseizin,  but  only  a  re-entry  by  Matsell, 
Sr.,  by  consent  and  acquiescence  of  Mickle,  no  new  or 
stronger  title  was  acquired  by  Matsell,  and  he  held  only 
by  mere  occupation,  without  any  paper  title  or  any 
claim  of  any  specific  title  as  against  the  plaintiffs  which 
would  establish  adverse  possession. 

But  putting  the  argument  solely  on  the  fact  that  dur- 
ing the  thirty-five  years  which  had  elapsed  from  1848, 
when  Matsell,  Sr.,  entered  in  occupation  of  the  lots,  to 


DOHERTY  V.  MATSELL.  29 

JJ__M-J  -_  -_ja J  I         ■  ■  I    m^  B^^^M  m^^^M  ^ M -^ m 

Concarring  Opinion  of  Sedgwick,  Ch.  J. 

the  tiine  of  the  commencement  of  the  action  in  1883^ 
there  was  for  twenty-five  years  some  one  holding  a  tax 
lease  of  the  premises,  and  in  possession,  or  having  right 
to  take  possession  of  the  lots  under  the  tax  lease,  and 
that  during  that  period  the  plaintiffs  could  not  have  suc- 
cessfully maintained  an  action  of  ejectment,  or  recov- 
ered immediate  possession  of  the  lots,  I  am  of  opinion 
that,  during  that  period,  they  were  not  occupied  ad- 
versely under  claim  of  title  hostile  to  the  plaintiffs,  and 
their  cause  of  action  was  not  barred. 

The  plaintiffs'  exceptions  are  sustained  and  a  new 
trial  is  ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J., (concurring)— -I  agree  with  Judge 
0' Gorman  in  his  views  of  this  case.  It  is  said  in  Sands 
V.  Hughes  (53  iV.  T.,  294) :  "  But  there  is  no  rule  which 
prevents  a  hostile  title  being  acquired,  or  an  adverse 
possession  being  originated,  during  the  running  of  an 
assessment  lease,  which  possession  would  ripen  into  title 
in  twenty  years  after  the  end  of  the  term."  The  due 
inference  from  the  testimony  in  this  case  is  that  the 
plaintiffs  could  not  bring  ejectment  against  Mickle,  Mat- 
sell,  Senior,  or  Matsell,  Junior,  until  1874,  at  the  end  of 
the  twenty-five  years'  term  of  the  tax  lease,  and  that 
their  right  to  bring  ejectment  commenced  then  and 
wodld  continue  for  twenty  years. 

It  is  claimed  that  the  plaintiffs  failed  to  show  title  to 
the  land,  because  they  did  not  prove  that  any  ancestor 
in  their  paper  title  had  been  in  occupation  of  the  land. 
Some  testimony  on  this  subject  was  given,  and  made  a 
question  of  fact  submitted  to  the  court  by  the  parties. 
The  court  did  not  pass  upon  this,  for  its  decision  was 
placed  solely  upon  adverse  possession  by  the  defendants. 
This  court  must  now  remit  the  determination  of  this 
question  to  the  future  proceedings  to  be  held. 

The  death  of  some  of  the  plaintiffs  since  the  action 
was  begun,  does  not  assist  the  defendants  on  this  hear- 
ing.   In  Hasbrouck  v.  Bunce  (62  iV*.  Y.  483),  it  is  said 
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of  such  a  state  of  facts,  "  If  the  defect  of  parties  had 
existed  at  the  time  of  the  commencement  of  the  action, 
it  would  have  been  waived  by  the  failure  to  take  the 
objection  in  proper  form.  But  having  arisen  since  the 
commencement  of  the  action,  the  only  mode  in  which 
the  defence  could  set  it  up,  was  by  objecting  to  the 
cause  proceeding  without  bringing  in  the  representative 
of  the  deceased  parties."  This  objection,  therefore, 
does  not  authorize  a  dismissal  of  the  complaint,  nor  tend 
to  sustain  an  otherwise  unsupported  direction  to  the 
jury  in  favor  of  defendants.  The  objection  goes  to  the 
further  continuance  of  the  action.  The  order  here 
should  be  the  same  as  the  order  in  the  cited  case  ;  the 
plaintiffs'  exception  being  sustained,  a  new  trial  is 
ordered,  with  costs  to  abide  the  event. 


CATHARINE    M.    BURNHAM,    Respondent,    v. 
CHARLES  B.  WEBSTER  et  al.,  Appellants. 

Married  women — Assault  and  battery,  action  for  by — Damages — Medical, 
etc.,  expenses  incurred  by  husband,  not  recoverable. 

In  an  action  by  a  married  woman  for  assault  and  battery  and  false  im- 
prisonment, no  recovery  can  be  had  for  expenses  incurred  by  the  hus- 
band for  services  of  a  physician  and  ti-avelling  and  other  expenses  in 
the  care  of  and  in  endeavoring  to  cure  the  wife  of  the  injuries  inflicted 
by  defendsint. 

For  tlie  damages  sustained  by  the  husband  through  the  acts  of  the  defen- 
dant, he  must  bring  an  independent  action. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  November  8,  1886. 

Appeal  by  defendants  from  a  judgment  entered  on  a 
verdict  in  favor  of   plaintiff  against  defendants,  and 
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from  an  order  denying  a  motion  on  the  judge  s  minutes 
for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  an 
assault  and  battery  and  false  imprisonment. 

Joseph  H.  Choate  and  Augustus  C  Brown,  for  the 
appellants. 

Benjamin  I\  Watson  and  F.  A.  Biirnham,  for  the 
respondent. 

By  the  Court. — Truax,  J. — ^The  principal  question 
on  this  appeal  is  presented  by  the  exceptions  that  were 
taken  to  the  admission  of  evidence  showing  that  plain- 
tiff's husband  had  expended  $5,000,  in  endeavoring  to 
cure  plaintiff  of  the  injuries  that  had  been  inflicted  by 
the  defendants ;  by  the  exception  that  was  taken  to  the 
refusal  of  the  court  to  charge  that  the  plaintiff  could 
not  recover  for  moneys  expended  by  her  husband  for 
services  of  physicians,  and  travelling  and  other  expen- 
ses ;  and  by  the  exception  to  the  charge  that  in  estimatr 
ing  the  damages  that  had  been  sustained  by  the  plaintiff, 
the  jury  might  consider  the  expenses  incurred  by  the 
husband  in  the  care  of  his  wife,  and  the  expenses  incur- 
red by  him  while  travelling  with  plaintiff  in  Europe. 

We  are  of  the  opinion  that  the  expenses  incurred  by 
the  husband  were  no  part  of  the  damages  that  the  wife 
sustained  by  reason  of  the  assault  and  battery  or  false 
imprisonment.  She  was  entitled  to  recover  oiAy  for  the 
damages  that  she  personally  had  sustained.  For  the 
damages  that  her  husband  has  sustained  by  reason  of 
the  acts  of  the  defendants,  he  had  a  cause  of  action 
against  the  defendants. 

We  are  of  the  opinion  that  the  errors  committed  in 
the  admission  of  this  evidence,  and  in  the  refusal  to 
charge  as  requested,  and  in  the  charge  as  made,  to  whicli 
an  exception  was  taken,  call  for  the  reversal  of  this 
judgment  and  for  the  granting  of  a  new  trial. 
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We  are  also  of  the  opinion  that  the  complaint  states, 
and  that  the  evidence  tended  to  prove  a  cause  of  action 
against  all  of  the  defendants. 

Judgment  and  order  appealed  from  reversed,  and  new 
trial  ordered,  with  costs  to  appellanb»,  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 


THE  LIVE  STOCK  ASSOCIATION  OF  NEW 
YORK  (Limited),  Respondent,  t?.  DAVID  LEVY, 
Appellant. 

Public  policy — Restraint  of  trade — Contract  between  two  corporations — 
Collateral  contract  by  stockholders  with  corporation — Ultra  vires,  what 
contracts  are  not — Estoppel  against  claiming  that  contracts  are  ultra 
vires. 

An  agreement  was  made  between  a  corporation,  whose  business  was 
that  of  buying  and  selling  sheep  and  lambs  and  buying  and  selling 
sheep  and  lambs  on  commission,  and  a  corporation  whose  business  was 
that  of  selling  sheep  and  lambs  on  commission,  that  the  stockholders  of 
the  former  corporation  (who  were  engaged  in  the  business  of  butcher- 
ing sheep  and  lambs  for  the  New  York  market)  should  for  the  period 
of  three  years  buy  their  sheep  and  lambs  from  membera  of  the  latter, 
and  that  the  members  of  the  latter  should  during  the  same  period,  sell 
sheep  and  lambs  for  the  New  York  market  to  the  stockholders  of  the 
former  only ;  and  a  collateral  agreement  was  made  by  the  stockholders 
of  the  former  corporation  with  it  and  with  each  other,  that  each  of  them 
should  pay  to  the  former  corporation  the  sum  of  twenty-fire  dollars  for 
each  car  load  of  sheep  or  lambs  purchased  by  him  from  any  individual 
or  firm,  member  of  the  latter  corporation  after  having  been  notified  by 
the  former  corporation  not  to  purchase.  Beld,  that  neither  of  said 
agreements  were  in  themselves  against  public  policy. 

It  not  appearing  that  the  contracts  made  with  the  former  corporation 
were  directly  or  impliedly  prohibited  by  the  Act  under  which  it  was 
organized  or  by  any  statute  of  this  state,  or  were  beyond  the  powers 
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ordinaiily  vested  in  corporations.  Held^  that  they  were  not  uUra 
vires. 
Defendant,  one  of  the  stockholders  of  the  former  corporation,  consented 
to,  and  approved  of  the  contract  between  the  two  corporations,  and 
joined  in  the  contract  made  between  it  and  its  stockholders,  and  between 
the  stockholders  themselves,  had  participated  in  tlic  profits  derived 
from  a  previoos  similar  an-angement,  and  by  consenting  to  the  con- 
tract in  question  between  the  two  corporations,  and  by  joining  in  tho 
contract  in  question  between  the  former  corporation  and  its  stockhold- 
ers and  between  the  stockholders  themselves,  had  entitled  himself  to 
like  advantage  thereunder.  Held,  that  he  was  estopped  from  claiming 
that  the  agreements  were  uUra  vires. 

Before  Sedgwick,  Ch.  J.,  0' Gorman,  and  Ingraham,  JJ. 

Decided  November  8,  1886. 

Appeal  from  an  order  made  at  special  term  granting 
plaintiff's  motion  for  judgment  on  the  answer  as  frivo- 
lous. 

The  facts  appear  in  the  opinion. 

Michael  J.  Kelly ^  attorney  and  of  counsel  for  appel- 
lant, argued :  I.  The  contracts  set  forth  in  the  com- 
plaint were  in  restraint  of  trade.  The  contract  between 
plaintiff  and  the  sheep  brokers,  limited  the  defendant,  to 
buying  his  sheep  and  lambs  from  such  sheep  brokers,  but 
there  is  no  obligation  on  the  part  of  the  sheep  brokers 
to  sell  a  single  sheep  or  lamb  to  the  defendant ;  and  no 
remedy  is  given  against  them  if  they  refuse  to  do  so. 

The  contract  between  the  plaintiff  and  defendant 
prohibited  him  from  buying  sheep  or  lambs  from  any 
of  the  sheep  brokers,  whom  the  plaintiff  should  notify 
him  not  to  purchase  from.  There  is  nothing  to  prevent 
the  plaintiff  from  notifying  the  defendant  not  to  pur- 
chase from  any  of  the  sheep  brokers,  and  thus  drive 
him  out  of  business.  The  contracts  are  therefore  void 
(Story's  Equity  Juris.  292  et  seq.;  2  Parsons'  Contr: 
253  to  260 ;  Chappel  v.  Brockway,  21  Wend.  157 ;  Ross 
r.  Sadgbeer,  21  lb.  166 ;  Hooker  v.  Vandewater,  4  Den. 
Vol.  xxn— 3 
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434 ;  Stanton  v.  Allen,  5  Ih.  434 ;  Dunlop  v.  Gregory, 
10  JS\  r:,  241 ;  Amot  v.  Httston  &  Elmira  Coal  Co. 
68  lb.  658 ;  Mackinnon  Pen  Co.  v.  Fountain  Ink  Co. 
16  J.  &  S.  442 ;  Weller  v.  Hersee,  10  J3wn,  431). 

II.  The  plaintiff  was  incorporated  "  for  the  purpose 
of  buying  sheep  and  lambs,  and  buying  and  selling 
sheep  and  lambs  on  commission,"  and  had  no  power  to 
make  the  contracts  (which  are  still  executory),  referred 
to  in  the  complaint  (Morawetz  Private  Corporations, 
§§  87,  209). 

Joseph  C.  Wolffy  attorney,  and  John  E.  Parsons  of 
counsel  for  respondent,  argued : — I.  The  contract  is  not 
ultra  vires;  if  it  was,  the  defendant  having  consented  to, 
and  approved  of  the  contract  between  the  plaintiff  and 
the  Sheep  Brokers'  Association,  and  received  the  benefit 
of  it,  is  estopped  from  setting  up  ultra  vires  (Kent  v. 
Quicksilver  Mining  Co.,  78  N.  T.,  159 ;  Sheldon  H.  B. 
Co.  V.  Eickmeyer  H.  B.  Co.,  90  Id.^  607 ;  Cheever  r. 
Gilbert  Elev.  R.  R.  Co.,  11  J.  cfe  8,,  478). 

II.  The  contracts  are  not  in  restraint  of  trade.  By 
the  contract  with  the  sheep  brokers,  they  were  only 
limited  in  selling  for  the  New  York  market,  to  sell  to 
the  stockholders  of  the  plaintiff ;  they  could  sell  every- 
where else.  That  contract  was  virtually  that  the  sheep 
brokers  would  sell  all  their  sheep  and  lambs  for  the 
New  York  market  to  the  stockholders  of  the  plaintiff, 
and  the  stockholders  of  the  plaintiff  would  buy  all  their 
sheep  and  lambs  from  the  sheep  brokers.  Such  a  con- 
tract is  valid  (Van  Marten  o.  Babcock,  23  Barh.  633 ; 
Arnot  V.  Pittston  Coal  Co.,  68  N.  Y.  558). 

in.  There  is  no  restriction  as  to  the  quantity  of 
sheep  or  lambs  the  stockholders  of  the  plaintiff  should 
purchase,  nor  where  they  were  to  sell  them. 

IV.  The  contract  between  the  defendant,  the  other 
stockholders  and  the  plaintiff  was  reasonable  and  neces- 
sary ;  it  was  the  only  way  to  compel  the  sheep  brokers 
to  keep  that  part  of  the^r  contract  not  to  sell  slieep  and 
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lambs  for  the  New  York  market  to  others  than  the 
stockholders  of  the  plaintiff.  In  an  action  against  any 
of  the  sheep  brokers  for  the  breach  of  that  stipulation, 
it  would  be  very  diflScult,  if  not  impossible,  to  prove 
damages.  There  is  nothing  to  show  ttiat  the  defendant 
could  not  purchase  all  the  sheep  and  lambs  he  desired 
from  the  other  brokers,  and  at  the  same  rates  as  of 
Dillenbeck  &  Dewey. 

V.  There  is  nothing  to  show  that  the  contracts  were 
not  entered  into  for  a  reasonable  and  honest  purpose^ 
or  that  the  combination  was  other  than  an  honest  co- 
operation (see  Marsh  v.  Russell,  66  JV".  Y.  288,  and 
Phippen  v.  Stickney,  cited  at  p.  293).  Restraint  of 
trade  is  sometimes  beneficial  and  valid  (Story's  Eq. 
Juris.  [10th  eA]  §  292).  An  agreement  by  a  physician 
to  send  his  prescription  to  a  particular  druggist,  held 
valid  (Ward  v.  Hogan,  11  Ahh.  N.  C.  478). 

An  agreement  by  a  saloon  keeper  to  buy  all  his  beer 
from  a  particular  brewer,  held  valid  (Ebling  v.  Bauer, 
17  Week.  Dig.  497).  An  agreement  restricting  the 
amount  of  business,  held  valid  (Standard  Oil  Co.  v.  Sco- 
field,  16  Ahb.  N.  C.  372 ;  See  also  Waist  v.  Master 
Stevedores,  2  Daly,  1 ;  Diamond  Match  Co.  r?.  Roeber, 
35  JBiin  421 ;  Ontario,  &c.  v.  Merchants,  &c.,  18  Grant 
[?7.  C]  540;  Bowen  v.  Matthewson,  14  Allen  [Mafts.'] 
499,  approved  121  Mass.  115 ;  Carew  v.  Rutherford, 
106  lb.,  14 ;  Hajrwood  v.  Tillotson,  46  Amer.  R.  377  ; 
Wiggins,  Ferry  &  Co.  v.  Chicago,  &c.  43  Am.  518 ; 
Jones  V.  North  L.  R.  19  Eq.  Cases  426,  \_Eng.  Rep.'] 
829). 

O'GoRMAK,  J. — ^The  facts  on  which  the  contention 
arose  are  these : 

The  plaintiff  is  a  corporation  formed  imder  the  law 
of  this  state,  for  the  purpose  of  buying  and  selling 
sheep  and  lambs.  The  defendant  is  one  of  the  stock- 
holders of  the  corporation.  On  January  8,  1884,  the 
plaintiff  corporation,  with  the  consent  and  approval  of 
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its  stockholders,  of  whom  the  defendant  was  one, 
entered  into  an  agreement  in  writing  with  a  corpora- 
tion called,  "  The  New  York  &  New  Jersey  Sheep  Brok- 
ers Association,"  that  the  stockholders  of  the  plaintiff 
corporation,  should,  for  a  period  of  three  years  there- 
after, buy  their  sheep  and  lambs  from  members  of  the 
said  Sheep  Brokers  Association  only ;  that  the  members 
of  the  Sheep  Brokers  Association  should,  during  the 
same  period,  sell  sheep  and  lambs  for  the  N^ew  York 
market^  to  the  stockholders  of  the  plaintiff  only. 

This  was  a  renewal  of  a  similar  agreement,  the  term 
of  which  had  expired,  and  during  the  existence  of 
which,  the  stockholders  of  the  plaintiff  corporation  had 
derived  annual  dividends  of  about  one  hundred  and  forty 
(140)  per  cent,  on  their  investments.        • 

For  the  purpose  of  enforcing  on  the  stockholders  of 
the  plaintiff  corporation  compliance  with  the  terms  of 
this  agreement  of  January  8,  1884,  the  stockholders  of 
the  plaintiff  corporation,  including  the  defendant,  en- 
t^red,  on  January  25,  1884,  into  an  agreement  with 
each  other  and  with  that  corporation,  that  each  of  them 
should  pay  to  the  plaintiflE  corporation  the  sum  of 
twenty-five  dollars  for  each  car  load  of  sheep  and 
lambs  purchased  by  him  from  any  individual  or  firm, 
member  of  the  said  Sheep  Brokers  Association  after 
having  been  notified  by  the  plaintiff  not  to  purchase. 

The  defendant  did  purchase  from  a  firm  member  of 
the  Sheep  Brokers'  Association  after  having  been  noti- 
fied not  to  do  so,  and  this  action  is  brought  to  recover 
seventy-five  dollars  due  by  him  to  the  plaintiff  under 
the  last  mentioned  agreement. 

These  facts  are  admitted,  and  the  defendant's  conten- 
tion is  that  the  contract  of  January  8,  1884,  was  void 
as  being  ultra  vireSy  and  also  in  restraint  of  trade. 

It  is  not  alleged  in  defendant's  answer  that  that  agree- 
ment was  made  with  any  intent,  fraudulent  or  unlawful, 
or  that  it  had  for  its  purpose  or  effect  the  limiting  or 
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circumscribing  the  energies  or  productiveness,  or  use- 
fulness to  the  public  of  either  of  these  corporations. 

The  force  of  the  contract  was  confined  as  to  duration 
to  three  years,  and  as  to  the  sphere  of  its  influence  to 
the  New  York  market. 

It  does  not  appear  that  this  contract  was  directly  or 
impliedly  prohibited  by  the  act  under  which  the  plain- 
tiff corporation  was  organized,  or  by  any  statute  of  this 
state,  or  that  it  was  beyond  the  limit  of  powers  ordina- 
rily vested  in  corporations  for  the  necessary  promotion 
of  their  business  and  fairly  implied  in  the  act  of  incor- 
poration. 

The  defendant  was  one  of  the  stockholders  who  exe- 
cuted it.  He,  in  company  with  the  other  stockholders, 
shared  in  large  pecuniary  advantages  derived  from  a 
similar  .contract,  which  had  previously  existed,  and  by 
executing  the  contract  the  legality  of  which  he  now 
impugns,  entitled  himself  to  like  advantages. 

As  far  then  as  the  contract  was  between  him  and  the 
plaintiff  corporation,  defendant  is  estopped  now  from 
setting  up  that  it  was  ultra  vires.  (Kent  v.  Quicksilver, 
&c.,  Co.,  78  N.  T.^  159  ;  Sheldon,  &c.,  Co.  v.  Eickemeyer, 
&c.,  Co.,  90  /6.,  607 ;  Whitney  Arms  Co.  v.  Barlow,  63 
i5.,  69.) 

It  should  be  remarked  also,  that  here  the  defendant 
contracted  not  only  with  the  defendant  corporation  but 
with  the  other  stockholders,  and  that  contract  was  mu- 
tually binding.  The  objection  then  that  the  contract 
was  not  binding  on  defendant,  as  being  beyond  the 
power  of  the  corporation  to  execute,  is  without  merit. 

Neither  was  the  contract  of  January  8,  1884,  void 
as  being  in  unlawful  restraint  of  trade.  It  cannot  be 
successfully  contended  that  that  contract  involves  any 
restraint  of  trade  on  the  part  of  either  of  the  corpora- 
tions. 

As  I  have  before  stated,  the  contract  is  limited  as  to 
ifas  duration,  and  its  effective  operation  is  confined  to 
the  city  of  New  York. 
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There  is  no  yiolation  of  law  or  of  public  policy  in  an 
agreement  between  two  traders,  that  one  should  sell  to 
the  other  all  its  oonunodities  and  the  other  buy  from  the 
former  corporation  alone  (Chitty  on  Contracts  [11th 
Am.  Ed.],  982-3  and  notes).  A  contract  to  sell  exclu- 
sively to  a  particular  person  for  a  limited  time  is  not 
invalid  (Van  Marter  v.  Babcock,  23  Barb.,  633);  nor 
a  contract  not  to  engage  in  a  special  business  for  a  cer- 
tain period  (Curtis  v.  Gokey,  68  N.  JT.,  304). 

The  law  will  not  presume  an  agreement  to  be  void,  as 
against  public  policy,  when  it  is  capable  of  a  construc- 
tion which  would  make  it  valid. 

The  order  appealed  from  is  affirmed,  with  costs. 

Ingrahah,  J.,  concurred  in  the  result;  Sedgwick, 
Ch.  J.,  not  voting. 


THEODORE  BERDELL,  et  al.,  Appellants  and 
Respondents,  v.  HARRY  ALLEN,  et  al.,  Respon- 
dents AND  Appellants. 

Oonlract  U>  sell  slock  ai  fixed  price  and  portion  of  profits  on  sale  by  vender 
^-^Agreemeni  by  vendee  to  give  third  party  interest  in  contract  and  profits 
— Agreement  by  third  party  with  fourth  by  which  fourth  parly  was  to 
pay  for  stock  a  fixed  sum  and  one  fourth  of  his  profits — Effect  of  on  ac- 
counting as  to  profits,  between  the  parties  to  the  original  contract. — Stated 
accouTtt — opening  as  to  certain  items,  effect  of  on  other  items. 

One  holding  a  oontract  for  the  sale  to  him  by  another  of  shares  of  stock, 
entered  into  an  agreement  with  a  third  party  whereby  he  agreed  to 
give  to  snch  third  person  a  half  interest  in  such  contract  and  in  all  net 
profits  arising  therefi'om,  such  third  party  to  give  his  time  and  atten- 
tion to  placing  the  shares  of  stock,  and  all  profits  arising  out  of  the 
contract  to  be  divided  in  equal  poitions  between  him  and  such  third 
party.  Held,  that  such  agreement  operated  as  an  assignment  of  one 
haif  of  the  contract  and  of  the  profits  arising  therefrom — 

Consequently,  when  the  contract  of  sale  fixed  the  price  to  be  paid  to  the 
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yendor  at  a  stated  sum  per  share  and  one  half  of  the  proceeds  received 
by  the  vendee  between  that  sum  and  the  sum  at  which  the  vendee 
should  sell  the  same  after  deducting  all  expenses  and  commissions,  and 
subsequently  such  third  party  made  an  agreement  with  a  fourth  party 
(a  stock  broker)  whereby  such  fourth  party  was  to  pay  for  the  stock  at 
a  certain  fixed  sum  per  shai*e  and  one  fourth  of  the  profits  which  he 
should  realize  on  a  sale  of  the  stock  by  him  over  and  above  such  price. 
Held^  that  the  original  vendee  on  an  accounting  between  him  and  the 
original  vendor,  is  chargeable  as  and  for  profits  on  a  sale  of  the  stock, 
with  the  difference  between  the  price  per  share  fixed  by  the  contract 
between  them  and  the  sum  received  by  such  third  paity  from  said 
fourth  party,  including  the  one  fourth  profits.  This  although  the  con- 
ti'act  between  them  provided  that  the  prafits  which  by  it  were  divisible 
were  such  as  might  accrue  to  the  vendee  therein  *'  pei'sonally.^*  Such 
one  fourth  is  neither  commission  or  expenses. 

Also  held,  that  the  original  vendee  was  not  chargeable  with  the  tlireo 
fomths  profit  retained  by  the  fouith  party,  it  being  immaterial  whether 
tlie  latter  was  a  purchaser  of  the  stock  at  a  fixed  sum  and  one  fourth  of 
the  profits,  or  whether  he  acted  as  a  broker  in  making  sales  at  a  com- 
mission of  three  fourths  of  the  profit  over  a  fixed  sum. 

Where  an  account  stated  is  opened  by  the  court,  on  the  ground  of  a  mis- 
statement as  to  certain  items  therein,  other  items  contained  in  the 
account  stated  which  were  agi'eed  on  and  allowed  at  the  time  of  tlie 
stating  thereof,  and  as  to  which  there  is  no  allegation  of  any  false  rep- 
resentations should  on  an  accounting  had  under  the  judgment  of  the 
court,  be  allowed  to  the  paity  to  whom  they  are  credited  in  the  account 
stated,  on  the  gi'ound  that  there  was  no  reiison  why  the  agreement 
allowing  them  should  not  be  sustained. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  November  8,  1886. 

Appeal  by  both  plaintiffs  and  defendants  from  the 
judgment  entered  on  the  trial  at  special  term. 

The  facts  appear  in  the  opinion. 

Stickney  &  Shepardy  attorneys,  John  JE.  Parsons  <fe 
Edward  M.  Skepard^  of  counsel  for  plaintiffs,  appel- 
lants and  respondents. 

.  Sewell,  Pierce  cfe   Sheldon,   attorneys,   and  Robert 
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Sewelly  of    counsel   for   defendants,   respondents  and 
appellants. 

By  the  Court. — ^Ingraham,  J. — ^This  action  was 
brought  to  set  aside  an  account  stated  between  the  par- 
ties, and  for  an  accounting.  The  court  below  found 
that  the  settlement  of  February  14,  1883,  was  based 
on  a  representation  made  by  defendants  as  to  the 
amount  for  which  the  stock  was  sold ;  that  such  repre- 
sentation was  false ;  and  as  a  conclusion  of  law,  the 
court  found  that  the  statement  of  the  account  between 
the  parties,  and  the  agreement  based  thereon,  should  be 
set  aside. 

This  finding  is  amply  sustained  by  the  evidence,  and 
it  is  only  necessary  on  this  point  to  say  that  we  agree 
with  the  court  below. 

The  account  being  opened,  the  main  question  arises 
under  the  final  agreement  of  March  9,  1882.  To 
properly  understand  this  agreement,  it  is  necessary  to 
state  the  relations  which  at  the  time  it  was  made,  existed 
between  the  parties  to  this  action,  and  between  the 
defendants  and  Keynolds  and  Abbott. 

Under  the  contracts  as  they  existed  prior  to  March  9, 
1882,  defendants  had  purchased  from  plaintiffs  a  cer- 
tain number  of  shares  of  the  capital  stock  of  The  Lji 
Piatt  Mining  and  Smelting  Co.,  and  had  the  right  to 
purchase  the  balance  of  the  shares  of  the  capital  stock 
of  the  said  company  belonging  to  the  plaintiJBEs,  and 
were  to  pay  therefor  a  price  fixed,  and  in  addition  to 
such  price  one  half  of  all  profits  received  by  the  defen- 
dants on  the  sale  of  the  said  shares.  There  is  no  evi- 
dence of  any  intention  to  form  a  copartnership  between 
the  parties  hereto,  and  there  is  no  agreement  that  the 
plaintiffs  should  be  liable  for  any  loss. 

After  the  execution  of  this  agreement  between  the 
parties  hereto,  the  defendants  made  an  agreement  with 
William  H.  Reynolds,  whereby  the  defendants  agreed 
to  give  to  said  Reynolds  a  one  half  interest  in  said  con- 
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tract  and  in  all  net  profits  arising  therefrom.  Keynolds 
was  to  proceed  to  England  and  give  his  time  and  atten- 
tion to  placing  the  said  shares  of  stocky  and  all  profits 
derived,  either  directly  or  indirectly,  out  of  the  contract 
were  to  be  divided  in  equal  portions  between  Reynolds 
on  the  one  part  and  the  defendants  on  the  other. ' 

It  is  clear  that  under  this  agreement  between  the 
defendants  and  Reynolds,  the  latter  became  an  assignee 
of  one  half  of  defendants'  contract.  It  was  defendants' 
interest  that  was  assigned,  not  plaintiffs',  and  Reynolds 
was  to  have  a  share  in  the  money  made  by  defen- 
dants out  of  the  agreement  with  the  plaintiffs.  By 
the  agreements  all  expenses  incurred  in  selling  the 
stock  were  to  be  paid  by  the  defendants,  so  that  before 
there  would  be  any  money  coming  to  Reynolds,  all  such 
expenses,  including  commissions,  would  have  to  be  paid. 
The  amount  that  would  be  due  to  Reynolds  therefore, 
was  neither  an  expense  nor  a  commission,  but  was  sim- 
ply a  share  of  the  profits  that  the  defendants  would 
realize  out  of  the  contract  after  deducting  the  expenses 
and  commissions ;  and  whatever  the  relation  that  existed 
between  the  defendants  and  Reynolds,  he  could  not  be 
said  to  represent,  in  any  way,  the  plaintiffs  or  to  act 
for  them.  Reynolds  went  to  London  and  subsequently 
made,  with  the  assent  of  the  defendants,  an  agreement 
with  a  London  stock  broker  named  Abbott,  whereby 
Abbott  was  to  pay  for  the  shares  of  stock  at  a  certain 
fixed  price,  and  the  profits  that  he  realized  on  the  sale  of 
the  stock  over  and  above  such  price,  were  to  be  paid,  three 
fourths  to  Abbott  and  one  fourth  to  Reynolds,  and  any 
loss  on  the  sale  of  the  stock  below  the  price  fixed  should 
be  borne  by  Reynolds  and  Abbott  in  the  same  proportion. 

On  March  9,  1882,  the  agreement  between  the  plain- 
tiffs and  defendants  was  modified.  Up  to  that  time, 
the  only  stock  that  had  been  sold  by  Reynolds  or 
Abbott  was  the  stock  that  had  been  purchased  abso- 
lutely by  the  defendants  and  in  which  the  plaintiffs  had 
no  contingent  interest.     The  plaintiffs  swear  that  at 
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that  time  they  had  no  knowledge  of  the  terms  of  the 
agreement  between  defendants  and  Reynolds,  although 
they  had  been  informed  that  Reynolds  was  acting  for 
defendants  and  was  to  receive  from  them  compensation. 

The  agreement  of  that  date  modifies  the  agreements 
theretofore  made,  as  to  the  amoimt  of  stock  to  be  called 
at  the  several  dates,  and  the  price  which  the  defendants 
were  to  pay  for  the  stock  to  be  called,  and  provides  that 
in  respect  to  twenty  thousand  shares  of  stock  which 
were  to  be  called  on  or  before  April  19,  1882,  the  price 
to  be  received  by  the  plaintiffs  should  be  five  dollars 
per  share  and  one  half  of  the  profits  received  by  defen- 
dants on  the  said  twenty  thousand  shares  between  the 
price  of  five  dollars  and  the  price  at  which  said  shares 
should  be  sold,  after  deducting  all  expenses  and  commis- 
sions, and  further  agreeing  that  in  all  subsequent  calls  of 
shares  which  might  be  made  in  pursuance  of  the  contracts, 
the  price  which  should  be  received  by  plaintiffs  should  be 
five  dollars  per  share  and  an  equal  division  of  the  profits 
which  might  accrue  to  defendants  personally,  between 
the  price  of  five  dollars  per  share  and  the  average 
price  at  which  all  the  shares  should  be  sold,  after  deduct- 
ing the  expenses  and  commissions. 

Under  this  agreement,  the  plaintiffs*  stock  was  placed 
with  a  bank  in  London,  and  w^s  delivered  to  Reynolds 
on  payment  by  him  of  five  dollars  per  share,  and  the 
amount  of  five  dollars  per  share  was  paid  to  the  bank 
for  account  of  the  plaintiffs. 

The  court  below  held  that  the  defendants  should  be 
charged,  as  the  profits  on  the  sale  of  the  stock,  the 
difference  between  the  five  dollars  per  share  paid  to 
plaintiffs  and  the  amount  received  from  Abbott,  includ- 
ing the  one  fourth  of  the  profit  on  the  sale  of  the  stock 
paid  to  Reynolds  by  Abbott  xmder  his  agreement,  and 
that  the  amounts  paid  to  Reynolds  under  his  agreement 
with  defendants  were  not  to  be  credited  to  the  defen- 
dants as  an  expense  or  commission. 

It  is  clear  that  the  amount  paid  to  Reynolds  cannot 
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be  said  to  be  an  expense  or  commission.  As  before 
stated,  Reynolds  was  not  an  agent  of  the  plaintiffs  or  in 
any  way  acting  for  them.  He  was  defendants'  associate, 
engaged  with  them  in  carrying  out  the  contract  and  to 
receive  one  half  of  the  profits  that  under  the  contract 
between  the  plaintiffs  and  defendants  would  accrue  to 
the  defendants.  What  was  paid  to  him  was  paid  as  the 
assignee  of  one  half  of  defendants'  interest  in  the  con- 
tract. It  is  claimed  however,  that  under  this  contract 
the  amount  received  by  Reynolds  was  not  profit  which 
accrued  to  the  defendants  personally,  under  the  provi- 
sions of  the  agreement  that  the  plaintiffs  shall  be  entitled 
to  an  equal  division  of  the  profits  which  may  accrue  to 
defendants  personally  between  the  price  of  five  dollars 
per  share  and  the  average  price  at  which  all  the  shares 
should  be  sold. 

The  court  found  that  the  average  price  at  which  the 
shares  were  sold  was  eight  dollars  forty-two  and  eighty- 
eight  one  hundredths  per  cent.  {^SA2-^)  per  share, 
which  made  the  profits  per  share  three  and  forty-two 
one  hundredths  dollars  ($3.42).  That  was  the  profit 
between  the  price  of  five  dollars  per  share  and  the  aver- 
age price  at  which  the  shares  were  sold.  But  did  that 
accrue  to  the  defendants  personally  ? 

The  relation  that  e±isted  between  Reynolds  and  the 
defendants  must  be  clearly  kept  in  mind  in  determining 
this  question.  He  occupied  the  position  of  the  assignee 
of  one  half  of  the  contracts  that  had  been  made,  and 
was  to  receive  one  half  of  the  defendants'  interest  in 
the  contract;  but  before  Reynolds  was  entitled  to  any- 
thing, there  must  be  a  profit  that  would  accrue  to  the 
defendants  on  the  contract.  They  must  receive  that 
profit.  It  must  accrue  to  them  before  it  could  be  paid 
to  Reynolds,  and  the  profit  that  was  to  be  divided  was 
the  difference  between  the  price  of  five  dollars  per  share 
and  the  average  price  at  which  all  the  shares  should  be 
sold-  Whether  the  profits  were  to  be  divided  between 
two  or  three  persons  did  not  change  their  character. 
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Tlie  difference  between  the  price  fixed  and  the  average 
price  at  which  the  stock  was  sold  was,  by  the  terms  of 
the  agreement,  to  be  the  profits  that  were  to  be  divided, 
and  Reynolds  was  to  have,  under  his  agreement,  one 
half  of  the  amount  made  by  defendants  out  of  the  con- 
tract! The  fact  that  the  defendants  had  agreed  to 
divide  the  profits  coming  to  them  did  not,  as  between 
the  parties  to  the  agreement  of  March  9,  make  the 
defendants'  share  any  greater  or  less,  or  make  it  any 
the  less  the  profit  that  would  accrue  to  defendants  that 
was  to  be  divided  between  the  defendants  and  Reynolds. 
Before  Reynolds  was  entitled  to  anything,  there  must 
be  profits  to  which,  under  the  agreement,  defendants 
were  entitled,  and  such  profits,  as  between  the  parties 
to  the  agreement,  would  be  profits  which  would  accrue 
to  the  defendants  personally. 

There  was  considerable  testimony  on  the  trial  as  to 
the  statements  made  and  the  negotiations  which  resulted 
in  this  contract  of  March  9.  The  defendants  requested 
the  trial  judge  to  find  that  the  terms  of  the  contract 
between  the  defendants  and  Revnolds  were  stated  to 
plaintiffs,  and  that  they  had  full  knowledge  of  the  same, 
but  this  request  the  trial  judge  refused. 

The  intention  of  the  parties  to  this  agreement  is  not 
clear,  but  I  am  of  the  opinion  that  the  court  was  right 
in  holding  that  the  share  of  Reynolds  was  not  a  charge 
for  commissions  and  expenses,  and  the  defendants  were 
properly  charged  in  the  account  with  that  sum. 

On  the  accounting  before  the  referee  under  the  inter- 
locutory judgment,  the  defendants  presented  an  account 
in  which  they  claimed  credit  for  certain  payments  made 
by  them.  It  appears  that,  on  the  accounting  between 
the  parties  on  February  14,  1883,  it  was  agreed  that 
there  was  a  charge  against  the  plaintiffs  arising  out  of 
the  difference  in  exchange  of  money  received  by  them 
of  $2,900.  This  amount  the  referee  allowed.  It  was 
also  agreed  that  among  the  items  to  be  charged  to  plain- 
tiffs was  one  for  $1,500,  H.  Allen's  London  expenses* 
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Instead  of  allowing  the  $1,500  at  that  tune  agreed  upon, 
as  the  amount  of  Allen's  expenses  to  London,  the  referee 
allowed  $391.^  It  was  also  agreed  on  February  14,  the 
time  of  the  settlement,  that  the  defendants  should  be 
allowed  $34.50  for  cables  under  date  of  November  20, 
and  that  amount  the  referee  also  refused  to  allow.  We 
think  that  these  three  sums  should  have  been  allowed 
to  defendants. 

At  the  time  of  the  settlement  of  the  account,  the 
parties  agreed  upon  the  credits  named.  The  accounting 
was  set  aside  on  the  ground  of  a  misstatement  of  the 
amount  for  which  the  stock  sold.  There  was  no  dispute 
at  the  time,  nor  is  it  now  alleged,  that  there  was  any 
false  representations  as  to  the  amount  of  expenses  to  be 
charged  to  the  plaintiffs  for  defendant  Allen's  trip  to 
Europe,  or  for  the  $34.50  for  cables,  and  I  see  no  rea- 
son why  the  agreement  that  such  amounts  should  be 
charged  against  the  plaintiffs  should  not  be  sustained. 

In  Carpenter  v.  Kent  (4  JSast.  Rep,  580),  it  is  said  by 
the  court  of  appeals:  "Where  an  account  has  been 
adjusted  by  the  parties,  if  any  mistake  is  subsequently 
discovered,  the  whole  account  need  not  be  opened,  but 
the  mistake  can  be  corrected,  and  the  rights  of  the 
parties  be  re-adjusted  as  to  such  mistake." 

The  plaintiffs  appeal  from  the  refusal  of  the  court  to 
charge  the  defendants  with  the  amount  paid  for  selling 
the  stock.  By  the  agreement  of  March  9,  plaintiffs 
were  to  receive,  in  addition  to  the  five  dollars  per  share, 
one  half  of  the  profits  after  deducting  the  expenses  and 
commissions.  Whether  there  was  a  sale  of  the  stock  to 
Abbott,  or  whether  Abbott  was  paid  a  commission  of 
three  fourths  the  amount  realized  over  the  price  fixed 
in  the  agreement  with  him  is  not  material.  In  neither 
case  would  defendants  be  chargeable  with  the  amount 
paid  to  Abbott. 

We  agree  with  the  referee  in  disallowing  the  other 
items,  for  the  reasons  stated  by  him. 

The  judgment  should  therefore  be  modified  by  de- 
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ducting  from  the  balance  fonnd  due,  the  sum  of  $1,109, 
the  difference  between  the  $1,500,  agreed  to  be  allowed 
for  defendant  Allen's  trip  to  Europe,  a>nd  the  $391 
allowed  to  him  by  the  referee,  and  the  sum  of  $34.50 
for  cables,  making  $1,143.50,  and  the  interest  on  that 
simi  from  February  14, 1883,  to  the  date  of  the  referee's 
report,  and,  as  so  modified,  the  judgment  is  affirmed 
without  costs  of  the  appeal. 


Sedgwick,  Ch.  J.,  concurred. 


NELSON  GRIFFIN,  Respondent,  v.  HENRY  C.  MI- 
NER, ET  AL.,  Appellants. 

Order  substituting  referee — Irregularity  of  in  allowing  testimony  taken  by 
former  referee  to  standi  how  waived — Procedure  under — Discretion  of 
referee — Contract  for  labor  and  materials — Failure  to  complete — Partial 
payment,  application  of—Extra  work,  when  recoverable — Counlerclaiin 
for  non-performance,  when  not  recoverable. 

An  order  appointing  a  new  referee  and  providing  that  the  testimony 
theretofore  taken  before  a  foi-mer  referee  should  be  received  before  the 
substituted  referee  as  if  taken  before  him,  is  unauthorized  as  to  the 
.  provision  concerning  the  testimony.  But  if  no  appeal  be  taken  there- 
from, and  it  is  stipulated  that  plaintiff  will  be  produced  for  further 
cross-examination,  if  desired  after  defendant  has  closed  his  case,  and 
thereupon  defendant  agrees  to  waive  all  question  as  to  the  regularity  of 
the  order,  he  thereby  accepts  its  tei*ms,  and  cannot  object  thereto ;  and 
it  thei*eupon  becomes  the  duty  of  tlie  new  referee  to  receive  the  evi- 
dence theretofore  taken,  as  evidence  in  the  action. 

Whether  or  not  the  witnesses  may  be  re-examined  is  a  question  resting  in 
the  discretion  of  the  i^eferee,  which  discretion  is  not  reviewable,  except  '*' 

in  case  of  its  abuse ;  and  a  ruling  that  such  re-examination  cannot  be 
had,  except  the  witnesses  are  called  to  testify  to  new  facts,  is  not  such 
an  abuse. 

In  case  of  a  contract  to  perform  work  and  labor  and  furnish  materials, 
money  paid  to  the  contractor  upon  the  principal  contract  goes  on  that 
alone,  and  cannot  be  set  off  or  applied  elsewhere ;  and  notwithstanding 
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the  oontract  is  not  in  all  respects  performed,  and  the  balance  unpaid  on 
the  principal  contract  is  therefore  not  recoverable,  the  contractor  may 
still  recover  the  reasonable  value  of  any  exti*a  work  perfonued  by  hira. 
Where  the  plaintiflf,  the  contractor,  may  not  recover  the  amount  unpaid 
on  the  contract,  by  reason  of  his  failure  to  complete,  the  defendant  is 
not  entitled  to  recover  his  counterclaim  for  damages  caused  by  failure 
so  to  complete,  it  not  appearing  that  the  damage  sustained  was  gi*eatei 
than  tlie  sum  to  be  paid  under  the  contract. 

Before  Sedgwick,  Ch.  J.,  and  Ingrahajm,  J. 

Decided  November  8,  1886. 

Appeal  by  the  defendants  from  a  judgment  entered 
on  report  of  a  referee,  directing  the  foreclosure  of  a 
mechanic's  lien. 

The  facts  appear  in  the  opinion. 

A.  J.  Vanderpoel  and  Thomas  F.  Oradr/y  for  appel- 
lants. 

Ahram  Klinffy  for  respondent. 

By  the  Court. — ^Ingraham,  J. — The  order  of  the 
special  term  entered  October  28, 1884,  appointing  a  new 
referee  and  providing  that  the  testimony  theretofore 
taken  in  the  action  before  a  former  referee,  should  be 
received  before  the  substituted  referee,  as  if  taken  be- 
fore him,  was  unauthorized  so  far  as  it  provided  that 
such  evidence  taken  before  the  former  referee  should 
be  received  before  the  substituted  referee. 

No  appeal,  however,  was  taken  from  that  order,  but 
it  appears  that  on  meeting  before  the  substituted  referee, 
it  was  stipulated  and  agreed  by  the  counsel  for  the  re- 
spective parties,  that  the  plaintiff's  attorney  would  pro- 
duce the  plaintiff  in  the  action  for  further  cross-exami- 
nation, if  desired  by  the  defendant  after  the  defendant 
had  closed  his  case,  and  thereupon  the  defendant  agreed 
to  waive  all  question  as  to  the  regularity  of  the  order 
of  refeience. 
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By  failing  to  appeal  from  the  order  of  October  28, 
and  by  this  stipulation,  the  defendant  accepted  the 
terms  of  the  order,  and  it  is  too  late  for  him  now  to 
object  thereto. 

It  thereupon  became  the  duty  of  the  referee  under 
the  order  and  stipulation  to  receive  the  evidence  taken 
before  the  former  referee,  as  evidence  in  the  action. 
The  evidence  of  the  witnesses  for  the  defendant  hav- 
ing thus  been  taken,  whether  or  not  the  referee  should 
permit  such  witnesses  to  be  re-examined  was  a  question 
resting  in  his  discretion,  and  except  in  the  case  of  the 
abuse  of  such  discretion,  presents  no  question  for  review. 
The  referee  expressly  held  that  if  the  witnesses  offered 
to  be  produced  by  the  defendants,  were  called  to  testify 
to  new  facts  they  could  be  sworn,  but  no  such  claim  was 
made.  Counsel  for  the  defendants  insisted  on  his  right 
to  give  his  evidence  before  the  referee.  The  evidence 
of  the  witnesses  being  already  before  the  referee, 
whether  or  not  they  should  be  allowed  to  testify  again 
was,  as^  before  stated,  Avithin  his  discretion,  and  liis  rul- 
ings cannot  be  reviewed. 

The  referee  found  that  on  June  15,  1883,  a  contract 
was  made  between  the  parties  hereto,  whereby  the  plain- 
tiff  agreed  to  perform  certain  work  and  labor  and  fur^ 
nish  certain  materials  for  the  defendants,  for  the  sum  of 
$1,984;  that  the  defendants  paid  to  the  plaintiff  on 
account  of  such  contract,  the  sum  of  $1,000 ;  that  the 
plaintiff  failed  to  complete  his  contract ;  and  that  the 
plaintiff  therefore  was  not  entitled  to  recover  for  the 
balance  due  on  the  obligation  of  such  contract. 

The  referee  further  found  that  subsequent  to  the 
making  of  the  aforesaid  contract,  the  plaintiff  in  con- 
sideration of  the  sum  of  $120,  which  the  defendants 
promised  and  agreed  to  pay,  agreed  to  perform  work 
and  labor  and  furnish  materials,  in  painting  the  front  of 
the  building  known  as  the  Peoples'  Theatre,  and  the 
plaintiff  duly  performed  the  said  contract. 

The  referee  further  found  that  the  plaintiff,  at  the 
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request  of  the  defendants,  performed  certain  work  and 
labor  in  addition  to  the  contracts  above  specified,  and 
that  said  extra  work,  labor  and  materials  are  reasonably 
worth  the  sum  of  ^1,633.64  ;  and  that  plaintiff  is  enti- 
tled to  recover  from  the  defendants  the  price  of  $120, 
and  the  value  of  the  extra  work  and  materials  furnished, 
$1,633.64,  less  the  sum  of  $198.06,  and  orders  judg- 
ment therefor. 

We  have  examined  the  voluminous  testimony  in  the 
case  with  care,  and  are  of  the  opinion  that  there  is  evi- 
dence to  sustain  the  findings  of  the  referee. 

The  defendant  Miner  was  present  on  the  premises 
during  the  performance  of  the  contract,  and  the  plaintiff 
swears  that  when  the  work  was  about  two  thirds  through, 
defendant  Miner  paid  him  $1,000,  on  account  of  this 
contract. 

It  was  held  in  Woodward  v.  Fuller  (80  JV.  Y.  315), 
that  the  money  paid  to  the  contractor  upon  the  princi- 
pal contract  goes  upon  that  alone,  and  cannot  be  set  off 
or  applied  elsewhere,  and  that  notwithstanding  the  fact 
that  the  contract  itself  was  not  in  all  respects  performed, 
the  plaintiff  may  recover  the  reasonable  value  of  any 
extra  work  performed  by  him. 

There  is  also  evidence  to  sustain  the  finding  of  the 
referee  that  the  work  claimed  as  extra  work  was  not 
included  in  the  original  contract,, and  that  such  extra 
work  was  reasonably  worth  the  sum  allowed  by  the 
referee  therefor. 

We  also  agree  with  the  referee  in  his  13th  finding, 
that  there  was  not  sufficient  evidence  to  justify  a  find- 
ing as  to  the  damage  sustained  by  reason  of  the  breach 
of  the  contract  alleged. 

It  not  appearing,  therefore,  that  the  damage  sus- 
tained was  greater  than  the  sum  to  be  paid  under  the 
original  contract  the  defendant  is  not  entitled  to  recover 
upon  his  counterclaim,  under  the  authority  of  Wood- 
ward V.  Fuller  {8upra)y  where  it  is  said :  "  If  the  plain- 
tiff may  recover  lor  what  he  did  under  the  contract. 
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then  those  damages,  as  they  are  less  than  the  amount 
that  must  in  such  case  be  allowed  to  him,  will  apply 
there.  If  he  may  not  recover  thereon  for  the  lack  of 
full  performance,  then  the  defendant  may  not  have 
those  damages  of  him  at  all." 

On  the  whole  case  we  are  of  the  opinion  that  the 
judgment  appealed  from  does  substantial  justice,  and 
that  no  error  requires  that  it  should  be  reversed. 

Judgment  should  therefore  be  affirmed  with  costs. 


Sedgwick,  Ch.  J.,  concurred. 


WILLIAM  L.  FLAGG,   Respondent,  v.   HENRY  P. 

COOPER,  Appellant. 

Judgment  standing  as  security  final  judgment  uHtkin  §  1240  Code — Execu- 
tion to  issue  only  as  reguUxted  by  order  permitting  it  to  stand — Execution 
issued  in  conformity  with  terms  of  order  is  regular, 

A  judgment  having  been  entered  by  default,  the  default  was,  on  defen- 
dant's motion,  opened  and  the  defendant  allowed  to  come  in  and  defend, 
on  the  condition,  among  others,  **  that  the  judgment  stand  as  security, 
but  no  execution  to  issue  thereon,  until  the  determination  of  the 
action." 

Held,  that  the  judgment  entered  by  default  was  a  final  judgment  under 
§  12-10  of  the  Code  of  Civil  Procedure,  upon  which  an  execution  could 
regularly  issue,  the  order  opening  the  default  merely  regulating  its 
actual  issue. 

The  defendant  availed  himself  of  the  privilege  given  by  the  order  open- 
ing default  and  interposed  an  answer,  the  issues  arising  on  wliieh  were 
tried,  and  the  trial  resulted  in  a  decision  against  him,  and  a  judgment 
was  entered  thereon  against  him  for  a  greater  amount  than  that  of  the 
judgment  by  default. 

Held,  that  the  second  judgment  did  not  have  the  effect  of  vacating  the 
first  one ;  and  that  the  period  during  which  by  said  order  no  execution 
was  to  issue  on  the  first  judgment  having  expired,  execution  could 
regularly  be  issued  thereon  without  further  order  of  the  court 
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Before  Sedgwick,  Ch.  J.,  and  Ingbaham,  J. 

Decided  November  8,  1886. 

Appeal  from  order  denying  defendant's  motion  to  set 
aside  an  execution. 

On  June  29,  1883,  judgment  was  entered  against  de- 
fendant by  default  for  $3,412.78,  which  was  docketed 
July  3,  1883.  On  defendant's  motion  the  default  was 
opened  and  he  was  allowed  to  come  in  and  serve  his 
answer  and  defend,  on  the  condition  among  others,  that 
the  judgment  stand  as  security,  but  no  execution  to 
issue  thereon  until  after  the  determination  of  this  action. 
Defendant  came  in  and  served  an  answer.  The  issues 
raised  by  the  answer  were  referred  to  a  referee  to  hear 
and  determine,  who  reported  in  favor  of  plaintiff.  Judg- 
ment was  entered  on  the  referee's  report  on  May  26, 
1886,  in  favor  of  plaintiff  against  defendant,  for 
$4,458.29.  Execution  against  defendant's  property 
was  issued  on  this  judgment  of  May  26,  1886,  to  the 
sheriff  of  the  county  of  New  York,  who  on  June  1, 
1886,  returned  the  same  unsatisfied.  On  June  8,  1886, 
an  execution  against  the  property  of  the  defendant  was 
issued  on  the  judgment  of  June  29,  1883,  to  the  said 
sheriff.  Under  this  last  execution  the  sheriff  advertised 
for  sale  all  the  right,  title  and  interest  which  the  defen- 
dant had  on  July  3,  1883,  or  at  any  time  thereafter  had 
had,  or  then  had  of,  in  and  to  a  certain  lease  of  certain 
premises  in  Ihe  city  of  New  York  made  to  him,  dated 
April  26,  1879,  for  a  term  of  ten  years  from  May  1, 
1879.  The  defendant  had  (it  was  claimed)  on  October 
20,  1883,  sold  and  assigned  his  interest  and  title  in  and 
to  said  lease. 

Defendant  moved  to  set  aside  and  vacate  the  judg- 
ment of  Jime  29,  1883,  and  the  notice  of  sale. 

The  motion  was  denied,  and  from  the  order  entered 
on  such  denial  an  appeal  was  taken. 
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ITiomas  H.  Robinsony  attorney,  and  Frank  F.  Van 
iDerveeVy  of  counsel  for  appellant,  on  the  point  decided, 
argued: — ^I.  No  execution  can  issue  on  the  judgment  of 
July  23,  1883,  which  was  opened  July  24,  1883.  Exe- 
cution can  only  issue  upon  the  subsequent  final  judg- 
ment of  May  26,  1886.  After  such  judgment  had  been 
opened,  it  was  available  only  as  a  lien  on  defendant's 
real  estate.  No  execution  can  issue  on  a  former  judg- 
ment which  has  been  opened  to  the  defendant,  and  which 
is  therefore  no  longer  a  final  judgment.  Executions 
can  only  issue  on  final  judgments  (§§  1200,  1240,  1241, 
Code  Civ.  Proc.  and  notes  thereto  in  Bliss,  Throops  and 
Parson's  Pockt.  [1885]  Code),  The  judgment  must  be 
one  which,  as  it  stands,  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action  {Code  of  Pro.y  §  245) ; 
and  it  is  only  actual  final  judgments  that  may  be  en- 
forced by  execution  [lb.  §  286  ;  4  Wait's  Pr.  2).  The 
words  of  section  1240,  Code  of  Civil  Procedure,  are : 
"  In  either  of  the  following  cases  a  final  judgrr^ent  may 
be  enforced  by  execution."  A  judgment  which  is  so 
opened  and  permitted  to  stand  as  a  security  merely,  is 
in  no  sense  a  judgment ;  it  is  a  mere  security  or  lien  on 
real  estate,  nor  can  any  final  process  or  execution  issue 
thereon  (Mott  v.  Union  Bank,  8  Bosw.  591 ;  S.  C.  af- 
firmed, 38  N.  r.  18 ;  Holmes  v.  Busch,  35  Hun,  537 ; 
3  Wait's  Pr.  669). 

II.  As  under  sections  1240^  1241,  any  other  process 
or  "  direction"  for  the  enforcement  of  a  judgment  for 
tlie  payment  of  money,  except  an  execution,  is  illegal 
(People  V.  Riley,  25  J3wn,  587),  so  any  execution  upon 
an  opened  or  suspended  judgment,  which  has  been  re- 
solved into  a  mere  collateral  security,  or  upon  any  other 
than  an  absolutely  final  judgment,  for  at  least  the  time 
being,  is  equally  illegal. 

in.  There  cannot  be  two  parallel  final  judgments, 
and  for  different  amounts,  on  which  to  issue  two  par- 
allel executions  in  one  and  the  same  action.  That  were 
to  allow  the  plaintiff  to  duplicate  his  judgments,  execu- 
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tions,  process  and  other  proceedings  in  the  cause.  There 
was  no  application  to,  nor  authority  from,  the  court  to 
enable  the  plaintiff  to  do  what  he  attempted  to  do  in 
this  case.  The  procedure  is  wholly  his  own.  Nor  was 
it  possible  for  the  court,  even,  to  authorize  the  second 
execution,  as  such,  because  the  judgment  on  which  it 
purported  to  have  been  issued  was  no  longer  a  final 
judgment,  on  which  alone  can  executions  issue.  The 
Code  has  made  no  provision  whereby  the  court  or  the 
attorney  can  issue  execution  on  what  was  once  a  final 
judgment,  but  is  such  no  longer.  Nothing  in  any  of  the 
cases  warrants,  in  one  and  the  same  action,  double  judg- 
ments or  double  executions  thereon,  or  countenances 
the  anomalous  procedure  of  the  plaintiff  herein.  To 
obtain  the  benefit  of  collateral  security  there  are  other 
and  more  obvious  means.  No  one  would  presume  to 
issue  execution  on  a  mortgage,  lis  pendens  or  other  lien 
on  real  estate,  leases  or  real  interests. 

Points  were  also  submitted  as  to  whether  the  judg- 
ment of  June  29, 1883,  was  a  lien  on  the  lease  or  on  any 
interest  of  the  defendant  therein. 


W.  L.  Flagg,  respondent  in  propria  persona,  on  the 
point  decided,  argued : — Judgment  for  plaintiff  allowed 
to  stand  as  security  to  present  defence  on  the  merits, 
although  followed  bj  judgment  for  plaintiff  on  the  mer- 
its,  remains  of  record  unimpaired,  until  the  judgment 
entered  upon  the  verdict  is  in  some  legal  form  removed 
from  the  record  (Hall  v.  Templeton,  4  Week.  Dig.  120  ; 
Negley  v.  Counting  R.  Co.,  2  How.  Pr.,  N.  S.,  237,  and 
cases  cited).  The  court  has  power,  if  it  sees  that  plain- 
tiff's security  demands  it,  to  require  the  judgment  and 
execution  to  go  as  security  (Wilson  v.  White,  7  Cow. 
477).  Where  a  judgment  has  been  sued  upon  and  a 
second  judgment  obtained,  execution  may  issue  upon 
both  judgments  {Freeman  on  Execution,  §  19,  pp.  22 
and  23,  and  cases  cited).     The  court's  order  iiiat  the 
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judgment  of  June  29,  1883,  should  stand  as  security 
carries  with  it  the  right  to  enforce  it. 

Points  were  also  submitted  as  to  the  judgment  of 
June  29,  1883,  being  a  lien  on  the  lease  and  on  defend- 
ant's interest  therein. 

Per  Curiam. — ^The  judgment  entered  by  default  and 
docketed  July  3,  1883,  was  a  final  judgment  within  the 
provisions  of  section  1240  of  the  Code,  and  an  execution 
on  such  judgment  was  regular. 

The  defendant  applied  to  the  court  for  leave  to  defend 
the  action  and  that  application  was  granted,  but  the 
judgment  as  entered  was  not  vacated,  and  as  a  condition 
for  the  favor  granted,  it  was  provided  "  that  the  judg- 
ment stand  as  security,  but  no  execution  to  issue  thereon 
until  after  the  determination  of  the  action.'* 

The  defendant  having  accepted  the  favor  granted,  was 
bound  by  the  conditions  imposed,  and  on  the  determina- 
tion against  him  of  the  defense  interposed  under  the 
provisions  of  the  order,  the  conditions  upon  which  the 
leave  was  granted  became  binding  on  him. 

Tlie  subsequent  judgment  entered  did  not  have  the 
effect  of»  vacating  the  original  judgment.  That  stood 
under  the  terms  of  the  order,  and  the  period  during 
which  no  execution  was  to  issue  having  expired,  we  can 
see  no  reason  why  the  judgment  originally  entered 
should  not  be  enforced  in  the  way  pro\dded  by  law. 

It  is  not  necessary  to  determine  whether  the  judg- 
ment is  a  lien  upon  the  property  advertised  for  sale.  If 
the  judgment  is  not  a  lien  upon  such  property,  no  in- 
terest therein  will  pass  under  the  sale,  and  the  judg- 
ment and  execution  being  regular,  the  plaintiff  had  the 
right  to  enforce  the  judgment  against  all  the  property 
upon  which  it  is  a  Uen. 

The  defendant  having  accepted  the  leave  to  defend 
granted  by  the  order,  it  is  too  late  for  him  to  insist  that 
the  terms  upon  which  such  leave  was  granted  were 
irregular 
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We  think  the  order  appealed  from  should  be  afi&rmed, 
with  $10  costs  and  disbursements. 


AMERICAN    EXCHANGE    NATIONAL    BANK    v. 
GEORGE  S.  SEDGWICK,  et  al. 

Exchange  of  worthless  checks  ttnth  intent  to  defraud  bank. — Fraud,  what 
sufficient  to  raise  presumption  of  in  such  case. 

Where  it  appears  that  the  defendants  exchanged  checks  between  them- 
selves, and  that  the  check  drawn  by  one  of  them  came  into  the  hands 
of  plaintiff  bank  just  in  time  to  create  an  apparent  balance  to  meet  the 
check  drawn  thereon  by  the  other,  payable  to  the  party  whose  check 
was  so  deposited;  that  the  check  di*awn  on  plaintiff  bank  was  paid 
by  it;  that  the  check  deposited  with  it  was  dishonored  for  lack  of 
funds ;  and  that  each  of  the  defendants  knew  that  at  the  time  the  checks 
were  drawn  neither  one  of  them  had  the  money  in  bank  with  which  to 
meet  his  check, 

Held,  sufficient  to  call  for  a  submission  to  the  jury  of  the  question  whether 
or  not  the  defendants  or  either  of  them  intended  to  defraud  plaintiff; 
this  though  one  of  the  defendants  testified  that  he  gave  his  check  as  an 
accommodation  to  the  other,  and  without  any  fi-audulent  intent. 

Before  Sedgwick,  Ch.  J.,  Tkuax  and  0' Gorman,  J  J. 

Decided  November  11,  1886. 

■ 

Motion  on  the  part  of  the  defendants  for  judgment 
on  a  verdict.  The  court  below  ordered  the  plaintiff's 
exceptions  to  be  heard  in  the  first  instance  at  general 
term. 

The  axjtion  was  brought  for  money  alleged  to  have 
been  wrongfully  obtained  from  the  plaintiff  by  the 
defendants  by  means  of  a  fraudulent  trick  or  device,  and 
imder  an  alleged  agreement  which  amounted  to  a  con- 
spiracy to  defraud  the  plaintiff  of  his  money  by  means 
of  an  exchange  of  checks. 


I 
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Further  facts  appear  in  the  opinion. 

L.  B.  Bunnell,  for  plaintiff: — ^I.  If  Howland  knew 
that  Sedgwick  intended  to  attempt  to  collect  the  check 
he  had  given  to  him,  and  that  Sedgwick's  check  was 
good  for  nothing,  it  was  a  fraud  on  his  part  to  deposit 
it,  and  thus  create  a  fictitious  credit  which  would 
directly  tend  to  deceive  the  b&nk.  The  issue  thus 
raised  presented  a  question  of  intent  which  should  have 
been  submitted  to  the  jury. 

II.  The  ground  upon  which  the  court  directed  a  ver- 
dict for  the  defendants  was,  that  there  was  no  proof 
that  Sedgwick's  check  was  not  good  at  the  time  he  gave 
it.  This  ground  was  not  good  for  (1)  it  was  dated 
ahead  and  the  presumption  is,  therefore  that  it  was  no4 
good,  and  (2)  Sedgwick  admits  in  his  answer  that  it  was 
not  good. 

ni.  It  is  not  jiecessary  to  prove  that  there  was  a  ver- 
bal or  written  agreement  that  two  persons  set  about 
dehberately  to  swindle  another,  when  the  course  they 
pursued  tended  all  that  way.  In  the  absence  of  a  satisfac- 
tory explanation,  a  person  is  presmned  to  intend  just 
the  results  which  flow  naturally  and  inevitably  from  the 
course  he  pursues.  The  conduct  of  these  two  persons 
was  such  as  to  imply  fraudulent  intent.  So  far  as 
Sedgwick  is  concerned  there  cannot  be  the  slightest 
doubt,  and  the  course  pursued  by  Howland  tended 
directly  to  facilitate  Sedgwick's  intent  to  fleece  the 
bank.  Sedgwick  wished  to  be  accommodated,  and  his 
dating  his  check  ahead,  advised  Howland  that  he  had 
no  money,  and  good  faith  and  honest  intention  on  his 
part,  required  hun  to  know  that  Sedgwick's  check  was 
good  before  he  put  the  bank  in  a  position  to  be  robbed. 
He  had  no  reason  to  expect  that  Sedgwick  intended  to 
make  his  check  good  before  the  9th.  Fraud  consists  as 
much  in  suppressing  the  truth  as  in  stating  what  is  not 
true. 

IV.  Howland  was  not  in  the  position  of  a  depositor, 
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who  deposits  a  check  taken  in  the  course  of  business. 
He  knew  that  his  check  was  on  its  way  to  his  bank  with 
nothing  but  Sedgwick's  check  to  meet  it,  and  it  was  a 
fraud  on  his  part,  to  have  that  check  passed  to  his 
credit  as  cash  until  he  knew  that  it  was  good/  and  thus 
expose  the  bank  to  a  swindler  s  design. 


Samuel  H.  Lymariy  attorney,  and  William  H,  Stan- 
ley,  of  counsel,  for  defendants: — ^I.  No  evidence  was 
given  of  the  alleged  agreement,  nor  of  any  conspiracy 
to  defraud  nor  of  any  fraud.  Fraud  must  be  proved 
and  will  not  be  inferred  from  facts  which  are  consistent 
with  good  faith  (Morris  v.  Talcott,  96  N.  T,,  100 ;  Henry 
V.  Henry,  8  Barb.,  592 ;  Ward  v.  Center,  3  Johns,  281 ; 
Jackson  v.  King,  4  Cow.,  207 ;  Nichols  v.  Pinner,  18  iV". 
r;,  295;  23  76.,  264;  Wright  v.  Brown,  67  76.,  9; 
People's  Bank  t?.  Bogard,  81  76.,  108). 

"  A  condition  of  known  insolvency  on  the  part  of  an 
intending  purchaser  of  property,  accompanied  with  an 
intention  to  acquire  the  property  of  his  vendor  without 
paying  for  it,  constitutes  such  a  fraud  as  wiU  make  the 
vendee  liable  to  arrest  in  an  action  for  the  debt ;  but 
the  intention  not  to  pay  can  no  more  be  inferred  from 
the  mere  fact  of  insolvency,  than  the  fact  of  insolvency 
can  be  inferred  from  the  existence  of  an  intention  not 
to  pay.  In  either  case  it  is  essential  that  the  necessary 
iacts  be.made  out  by  competent  evidence"  (Morris  v. 
Talcott,  supra). 

n.  The  defendant  Sedgwick  kept  no  account  with 
and  made  no  representations  of  any  kind  to  the  plain- 
tiff, and  owed  to  the  plaintiff  no  duty  or  obligation 
whatever.  There  is  no  e^ddence  that  he  had  any 
knowledge  that  his  check  would  be  deposited  with  the 
plaintiff,  nor  that  Rowland  had  an  account  with  the 
plaintiff. 

in.  The  plaintiff  passed  the  check  of  Sedgwick, 
which  Howland  had  deposited  with  it,  to  the  credit  of 
Howland.    It  was  optional  with  plaintiff  to  credit  How- 
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land  with  this  amount  on  the  strength  of  Sedgwick's 
uncertified  check. 

It  is  evident  from  the  testimony  of  the  plaintiffs 
themselves  that  the  course  pursued  in  respect  to  this 
check  was  unusual,  and  it  can  not  he  presumed  that 
Rowland  and  Sedgwick  would  have  predicated  their  acts 
upon  and  "concocted"  a  scheme  which,  to  have  any 
chance  of  success,  must  have  assumed  that  their  checks 
would  be  treated  in  an  unusual  way. 

The  plaintiff  elected  to  pay  Rowland's  check  for 
$350  before  the  $400  check  of  Sedgwick  had  been  pre- 
sented to  the  Trust  Company  for  payment.  It  was 
entirely  optional  with  plaintiff  whether  or  not  it  would 
pay  that  $350  check  before  the  $400  check  had  been 
collected.  But  having  concluded  to  do  so  the  transac- 
tion was  at  its  risk  and  was  in  effect  a  mere  loan  to 
Rowland  of  that  amount  in  anticipation  that  Sedgwick's 
check  would  be  paid.  But  this  action  is  not  on  that 
check,  nor  on  contract,  and  plaintiff  cannot  in  this 
action  recover  on  that  loan  or  check,  but  is  limited  by 
the  allegations  of  its  complaint  to  a  recovery  on  an 
action  for  fraud  and  conspiracy. 

Truax,  J. — The  defendants  admit  in  their  pleadings 
that  at  the  time  the  checks  were  drawn  neither  one  of 
them  had  the  money  in  bank  with  which  to  meet  his 
check.  The  defendant,  Rowland,  in  his  testimony  said 
that  he  knew  his  check  was  not  good  when  he  drew  it,  and 
also  that  he  knew  that  Sedgwick  desired  to  raise  money, 
and  that  he,  Rowland,  gave  Sedgwick  his  check,  because 
Sedgwick  wanted  to  borrow  money ;  and  for  that  reason 
he  must  have  known  that  Sedgwick  at  that  time  did  not 
have  the  money  in  bank  with  which  to  meet  his  check. 

It  is  true  Rowland  says  that  his  check  was  given  for 
Sedgwick's  accommodation,  and  that  he  believed  that 
Sedgwick's  check  would  be  good ;  but  the  whole  trans- 
action is  of  such  a  nature  that  it  should  have  been  left 
to  the  jury  to  determine  whether  there  was,  as  a  matter 
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of  fact,  an  intention  on  the  part  of  the  defendants,  or 
either  of  them,  to  defraud  the  plaintiff. 

The  court  below  seems  to  have  ordered  a  verdict  for 
the  defendants  upon  the  ground  that  it  did  not  appear 
from  the  evidence  but  that  Sedgwick's  check  was  good 
when  it  was  given;  but,  as  before  stated,  Sedgwick 
admitted  that  his  check  was  not  good  and,  therefore,  it 
was  unnecessary  to  prove  that  fact. 

Plaintiff's  exceptions  are  sustained,  and  the  verdict  is 
set  aside,  and  a  new  trial  is  ordered,  with  costs  to  plain- 
tiff to  abide  the  event. 

O'GoRMAN,  J.  (Concurring.) — ^The  question  here  is 
whether  evidence  was  given  at  the  trial  sufficient  to 
sustain  a  verdict  that  the  defendants  had  conspired  to 
cheat  the  plaintiff.  If  there  were  such  evidence  the 
case  should  have  gone  to  the  jury. 

In  Morris  v.  Talcott  (96  N.  JT.,  104),  the  authority 
on  which  defendants  mainly  rely,  it  is  held  that  a  con- 
dition of  known  insolvency  on  the  part  of  the  intending 
purchaser  of  property,  accompanied  with  the  intention 
to  acquire  property  of  his  vendor  without  paying  for  it, 
constitutes  fraud;  but  this  intention  can  no  more  be 
inferred  from  the  mere  fact  of  insolvency,  than  that 
f jict  can  be  inferred  from  the  existence  of  an  intention 
not  to  pay. 

In  the  case  at  bar,  neither  of  the  defendants  had  any 
reason  to  believe  that  either  of  the  checks  exchanged 
between  them  was  good  when  made,  although  defend- 
ant Howland  testifies  that  he  believed  that  the  check 
made  by  Sedgwick  was  good  when  made,  and  that  he, 
Howland,  was  not  party  to  any  trick  or  device  in  the 
transaction,  and  had  no  intention  to  have  Sedgwick 
wrongfully  obtain  money  from  the  plaintiff. 

On  the  other  hand,  there  were  circumstances  and 
coincidents  in  the  case,  which  indicated  the  existence  of 
fraudulent  intent  on  the  part  of  both  the  defendants. 
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and  tended  to  shake  confidence  in  the  truth  of  How- 
land's  testimony. 

The  fact  that,  at  the  time  the  check  was  drawn  by 
Howland  dated  June  7,  for  $350,  on  the  plaintiff  bank, 
he  had  only  an  actual  balance  of  $7  to  meet  the  check, 
and  that  Sedgwick's  worthless  check  for  $400,  payable 
to  the  order  of  Howland,  came  into  the  hands  of  the 
plaintiff  bank  on  the  morning  of  June  9,  just  in  time  to 
create  an  apparent  balance  to  the  credit  of  Howland 
sufficient  to  meet  the  $400  check  payable  to  Sedgwick, 
which  was  then  paid,  is  one  of  these  coincidents,  the 
explanation  of  which  by  Howland  would  be  a  proper 
subject  for  the  consideration  of  a  jury. 

If  they  saw  good  reason  to  discredit  the  testimony  of 
Howland,  and  it  ceased  to  have  any  important  effect  in 
the  case,  then  there  was  enough  of  evidence  to  support 
the  inevitable  inference  that  the  whole  transaction  was 
tainted  with  a  fraudulent  intent,  in  which  both  defend- 
ants shared. 

On  the  whole,  I  am  disposed  to  agree  with  Judge 
Truax  that  there  should  be  a  new  trial. 


Sedgwick,  Ch.  J.,  not  voting. 


JOHN  W.  LOVELL  COMPANY,  Appellant,  v.  HEN- 
RY C.  HOUGHTON,  et  al.,  Respondents. 

LUenay  publicaUon ;  charges  and  sMemmUa  eoneeming ;  aciians  in  re- 
sped  of,  when  in  nature  of  actions  for  slander  of  title, — Malice  necessary 
to  support  same — Evidence  insufficient  to  show  malice — Copyright  and 
infringement,  no  power  to  pass  on — Evidence ;  admission  of  justified  by 
previous  conduct  of  trial ;  error  not  affecting  result. 

Defendants  senV  out  a  circular  in  which  tfaej  charged  that  the  publication 
by  the  plaintiff  of  certain  books  infringed  a  copyright  which  the  defen- 
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dants  claimed  still  existed  in  later  editions  of  Hyperion  and  Outre -Mer, 
i*e-issned  by  Longfellow  after  their  first  publication.  They  also  adver- 
tised editions  of  those  two  works  which  they  were  about  to  publish,  as 
follows:  ** They  contain  all  the  changes  and  revisions  made  by  Mr. 
I^ongfellow  in  later  years,  and  are  the  only  anthonzed  cheap  editions  in 
the  market. ^^  Plaintiff  having  published  what  it  termed  reprints  of 
early  editions  of  said  works,  printed  respectively  in  1835  and  1839, 
brought  this  action  to  recover  the  damages  which  it  alleged  it  had  sus« 
tained  by  reason  of  said  circular  and  adveitisement  of  defendants. 

Hdd^  that  the  action  was  iu  the  nature  of  an  action  for  slander  of  title, 
and  was  to  be  determined  by  the  rules  that  are  to  be  applied  in  such  an 
action ;  and  therefore  that  to  sustain  the  action  actual  malice  in  issuing 
the  circular  and  publishing  the  advertisement  must  be  shown. 

The  plaintiff's  publications  of  tlie  works  in  question  were  not  exact  re- 
prints of  the  editions  of  1839  and  1835,  but  that  of  Hyperion  contained 
183  vai'iations  of  the  edition  of  1839,  and  that  of  Outre-Mer  contained 
24  variations  of  the  edition  of  1835,  all  of  which  variations  were  in 
defendants^  editions  of  those  works  published  respectively  in  1865  and 
1869,  which  editions  were  published  under  agi-eements  with  Mr.  Long- 
fellow and  in  which  he  claimed  a  copyright. 

Held,  (1)  that  it  could  not  be  assumed  from  this  that  defendants  could  not 
have  believed  that  plaintiff's  publications  were  infringements ;  (2)  that 
assuming  that  defendants'  claim  to  a  copyright  rested  on  the  variations 
and  that  there  could  be  no  copyright  therein,  yet  as  the  question  as  to 
whether  they  could  bo  copyiighted  was  a  question  of  law,  and  as  the 
statements  contained  in  the  circular  issued  and  adveitisement  published 
by  defendants  were  made  in  a  claim  of  right  in  themselves,  and  were 
so  made  in  mistake  as  to  the  law,  they  were  not  (nothing  else  appear- 
ing) malicious,  and  could  not  be  found  by  a  jury  to  be  malicious. 

This  court  has  no  power  to  pass  on  what  is  copyright  and  what  is  an  in- 
fringement of  it. 

Plaintiff  having  undertaken  to  prove  by  a  witness  called  by  it  that  their 
edition  of  Outre-Mer  was  a  reprint  of  the  original  edition,  without  pro- 
ducing that  edition,  precluded  it  from  objecting  to  the  same  class  of  evi- 
dence without  the  production  of  t^lie  book,  subsequently  offered  by  de- 
fendants. 

The  admission  of  the  certificate  as  to  the  filing  of  the  title  of  the  book 
Hyperion,  although  eiToneous,  held  not  to  be  cause  for  reveraal,  as  it  did 
not  bear  on  the  question  as  to  whether  plaintiff  had  given  any  testimony 
tending  to  show  malice,  for  the  want  of  which  testimony  the  judgment 
was  affirmed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  J  J. 

Decided  December  17,  1886. 
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Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint entered  upon  direction  of  the  judge  at  trial  term. 

A  statement  of  the  case  is  contained  in  the  opinion. 

Soger  Fostery  attorney,  and  of  counsel  for  appellant, 
cited : — 

I.  As  to  the  jurisdiction  of  the  court,  Judiciary  Act 
of  1875;  18  Statutes  at  Large,  470;  1  Supplement  CT. 
S.  R.  S.,  173 ;  United  States  v.  Jones,  109  U.  S.  513 ; 
U.  S.  R.  S.  §  629,  as  construed  in  Dudley  v.  Mayhew, 
3  JV;  r.  9  ;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  lb.  119; 
King  V.  Cornell,  106  U,  S.  395 ;  Hyde  v.  Ruble,  104  Ih. 
407  ;  Snow  v.  Judson,  38  Barb.  210 ;  Albright  v.  Teas, 
106  U.  S.  613  ;  Kartell  v.  Tilghman,  99  lb.  547 ;  Pat- 
terson V.  Kentucky,  97  lb.  501. 

II.  As  to  the  right  of  the  plaintiff  to  sue,  he  cited 
Metropolitan  Omnibus  Co.  v.  Hawkins,  4i  H.  &  N.  146 ; 
Shoe  &  Leather  Bank  v.  Thompson,  18  Abb.  Pr.  413. 

III.  As  to  this  not  being  an  action  of  slander  of  title, 
he  cited  on  the  point  that  the  publications  complained 
of  attacked  the  quality,  not  the  title,  of  the  plaintiff's 
books  and  were  also  libelous  per  «6,  Hart  v.  Wall,  2 
C.  P.  D.  146  ;  Worthington  v.  Houghton,  109  Mass. 
481 ;  Steketee  v.  Kimm,  48  Mich.  322 ;  Whittemore  v. 
Weiss,  33  76.  348 ;  Russell  v.  Webster,  23  W.  R.  59  ; 
Tabart  v.  Tipper,  1  Campbelly  350. 

IV.  As  to  the  changes  from  the  first  edition  copied 
by  the  plaintiff  not  being  the  subject  of  copyright,  he 
cited  Copinger  on  Copyright  {2d  ed.,  p.  102) ;  Drone 
on  Copyright,  147,  212 ;  3*  Scotch  Session  Cases,  2d 
SerieSy  383 ;  Black  v.  Murray  &  Son,  9  lb.  {Sd  Series). 
341 ;  Dicks  v.  Brooks,  L.  i?.,  15  Ch.  JD.  22,  36  ;  Scrib- 
ner  v.  Stoddard,  19  Am.  Law  Reg.  433. 

V.  As  to  there  being  sufficient  evidence  of  malice  to 
entitle  the  plaintiff  to  go  to  the  jury,  he  cited  Halsev 
V.  Brotherhood,  19  Ch.  D.  386,  389,  390 ;  Carpenter  v. 
Bailey,  53  N.  JS.  590 ;  Samuels  t.  Evening  Mail  Asso.,  9 
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JBufif  288,  dissenting  opinion  of  Davis,  J.,  adopted  by 
the  court  of  appeals,  75  iV.  Y.  604 ;  Gott  v.  Pulsifer, 
122  Ma88.  235 ;  Garrett  v.  Gilbert,  6  Gh^ay  [JJfa«s.],  94, 
95 ;  .Hart  v.  Wall,  Z.  JR.,  2  C.  P.  D.  146 ;  Odger  on 
Libel  and  Slander,  p.  276.  "It  is  some  evidence  of 
malice  that  plaintiff  and  defendants  are  rivals  in  trade, 
or  that  they  competed  together."  The  parties  here  are 
in  competition  as  to  their  publications.  Defendants  not 
bringing  suit  for  injunction  shows  malice.  That  they 
might  have  brought  said  suit  appears  by  Roberts  v.  Mey- 
ers, U.  S.  C.  C,  Mass.  23  Law  Hep.  396 ;  Chambers  v. 
Smith,  5  Fisher,  12. 

As  to  Hovey  v.  Rubber  Tip  Pencil  Co.  and  the  other 
cases  affecting  patent  rights,  counsel  argued  that  they 
are  widely  different  from  the  case  at  bar.  Hovey's  case 
was  decided  at  special  term,  the  judge  taking  the  place 
of  the  jury.  With  his  inferences  of  fact  the  court  of 
appeals  could  not  interfere,  as  there  was  some  evidence 
in  support  of  them.  Here,  the  court  usurped  the  func- 
tions of  the  jury,  whose  province  it  was  to  draw  these 
inferences  from  the  testimony.  In  Hovey's  case  it  was 
proved  that  the  defendant  acted  under  the  advice  of 
counsel  (See  the  case  on  appeal  at  the  Bar  Association). 
That  was  not  done  here.  Moreover,  there  is  a  wide  dif- 
ference between  a  charge  of  the  infringement  of  letters 
patent  issued  by  the  government,  and  a  charge  of  the 
infringement  of  a  copyright  claimed  to  have  been  ob- 
tained. Letters  patent  are  issued  only  after  an  exami- 
nation by  public  officers  into  the  facts  and  law  affecting 
the  exclusive  rights  thereby  granted.  A  patent  is  prima 
fade  evidence  of  all  facts  essential  to  sustain  it.  A 
patentee  is  therefore  justified  in  relying  upon  its  valid- 
ity. A  copyright,  however,  does  not  consist  in  a  docu- 
ment issued  by  the  government ;  but  is  a  mere  incor- 
poreal right,  which  can  be  established  only  by  proof  of 
a  strict  compliance  with  all  the  statutory  prerequisites 
(Wheaton  v.  Peters,  8  Peters,  591 ;  Morrill  v.  Tice,  104 
U.  S.  557  y   Chase  v.  Sanborn,  6  Official  Gazette,  932). 
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All  presumptions  are  against  the  validity  of  a  copyright 
(Wheaton  v.  Peters,  8  Peters,  591).  That  very  slight 
proof  is  sufficient  to  show  malice  in  a  charge  of  breach 
of  copyright  is  shown  by  the  case  of  the  Hartley  Sisr 
ters  (2  C.  P.  Z).  146).  Here  there  was  an  entire  failure 
to  prove  copyright  in  the  later  edition  of  Hyperion^  for 
there  was  no  proof  of  the  date  of  its  publication.  Such 
proof  is  indispensable  to  proof  of  copyright  (Chase  v. 
Sanborn,  6  Official  Gazette,  932). 

VI.  The  certificate  of  the  Librarian  of  Congress  was 
improperly  admitted  in  evidence  (Morrill  v.  Tice,  104 
17.  S.  557 ;  Board  of  Water  Commissioners  v.  Lansing, 
45  JSr,  T.  19 ;  Parr  v.  Village  of  Greenbush,  72  lb.  463). 
Secondary  proof  of  the  plaintiff's  publication  of  revi- 
vsions  in  Outre-Mer  should  not  have  been  allowed  with- 
out the  production  of  the  original  books. 

Allen  W.  Evarts^  attorney,  and  he  and  Joseph  H. 
Choate^  of  counsel  for  respondents,  argued: — ^I.  The 
plaintiff  failed  to  make  out  any  malice  on  the  part 
of  the  defendants,  or  any  purpose  on  their  part  of  in- 
juring the  plaintiff  in  causing  the  publications  and 
making  the  statements  complained  of,  and  cannot,  there- 
fore, maintain  this  action,  and  the  direction  of  a  verdict 
for  the  defendants  was  correct  and  must  be  sustained 
(Wren  v.  Weild,  Eng.  L.  i?.,  4  Q,  B.  730 ;  Hovey  t?. 
Rubber  Tip  Co.,  57  N.  T.  119  ;  Celluloid  Mfg..  Co.  v. 
Goodyear  Co.,  13  Blatchford^  375 ;  Halsey  v.  Brother- 
hood, 19  Ch.  D.  386 ;  affirming  s.  c.  below,  15  Ih,  514; 
Decker  v,  Gaylock,  35  Hun^  584 ;  Dodge  v.  Colby,  37 
Ih,  515). 

n.  Objection  was  made  to  the  introduction  of  the 
certificate  of  the  Librarian  of  Congress  as  to  the  1869 
copyright,  and  to  the  compilation  made  by  Mr.  Whittier 
of  the  differences  in  the  editions  of  Outre-Mer.  The 
certificate  was  properly  admitted  under  the  provision  of 
the  Code  §  944.  The  compilation  was  but  a  condensa- 
tion of  what  the  witness  was  competent  to  testify  to  at 
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length,  and  is  a  familiar  mode  of  introducing  evidence 
in  such  cases.  But  whether  the  introduction  of  this 
evidence  was  right  or  wrong  is  of  no  consequence  here, 
because  the  plaintiff  was  bound  to  make  out  a  malicious 
intent  and  has  faOed  to  do  so. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  learned 
judge  below  was  of  opinion  that  this  action  was  to  be 
determined  by  the  rules  that  are  applied  in  actions  for 
slander  of  title,  and  cited  Hovey  v.  The  Rubber  Tip 
Pencil  Co.  (57  N.  T.  125).  He  further  said  that  the 
matter  complained  of  was  at  least  a  pri\dleged  commu- 
nication, and  that  the  complaint  must  be  dismissed,  be- 
cause the  plaintiff  had  not  proved  maUce  in  fact.  A 
supposed  slander  of  title  is  one  kind  of  privileged  com- 
munication. Its  subject  matter  is,  as  in  the  present 
case,  a  claim  of  right,  in  the  nature  of  property,  antago- 
nistic to  a  right  claimed  by  the  plaintiff. 

The  learned  counsel  for  plaintiff  claims  that  the  cir- 
culars sent  out  by  defendants  charge  "  that  the  publi- 
cation by  the  plaintiff  of  the  books  in  question  infringed 
a  copyright  which  the  defendants  claim  still  existed  in 
later  editions  of  Hyperion  and  Outre-Mer,  revised  by 
Longfellow  after  their  first  publication." 

The  testimony  disclosed  that  the  defendants  had  made 
agreements  with  Mr.  Longfellow  under  which  they  pub- 
lished the  books ;  that  Mr.  Longfellow  claimed  that  he 
had  copyright  in  the  books ;  and  that  on  J3yj9er  ion  when 
published  in  1869  by  defendants,  there  was  a  claim  of 
copyright ;  Outre-Mer  was  published  in  1865.  The 
plaintiff  claimed  the  right  to  publish  its  editions  of  the 
books,  because  as  it  claimed,  they  were  reprints  of  the 
early  editions  of  the  books,  printed  in  1835  and  1839, 
the  copyright  in  which  had  expired  with  the  forty-two 
years  thereafter.  The  plaintiff  knew,  before  it  pub- 
lished^ the  nature  of  defendants'  claim  as  to  Hyperion^ 
for  in  order  to  ascertain  what  was  the  edition  of  1839, 
it  compared  a  copy  of   defendants'    edition  of  1869, 
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which  claimed  a  copyright,  with  a  copy  of  the  edition 
of  1839,  that  was  in  the  library  at  Cambridge.  The 
comparison  was  imperfect,  and  the  plaintiff  published 
in  its  edition  183  variations  of  the  early  edition.  These 
variations  were  in  defendants'  edition  of  1869.  The 
plaintiff  seems  to  have  been  mistaken  in  the  assertion 
of  its  circular  of  April  13,  1882,  that  "  We  obtained  a 
copy  of  the  1835  edition  of  OutrerMer  and  a  copy  of 
the  1839  edition  of  Hyperion  and  ours  are  exact  re- 
prints of  these  two  editions." 

In  Like  v.  McKinstry  (4  Keyes,  409),  the  court  de- 
clared :  "  It  is  however  not  enough  that  the  words 
spoken  were  injurious  and  were  untrue.  It  must  also 
be  shoAvn  that  they  were  malicious.  It  is  entirely  clear 
that  if  a  person  have  or  believe  that  he  has  a  claim  to 
property  offered  for  sale  to  third  persons,  and  in  order 
to  prevent  their  purchasing,  he  in  good  faith  discloses 
his  claim  according  to  its  true  import,  no  action  will  lie 
against  him.  ...  It  must  therefore  appear  that  he 
acted  with  malice  in  asserting  that  he  had  title."  In  the 
same  case  in  the  supreme  court  (41  Barb.  190),  Judge 
Miller  had  held  that  the  plaintiff  must  show  that  the 
words  were  false  and  that  they  were  uttered  maliciously. 

In  Kendall  v.  Stone  (2  Sand.  284),  the  court  said, 
"  The  plaintiff  assumes  the  burthen  of  proving  not  only 
special  loss  but  actual  malice." 

In  Gerard  v.  Dickenson  (2  Co.  H.  309),  it  was  resolved 
that  a  defendant  was  not  liable  for  saying  that  she  had 
an  interest  in  a  manor  in  fact  the  property  of  the  plain- 
tiff. "  For  if  an  action  should  lie  when  the  defendant  her- 
self claims  an  interest,  how  can  any  make  any  claim  or 
any  title  to  any  land,  or  bring  any  suit,  or  seek  advice  and 
counsel,  but  he  should  be  subject  to  an  action?  which 
would  be  inconvenient."  But  it  was  also  resolved  that 
an  action  did  lie,  if  the  plaintiff  alleged  and  proved  that 
the  defendant  knew  that  the  interest  she  claimed  de- 
pended upon  a  deed,  which  she  knew  to  be  forged.  In 
such  a  case  malice  would  be  proved. 
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And  so  in  the  present  case,  if  the  plaintiff  had  given 
evidence  to  show  that  the  claim  made  by  defendants  was 
groundless  and  known  by  them  to  be  groundless,  there 
would  be  room  to  assert  that  the  evidence  tended  to 
show  malice.  More  than  the  mere  falsity  of  the  claim 
would  appear.  The  jury  might  find  that  the  defendants 
had  intended  to  stop  the  sales  of  plaintiff's  books  by 
means  of  falsehood. 

The  plaintiff's  case  assumes  that  it  is  impossible  that 
the  publications  of  the  original  editions  of  Hyperion 
and  Outre-Mer  should  be  an  infringement  of  the  copy- 
right of  books  of  the  same  names  published  after  the 
expiration  of  forty-two  years,  and  that  the  defendants 
could  not  have  believed  that  such  publications  were  in- 
fringements. In  fact  however,  speaking  now  only  of 
Hyperion^  the  plaintiff  did  not  publish  only  the  original 
edition.  Their  publication  contained  the  183  variations 
referred  to.  These  had  been  made  by  Mr.  Longfellow. 
They  were  part  of  the  ground  of  his  claim  of  copy- 
right. The  defendants'  claim  as  to  copyright  relied 
upon  these  variations.  The  counsel  for  plaintiff  argues 
that  therfe  can  be  no  copyright  in  such  variations,  inas- 
much as  is  asserted  they  do  not  affect  the  substance  of 
the  original  work.  I  refrain  from  passing  upon  this  po- 
sition, to  avoid  incidentally  passing  upon  what  is  copy- 
right and  what  is  an  infringement  of  it,  when  the  court 
has  no  power  to  pass  upon  such  matters  directly.  I 
prefer  to  say  that  the  issue  at  this  point  turns  upon  a 
matter  of  law,  and  that  a  mistake  as  to  the  law,  when 
made  by  one  in  a  claim  of  right  in  himself,  and  appear- 
ing to  be  only  a  mistake,  is  not  malicious,  and  could  not 
be  found  by  a  jury  to  be  malicious. 

In  Mildmay's  case  (1  Co.  421),  it  was  held  that  in 
slander  of  title  for  declaring  that  a  third  person  had  a 
lease  of  1000  years  of  the  plaintiff's  land,  when  the 
lease  was  void  at  law,  it  is  no  defence  that  such  a  lease 
was  actually  made.  The  note^to  the  case  observes  that 
the  words  were  spoken  by  a  person  not  interested  in  the 
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property,  and  the  case  itself  gives  as  the  reason  of  the 
decision,  that  the  defendant  had  taken  upon  himself  the 
knowledge  of  the  law,  meddling  with  a  matter  that  did 
not  concern  him. 

There  was  no  testimony  tending  to  show  that  any 
part  of  the  defendants'  claim  in  respect  of  Hyperion 
was  not  made  honestly,  or  that  the  defendants  knew  or 
believed  that  the  claim  was  without  validity. 

As  to  Outre-Mer,  the  defendants  proved  that  the  edi- 
tion published  by  plaintiff  contained  twenty-four  varia- 
tions from  the  original  edition,  and  which  were  in 
defendants'  edition.  The  witness  who  spoke  to  this  was 
allowed  to  put  in  evidence  a  written  list  of  these  varia- 
tions, without  producing  the  books  that  had  been  com- 
pared. The  counsel  for  plaintiff  objected  to  the  list  as 
secondary  evidence,  maintaining  that  the  books  should 
first  be  placed  in  evidence.  The  objection  does  not  ap- 
pear to  be  valid.  The  plaintiff  had  previously  imder- 
taken  to  prove,  by  a  witness  called  by  it,  that  its  edition 
was  a  reprint  of  the  original  edition  without  producing 
that  edition.  This  justified  evidence  from  the  defend- 
ants on  the  subject,  without  their  production  of  the 
books.  The  alleged  libel  as  to  Outre-Mer  was  in  part 
an  advertisement  by  defendants  that  their  edition  was 
the  only  revised  copyright  edition.  What  has  been  said 
of  defendants'  claim  as  to  Hyperion  applies  to  their 
claim  of  copyright  in  Outre-Mer.  The  plaintiff  gave 
no  testimony  tending  to  show  that  the  defendants  were 
malicious  in  making  their  claim. 

The  defendants  also  advertised  of  editions  of  Hype- 
rion and  Outre-Mer  J  which  they  were  about  to  publish 
as  follows  :  "  They  contain  all  the  changes  and  revis- 
ions made  by  Mr.  Longfellow  in  later  years,  and  are  the 
only  authorized  cheap  editions  in  the  market."  The 
plaintiff  claims  that  the  latter  statement  was  false,  as  to 
the  republication  by  plaintiff  of  the  original  edition. 
Still  bearing  in  mind  that  the  plaintiff  published  in  its 
edition  changes  and  revisions  that  had  appeared  in  the 
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editions  of  defendants,  published  by  Mr.  Longfellow's 
authority,  there  was  no  proof  that  the  claun  of  defend- 
ants as  to  sole  authority  was  malicious. 

In  my  opinion  the  admission  of  the  certificate,  as  to 
the  deposit  of  the  title  of  the  book  Hyperion^  by  the 
Librarian  of  Congress,  was  erroneous.  That  does  not 
call  for  a  reversal,  as  the  admission  does  not  affect  the 
question  here  discussed,  of  whether  the  plaintiff  had 
given  any  testimony  tending  to  show  malice.  Because 
it  did  not,  the  judgment  appealed  from  should  be 
affirmed  with  costs. 


Truax  and  0' Gorman,  J  J.,  concurred. 


WnJJAM  H.  ZIEGLER  v.  JAMES  A.  FLACK,  et  al. 

Assessment  for  improvements ,  when  void  for  non-publication  of  ordinance 
— Validating  acts — Effect  upon  leases  made  on  sales  under  void  assess- 
ments. 

The  corporate  authorities  of  the  city  of  New  York  having  wholly  failed 
to  appoint  newspapers  in  which  corporation  ordinances  should  be  pub- 
lished as  required  by  §  20  of  the  Chaiter  of  1870,  an  assessment  for  an 
improvement  authorized  by  an  ordinance  passed  while  such  chaiter  was 
in  force  is  void. 

Assuming  that  the  legislature  can  validate  such  assessment,  it  can  only 
validate  it  from  the  time  of  the  passage  of  the  validating  act ;  there- 
fore if,  after  the  passage  of  a  validating  act,  a  sale  is  made  for  the 
amount  of  such  assessment  and  for  the  interest  thereon  for  a  period 
prior  to  the  validating  act,  such  sale  is  invalid,  and  a  lease  given  pur- 
suant to  it  void. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  JJ. 

Decided  December  17,  1886. 

Exceptions  ordered  to  be  heard  at  general  tierm. 
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Action  in  ejectment  to  get  possession  of  three  lots  of 
land  situated  on  the  Southeast  comer  of  Madison  Ave- 
nue and  Fifty-seventh  street  in  the  city  of  New  York. 

On  June  30,  1871,  an  assessment  on  the  said  lots  for 
paving  Fifty-seventh  street  was  confirmed.  That  as- 
sessment was  not  paid.  On  October  14,  1875,  the  said 
lots  were  sold  at  public  auction  for  the  lowest  term  of 
years  at  which  any  person  or  persons  offered  to  take  the 
same  in  consideration  of  advancing  the  said  assessment, 
together  with  interest  thereon  from  the  time  of  its  con- 
fiiTOation  to  the  time  of  sale,  together  with  the  charges 
of  the  sale.  On  June  15,  1883,  a  tax  or  assessment 
lease  from  the  corporation  of  the  city  of  New  York  was 
given  to  the  purchaser  at  said  sale. 

On  the  trial  the  court  directed  a  verdict  for  the  plain- 
tiff, and  ordered  the  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term. 

John  Townshendy  attorney,  and  of  counsel  for  plain- 
tiff,  argued  :-That  the  ordinance  authorizing  the  work 
for  which  the  assessment  was  laid  was  not  duly  adver- 
tised was  an  irregularity  only.  The  legislature  might 
have  authorized  an  assessment  without  any  publication 
of  the  ordinance  ;  the  legislature  has  therefore  the  power 
to  validate  retrospectively  an  assessment  made  without 
any  publication  (2  Desty  on  Taxation,  617  ;  Cooley  on 
Taxation,  229  ;  Tifft  v.  City  of  Buffalo,  82  N.  Y.  210 ; 
People  V.  MacDonald,  69  lb.  368 ;  People  v.  Mitchell, 
35  lb.  551 ;  Browne  v.  Mayor,  63  lb.  239  ;  Lennon  v. 
Mayor,  55  lb.  361 ;  Astor  v.  Mayor,  62  lb.  580). 
(a)  The  assessment  was  confirmed  June  30,  1871,  and 
the  legislature,  by  Laws  1872,  ch.  580,  §  7,  amended  by 
Laws  1874,  ch.  313,  validated  such  assessment  and  the 
sale  was  October,  1875. 

J.  F.  Nefoille,  attorney,  and  Porter  <fe  Kilverty  of 
counsel  for  defendants  : — Cited  as  to  the  effect  of  the 
failure  to  appoint  corporation  newspapers,  the  case  of 
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Burmeister,  76  iV^.  Y.  174 ;  We&tfall  v.  Preston,  49  lb. 
353  ;  Brevoort  v.  Brooklyn,  89  lb,  133  ;  Merritt  v.  Port 
Chester,  71  lb.  312 ;  Potters  Dwarris  Statutes,  225  ; 
note  Clarke  v.  Crane,  5  Mich.  154  ;  Torry  t?.  Milbury,  21 
Pick.  67  ;  Dillon  on  Municipal  Corp.,  1  ed.,  §  643,  and 
numerous  cases  cited. 

As  to  the  effect  of  the  failure  to  publish  corporation 
ordinances,  cited  Matter  of  Douglass,  46  N.  T.  42  ;  Mat- 
tar  of  Smith,  52  lb.  527 ;  Matter  of  Astor,  53  lb.  617 ; 
Lennon  v.  Mayor  &c.,  55  lb.  361 ;  Matter  of  Philips,  60 
lb.  16  ;  Matter  of  Anderson,  60  lb.  457 ;  Matter  of 
Burke,  62  lb.  224 ;  Matter  of  Levy,  63  lb.  637. 

As  to  effect  of  subsequent  acts  claimed  to  be  heal- 
ing acts,  they  cited  "An  Act  in  relation  to  frauds 
in  assessments  for  local  improvements  in  the  city  of 
New  York,"  April  17,  1858 ;  Act  of  1870,  ch.  383, 
§  27  ;  Act  of  1872,  May  7,  ch.  580,  §  7  ;  Chapters  312, 
313,  Lp,ws  1874;  Consolidation  Act,  §§  809,  897,  898, 
899  ;  Blackwell  on  Tax  Title,  3d  ed.,  pp.  447,  448  ;  Tax 
Laios  by  Lawrence,  p.  179,  §  6 ;  Cooley  on  Taxation^ 
324 ;  Sharp  v.  Speir,  4  Hill,  76  ;  Doughty  v.  Hope,  3 
Davis,  599 ;  1  i^.  JT.  79 ;  5  /&.  366  ;  2  /6.  66 ;  43  76. 
117  ;  47  lb.  457  ;  49  lb.  349  ;  51  lb.  610  ;  48  lb.  487 ; 
69  lb.  75 ;  Manhattan  Kailway  case.  Daily  Register, 
May  15,  1886. 

As  to  the  effect  of  a  tax  deed  or  lease  as  distin- 
guished from  other  deeds  or  grants,  Blackwell  on  Tax 
Titles,  %  3,  p.  363  ;  Hilton  v.  Bender,  69  N.  Y.  75 ; 
Lawrence  Tax  Laws,  161.  In  defending  our  property 
against  an  action  that  seeks  to  divest  us,  for  a  thousand 
years,  of  its  possession  and  use,  we  are  protected  by  the 
constitution  in  every  defense  (Lennon  v.  Mayor,  55 
N.  Y.  366). 

By  the  Court. — Truax,  J. — The  evidence  shows 
that  the  corporate  authorities  wholly  neglected  and 
failed  to  appoint  newspapers  in  which  corporation  ordi- 
nances shoidd  be  published  as  required  by  section  20  of 
the  charter  of  1870. 
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For  this  reason  the  original  aBsessment  was  invalid 
(In  re  Douglass,  46  JV.  JT.  42  ;  Lennon  v.  Mayor,  55  lb. 
364).  And  the  only  question  is,  was  the  invalidity  of 
the  assessment  cured  by  section  7  of  chapter  580  of  the 
Laws  of  1872,  as  amended  by  chapter  313  of  the  Laws 
of  1874  (See  also  §§  897,  899,  chap.  410,  Laws  1882). 

It  has  never  been  determined  in  this  state  whether 
the  legislature  can  render  vaUd,  assessments  which 
were  void  when  made.  But  it  was  determined  in  the 
Lennon  case  that  if  the  assessment  in  question  has  not 
been  made  valid,  the  defendants  may  resist  its  collection 
or  may  dispute  the  title  of  any  purchaser  who  may  claim 
by  virtue  of  a  sale  had  under  it. 

It  was  also  determined  in  that  case  that  even  if  the 
legislature  could  render  valid  such  an  assessment,  it 
could  only  render  it  valid  from  the  time  of  the  passage 
of  the  validating  act,  for  it  must  be  upheld,  if  at  all, 
as  an  exercise  of  the  power  of  taxation. 

In  this  case,  there  was  no  valid  assessment  and  no 
authority  to  sell  the  property,  or  any  interest  therein, 
until  after  the  passage  of  the  Act  of  1872,  which  was 
on  the  seventh  day  of  May  in  that  year.  But  the  sale 
was  made  in  consideration  of  the  assessment  and  the 
interest  thereon  from  the  time  of  the  confirmation  of 
the  said  assessment  to  the  time  of  the  sale.  Now  if  the 
assessment  was  valid  only  from  the  day  the  Act  of  1872 
was  passed,  then  the  interest  should  have  been  only 
from  that  day  and  not  from  the  day  when  the  assess- 
ment was  confirmed. 

The  sale  then  was  made  for  more  than  was  justly 
due,  and  for  that  reason  it  is  not  a  valid  sale  {jBlack- 
welVs  Tax  Titles^  p.  159  et  seq). 

The  defendants'  exceptions  should  be  sustained,  and  a 
new  trial  ordered  with  costs  to  the  defendants  to  abide 
the  result. 

Sedgwick,  Ch.  J.,  and  O'Gormai^,  J.,  concurred. 
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EFFIE  ELLSLER,  Appellant,  v.  JOSEPH  BROOKS, 

ET  al.,  Respondents. 

Damages  for  breach  of  contract — opinions  of  witnesses  as  tOt  and  profits 
derived  from  prior  contract^  inadmissible  on  question  qfr—Costumes, 
fact  of  purchase  of,  does  not  prove  damages — Nominal  damages,  effect 
of  right  to,  on  dismissal  of  complaint. 

The  opinions  of  witnesses  as  to  the  damages  resulting  from  a  paiticular 
transaction  are  not  evidence,  although  the  witnesses  may  have  knowl- 
edge of  the  subject  matter ;  nor  are  die  opinions  of  experts  as  to  what 
the  plaintiff  could  have  made  if  allowed  to  fulfil  the  contract,  such 
opinions  being  unsuppoited  by  any  facts. 

Evidence  as  to  the  receipts  by  plaintiff  under  an  agreement  made  witli  a 
third  party  four  or  five  years  prior  to  the  one  with  the  defendants  which 
required  the  rendition  by  her  of  services  similar  to  those  to  be  ren- 
dered under  the  contract  with  defendants,  is  inadmissible  on  the  ques- 
tion of  damaofes  for  the  breach  of  her  conti*act  with  defendants. 

The  fact  that  plaintiff  purchased  certain  costumes  to  be  used  by  her  in 
the  business  to  be  carried  on  under  the  contract  between  her  and  the 
defendants,  it  not  appearing  from  the  ag^*eement  that  she  was  under 
any  obligation  to  make  the  purchase,  or  that  she  suffered  any  loss  from 
such  purchase-— is  not  an  element  of  damages. 

That  the  plaintiff  is  entitled  to  nominal  damages  is  not  cause  for  revers- 
iug  a  judgment  dismissing  the  complaint. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  J  J. 

Decided  December  17,  1886. 

Appeal  from  judgment  entered  on  the  report  of  a 
referee,  dismissing  the  complaint  on  merits. 

The  action  was  brought  by  the  plaintiff  to  recover 
damages  claimed  to  have  been  sustained  by  her  by  rea- 
son of  an  alleged  breach  by  the  defendants  of  a  con- 
tract, by  the  terms  of  which  they  agreed  to  employ  the 
plaintifE  as  an  actress  for  the  period  of  three  years  from 
September,  1883. 

Under  the  agreement  the  plaintiff  was  to  receive  in 
place  of  a  fixed  salary,  one  half  of  the  general  profits 
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of  the  business,  in  addition  to  her  hotel  and  travelling 
expenses,  and  the  salary  and  hotel  and  travelling  ex- 
penses of  a  maid.  The  evidence  showed  that  after 
making  the  agreement  the  plaintiff  and  the  defendants, 
in  compliance  with  the  agreement,  presented  certain 
plays  at  different  places  in  this  country  at  a  loss  ;  that 
after  a  few  weeks  the  defendants  refused  to  proceed 
further  under  the  agreement. 

It  appeared  in  the  evidence  that  Bartley  Campbell 
had  an  engagement  in  1877  with  plaintiff,  by  which  she 
was  to  sustain  leading  characters  and  he  was  to  receive 
fifty  per  cent,  of  the  profits,  under  which  engagement 
they  played  in  Cleveland,  and  one  week  in  Detroit  ^nd 
two  weeks  in  Philadelphia,  which  ended  the  season. 

Marshall  P.  Stafford,  attorney  and  of  counsel  for 
appellant,  on  the  questions  considered  in  the  opinion, 
argued : — T.  Plaintiff's  evidence  established  that  she 
sustained  damages  by  the  breach  of  the  contract, 
(a)  The  mere  breach  of  the  contract  entitled  the  plain- 
tiff to  damages  in  some  amount,  in  addition  to  any  spe- 
cial or  exact  damage  susceptible  of  proof  in  precise 
figures  (Wakeman  v.  Wheeler  &  W.  Co.  33  -466.  Z.  J. 
166).  The  fact  that  no  profits  were  made  in  the  busi- 
ness up  to  the  time  of  the  breach  is  immaterial  (Gifford 
t?.  Waters,  67  N.  Y.  83). 

n.  The  referee  erred  in  excluding  evidence  offered 
to  prove  damages.  Three  Avitnesses  who  had  been  en- 
gaged in  theatrical  business  for  many  years  and  were 
familiar  with  its  profits  and  hazards,  stated  that  they 
could  estimate  the  value  of  the  plaintiff's  interest  in  the 
contract.  When  asked  to  make  such  estimate  and  state 
such  value,  their  evidence  was  objected  to  and  excluded 
as  guess  work,  to  which  ruling  plaintiff  excepted.  This 
was  error  (White  v.  Miller,  71  iV.  Y.  118;  Taylor  t?. 
Bradley,  39  76.  144).  The  plaintiff  herself  was  not 
incompetent  to  express  her  opinion  of  the  value  of  the 
contract  because  of  being  a  party  to  the  suit  (Nourry  t?. 
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Ijord,  3  -466.  Ct.  392  ;  Dickinson  v.  Fitchburg,  13  Ghrayj 
555).  The  prospective  value  of  a  contract  like  the  one 
now  under  consideration  is  a  matter  for  expert  testi- 
mony. In  such  a  case  it  is  allowable  for  experts  to  give 
opinions  as  to  value  (Brill  v.  Flagler,  23  Wend.  354  ; 
Teerpenning  v.  Corn  Ex.  Ins.  Co.  43  N.  T.  282).  In 
effect  and  purpose,  the  contract  was  one  to  secure  to 
defendants  the  professional  services  of  plaintiff.  The 
value  of  such  services  is  peculiarly  a  matter  for  expert 
evidence,  and  in  giving  such  evidence  it  is  entirely  com- 
petent for  experts  to  express  an  opinion  as  to  value 
(Clark  V.  Baird,  9  N.  Y.  183  ;  Reynolds  v,  Robinson,  64 
Ih.  594).  ^ 

The  witnesses  whose  evidence  was  excluded  were 
competent  experts.  They  were  not  asked  as  to  the 
amount  of  damage  sustained,  but  as  to  the  value  of 
such  a  contract.  Their  evidence  on  this  point  was  com- 
petent, and  its  exclusion  was  error.  It  is  only  by  evi- 
dence of  this  kind  that  it  is  possible  to  furnish  any  facts 
from  which  the  damage  caused  by  a  breach  of  such  a 
contract  can  be  estimated  or  approximated.  Such  a  case 
forms  an  exception  to  the  general  rule  as  to  the  admis- 
sibility of  a  witness's  opinion  of  value  and  renders  such 
evidence  competent  (Teerpenning  v.  Corn  Ex.  Ins.  Co., 
43  N.  r.  281 ;  Taylor  v.  Bradley,  39  lb.  144  ;  Scatter- 
good  V.  Wood,  79  Ih.  265). 

Howe  &  Hummely  attorneys  and  of  counsel  for  re- 
spondents v — On  the  question  of  the  admissibility  in 
evidence  of  opinions  of  experts  as  to  what  might  have 
been  the  earnings  of  a  star  actress,  cited  Hamilton  v. 
McPherson,  28  N.  Y.  72;  Cassidy  tj,  LeFebre,45  76. 
562  ;  Medbury  v.  N.  Y.  &  E.  R.  R.  Co.,  26  Barh.  564  ; 
Freeman  v.  Clute,  3  Ih.  424  ;  Homer  v.  Wood,  16  Ih. 
386  ;  Skinner  v.  Tinker,  34  Ih.  3:33  ;  Sanders  v.  Fisher, 
5  Lans.  236  ;  Washburn  v.  Hubbard,  6  76. 11 ;  Ferry  v. 
N.  Y.,  8  Bob.  504 ;  Academy  of  Music  v.  Hackett,  2 
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mit.  217 ;  Greene  v.  Waggner,  2  lb.  297 ;   Cook  v. 
Soule,  56  JV.  Y.  420. 

On  the  question  as  to  reversing  a  judgment  of  dis- 
missal of  the  complaint  on  the  ground  that  plaintiff  was 
at  all  events  entitled  to  nominal  damages,  they  cited 
Stevens  v.  Wider,  32  N.  Y.  351 ;  Cady  v.  Fairchild,  18 
Johns.  129. 

By  the  Coubt. — Tbuax,  J. — ^There  can  be  no  ques- 
tion as  to  the  right  of  the  plaintiff  to  recover  some 
damages  for  the  breach  of  the  agreement.  Loss  in  a 
legal  sense  may  be  sustained  though  performance  would 
have  been  a  positive  injury  to  plaintiff  (Chamberlain  v. 
Parker,  45  iV.  Y.  569). 

The  only  difficulty  in  the  case  is  as  to  the  amount  of 
the  damages.  Under  the  agreement  entered  into  be- 
tween the  plaintiff  and  the  defendants,  the  plaintiff  was 
to  receive  in  lieu  of  a  stated  salary,  a  sum  equal  to  one 
half  the  profits  of  the  undertaking,  after  deducting  all 
the  expenses. 

The  measure  of  damages  for  dissolving  a  partnership 
before  the  time  fixed  in  the  articles  of  co-partnership  is 
the  prospective  profits  (Bagley  v.  Smith,  10  iV".  Y.  489). 
The  usual  way  of  showing  these  prospective  profits  is 
by  showing  what  profits  have  already  actually  been 
made  in  the  undertaking. 

In  this  case  there  was  no  evidence  of  any  past  profits. 
The  plaintiff  attempted  to  show  her  loss  by  producing 
witnesses  who  were  theatrical  managers,  and  by  asking 
them  generally,  from  their  experience  as  theatrical  man- 
agers and  from  their  knowledge  of  the  business,  what 
they  would  say  would  be  a  fair  valuation  of  the  plain- 
tiff's half  interest  in  the  contract  entered  into  between 
the  plaintiff  and  the  defendants.  This  evidence  was 
incompetent ;  the  opinions  of  witnesses  as  to  the  dam- 
ages resulting  from  a  particular  transaction  are  not  evi- 
dence although  the  witnesses  may  have  knowledge  of 
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the  subject  matter  (Teerpenning  v.  Corn  Exchange  Ins. 
Co.  43  JSr.  r.  279). 

This  was  not  a  question  that  called  for  the  opinion  of 
experts.  The  loss  sustained  by  the  plaintiff  was  to  be 
ascertained  as  a  fact.  The  opinions  of  experts  as  to 
what  plaintiff  would  have  made  if  she  had  been  allowed 
to  fulfill  her  contract,  unsupported  by  any  facts  are  im- 
material and  irrelevant  (Wakeman  v.  Wheeler  &  Wilson 
Manf'g  Co.,  .101  N.  T.  206). 

Neither  was  it  error  to  exclude  the  evidence  of  one 
of  the  witnesses  as  to  what  the  receipts  by  the  plaintiff 
from  her  half  interest  in  an  agreement  entered  into  with 
one  Bartley  Campbell,  some  four  or  five  years  prior  to 
the  making  of  this  agreement,  had  been.  This  is  not 
evidence  from  which  the  profits  under  this  contract 
could  be  fairly  estimated.  Gifford  v.  Waters  (67  iV^.  JT. 
80),  is  not  like  this  case.  The  plaintiff  in  that  case  was 
to  receive  a  certain  portion  of  the  profits  of  the  busi- 
ness as  salary.  It  was  also  agreed  that  he  should  receive 
on  account  of  his  'salary,  thirty-five  dollars  per  week. 
All  he  recovered  on  the  trial  was  this  thirty-five  dollars 
per  week.  There  was  no  proof  of  profits.  The  court 
of  appeals  held  that  as  the  damages  could  not  be  based 
upon  proof  of  profits,  and  as  the  contract  fixed  the  min- 
imum estimate  of  the  value  of  plaintiff's  services,  this 
furnished  a  criterion  from  which  plaintiff's  damages  could 
fairly  be  estimated.  In  the  case  at  bar  no  such  means 
of  judging  plaintiff's  loss  are  furnished. 

Plaintiff'  proved  that  she  purchased  certain  costumes 
to  be  used  by  her  in  the  business  mentioned  in  the  agree- 
ment between  the  parties  hereto.  It  does  not  appear 
from  that  agreement  that  she  was  under  any  obligation 
to  make  such  purchase ;  but  even  if  she  were  she  did 
not  prove  that  she  suffered  any  loss  from  such  purchase. 

At  the  most,  plaintiff  is  only  entitled  to  nominal  dam- 
ages, and  it  is  well  settled  that  a  judgment  will  not  be 
reversed  simply  to  give  the  plaintiff  nominal  damages 
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(Reading  v.  Gray,  37  Super.  Ct.  79 ;  McConihe  v.  N.  Y. 
&  Erie  R.  R.  Co.,  20  N.  F.  495). 
Judgment  is  affinned  with  costs. 

Sedgwick,  Ch.  J.,  and  O'Gormak,  J.,  concurred. 


WILLIAM  KAYTON,  et  al.  v.  AARON  BARNETT, 

ET.  AL. 

Sale. — Undisclosed  principal,  when  not  liable. 

There  can  be  no  recovery  of  the  price  of  goods  sold,  against  parties  as 
undisclosed  principals,  with  whom  the  vendors  at  the  time  of  the  sale 
expressly  refused  to  contract. 

Accordingly,  where  as  in  this  case,  the  vendors  at  the  time  of  the  sale 
asked  the  party  who  bought  the  goods  if  he  was  buying  for  defendants, 
stating  that  if  he  were  they  would  not  sell  to  defendants,  and  such 
party  replied  that  he  was  not  buying  for  defendants  but  for  himself — 
Held,  that  defendants  could  not  be  held  liable  as  undisclosed  pnncipals, 
though  it  appeared  that  the  buyer  was  in  fact  acting  for  them  on  the 
sale. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  J. 

Decided  December  17,  1886. 

Exceptions  ordered  to  be  heard  at  general  term  in 
the  first  instance. 

The  judge  who  presided  at  the  trial  term  dismissed 
the  complaint  upon  the  evidence  presented  by  the  plain- 
tiffs, and  directed  that  the  exceptions  be  heard  at  the 
general  term  in  the  first  instance,  judgment  in  the 
meanwhile  being  suspended. 

Action  to   recover  for  goods  sold  and  delivered  to 
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the  defendants.  The  defendants  denied  the  sale  and 
delivery,  and  alleged  that  the  goods  were  sold  and.  de- 
livered to  a  certain  other  person  named  Bishop. 

Sullivan  &  Cromwell  and  George  Carleton  Comstockj 
for  plaintiffs. — ^I.  The  defendants  are  held  responsible 
as  principals  to  the  plaintiffs,  the  vendors ;  these  plain- 
tiffs, if  they  so  elect,  may  recover  from  the  defendants 
as  principals,  although  credit  is  given  to  the  agent  alone 
(Meeker  v.  Claghorn,  44  iV.  Y.  351 ;  Wharton  on  Agen- 
cy, §§  464,  469;  Pentz  v.  Stanton,  10  Wend,,  271; 
Thompson  v,  Davenport,  9  jB.  <fe  (7.  78 ;  Story  on  Agency , 
267,  446,  447,  423 ;  1  Am.  L.  O.  776,  Sare  &  Wal- 
lace), This  rule,  however,  is  subject  to  two  exceptions, 
(a)  The  principal  must  not  be  damnified,  that  is,  the 
accounts  between  the  principal  and  agent  must  not 
become  changed  (Rowan  v.  Buttman,  1  Daly,  412; 
Cheever  v.  Smith,  15  Johns.  276 ;  Rathbone  v.  Tucker, 
15  Wend.  498 ;  Bank  v.  Topping,  9  Ih.  278).  There  is 
no  evidence,  however,  in  this  case  to  show  that  the  prin- 
cipal was  damnified ;  on  the  other  hand,  the  evidence 
clearly  shows  that  the  goods  in  question  were  delivered 
to  the  principal,  and  that  unless  he  can  be  made  liable 
in  this  case  he  will  have  paid  nothing  whatever  for  their 
value.  (&)  Exclusive  credit  must  not  have  been  given 
to  the  agent  as  such,  that  is,  the  vendor,  with  the  full 
knowledge  of  all  the  facts  and  of  the  relations  existing 
between  the  principal  and  the  agent,  treating  with  the 
agent  as  an  agent  of  some  principal  and  not  as  a  prin- 
cipal, if  he  then  debits  the  goods  to  the  agent  and  relies 
wholly  upon  the  agent's  credit  he  cannot  afterward  look 
to  the  principal  for  payment  (Thompson  v.  Davenport, 
9  5.  <fe  (7.  78 ;  Patterson  v.  Gan  de  Sequi,  15  East  62 ; 
Addison  v.  Gan  de  Sequi,  4  Taunton,  574 ;  cited  in  2 
Smith's  L.  C.  309  ;  Wharton  on  Agency,  %  70 ;  Thomp- 
son V.  Davenport,  supra  ;  Hood  v.  Cochrane,  1  BelVs 
Com.,  7th  ed.  537 ;  Southard  v.  Sturtevant,  101  Mass. 
390 ;  Coleman  v.  Bank  of  Elmira,  53  N.  Y.  388 ;  Rowan 
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L\  Buttman,  supra  ;  Butler  v.  Evening  Mail  Assoc,  34 
Super.  Ct  62).  The  plaintiflEs  dealt  with  Mr.  Bishop  as  a 
principal,  and  having  some  suspicion  that  he  might  be 
jicting  for  the  defendants  as  their  agent,  put  the  ques- 
tion, when  he  expressly  denied  that  he  was  acting  as 
their  agent  or  otherwise  than  as  a  principal.  It  can- 
not then  be  said  that  the  plaintiffs  knew  Bishop  as  the 
agent  of  defendants  or  that  they  had  knowledge  of  the 
relation  of  principal  and  agent  which  existed  between 
Bishop  and  the  defendants,  so  that  they  could  intelli- 
gently refuse  the  credit  of  the  defendants,  and  in  lieu 
thereof  rely  exclusively  upon  the  credit  of  Bishop  as 
agent  of  the  defendants  (lish  v.  Wood,  ^th  E,  D.  S. 
329 ;  1  Am.  L.  C.  [Hare  &  Wallace],  770 ;  Wharton 
on  Agency,  §  464,  p.  302). 

II.  An  election  to  hold  responsible  either  a  principal 
or  an  agent  when  such  relation  exists  cannot  tiike  place 
unless  accompanied  by  two  or  more  things  from  which 
to  select ;  in  other  words,  unless  the  relation  of  princi- 
pal and  agent  is  known  at  the  time  the  credit  is  given, 
there  cannot  be  said  to  be  any  election.  The  fact  that 
plaintiffs  expressed  an  opinion  at  the  time  of  the  sale 
that  they  would  not  sell  to  the  defendants  could  not 
be  an  election  unless  they  knew  that  Bishop  acted  as 
agent  for  defendants,  inasmuch  as  it  was  expressly 
stated  that  there  was  but  one  person  in  the  transaction, 
and  that  person  Bishop ;  there  was  nothing  from  which 
to  elect ;  if  held  otherwise  it  would  have  to  be  said  that 
the  mind  acted  upon  the  possibility  of  a  state  of  facts ; 
such  mental  action  in  law  is  not  an  election,  but  a  mere 
opinion ;  practically  it  would  be  absurd  to  suppose  that 
if  the  plaintiffs  had  thought  or  known  that  Bishop  was 
acting  simply  as  an  agent  for  defendants  that  they  would 
have  taken  his  credit  in  preference  to  that  of  the  defen- 
dants. Bishop  had  nothing  but  his  honor,  while  the 
defendants  were  known  by  plaintiff  to  be  rich  men 
(Thompson  v.  Davenport,  supra;   Southard  v.  Sturte- 
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vant,  supra ;    Coleman  v.  First  Nat.  Bank  of  Elmira, 
supra  ;  Kowan  w.  Buttman,  supra). 

m.  Even  had  there  been  an  election  it  could  only 
be  pleaded  by  the  defendants  by  way  of  estoppel ;  in 
order  to  plead  an  estoppel  it  is  necessary  to  show  some 
damage  suflEered.  Defendants  have  received  the  goods, 
paid  nothing  for  them  as  yet,  and  should  not  be  allowed 
to  plead  an  estoppel,  even  were  they  otherwise  in  a  po- 
sition to  do  so,  which  they  are  not,  no  election  having 
been  shown. 

Townsend,  Dyett  &  Einstein  and  A.  R.  Dyetty  for 
defendants. 

No  case  can  be  found  where  the  seller,  for  any  reason, 
declines  or  hesitates  to  sell  to  the  principal,  be  he  merely 
suspected  or  suggested,  or  a  possible  principal  being  sug- 
gested or  suspected,  the  seller  deliberately  refuses  to  sell 
to  him — if  he  exist^ — and  intelligently  and  expressly  as- 
serts that  he  will  sell  to  the  agent  on  his  credit,  and  to  him 
and  on  his  credit  only,  and  the  seller,  when  he  afterwards 
discovers  that  he  has  been  out^vitted  by  a  clever  ruse 
practiced  on  him,  and  that  the  agent,  his  purchaser  by 
preference,  has  become  insolvent,  can  then  turn  around 
and  allege  that  he  sold  the  goods  to  the  principal.  A 
fortiori  where,  as  in  this  case,  the  sellers  inquire  into  the 
responsibility  of  the  purchaser,  the  agent,  before  seUing, 
and  then  expressing  themselves  satisfied,  deliberately  sell 
to  him  personally.  A  sale  is  a  contract,  and  the  minds  of 
the  parties  must  meet.  This  is  elementary.  But  they 
never  met  in  this  case.  The  mere  fact  that  the  principal 
was  not  disclosed,  nothing  being  said  upon  the  subject 
one  way  or  the  other,  does  not  prevent  a  meeting  of  the 
minds  of  the  contracting  parties.  But  in  this  case, 
where  the  plaintiffs  expressly  stated  in  substance  that  if 
the  defendants  were  the  purchasers,  the  plaintiffs  would 
not  sell  to  them  at  any  price,  the  minds  of  the  plaintiffs 
and  defendants  could  not  meet  on  a  sale  by  the  former 
to  the  latter.     In  the  present  case,  in  the  face  of  the 
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plaintiflfs'  declaration  that  they  would  not  sell  the  prop- 
erty to  the  defendants  at  any  price,  how  idle  it  would  be 
to  talk  of  a  "  natural  presumption  that  the  credit  was 
given  to  the  principal  (the  defendants)  rather  than  the 
agent  (Bishop)/'  Yet  in  all  cases  of  recovery  against 
undisclosed  principals  such  a  presumption  is  the  very 
foundation  of  the  defendants'  liability  (Meeker  v.  Clag- 
liorn,  44  N.  T.  351). 

By  the  Court. — Truax,  J. — ^The  action  was  brought 
to  recover  from  the  defendants  as  undisclosed  principals. 
The  evidence  shows  that  the  plaintiffs  asked  Bishop,  the 
])erson  who,  as  a  matter  of  fact,  bought  the  goods,  if  he 
was  buying  for  the  defendants,  and  stated  to  him  that 
if  he  was  buying  for  the  defendants,  plaintiffs  would 
not  sell  the  goods  to  them.  Bishop  said  that  he  was 
not  buying  for  the  defendants,  but  that  he  was  buying 
for  himself. 

It  Avas  testified  on  the  trial,  and  for  the  purposes  of 
this  appeal  it  must  be  taken  as  the  fact,  that  Bishop 
Avas  buying  the  goods  for  the  defendants. 

Where  an  agent  acts  for  an  undisclosed  principal,  the 
third  party  on  discovering  the  principal,  may  sue  him 
and  recover  (Meeker  v.  Claghorn,  44  N.  Y,  351),  pro- 
vided that  in  the  meantime  the  principal  has  not  in  good 
faith  paid  the  agent  (Armstrong  v.  Stokes,  7  L.  R.  Q. 
B.  253  ;  Rowan  v.  Buttman,  1  Daly,  412),  and  provided 
that  the  credit  has  not  been  given  to  the  agent  as  agent 
(Meeker  v.  Claghorn,  supra;  Coleman  v.  First  Nat. 
Bank  of  Elmira,  53  JST.  Y.  388). 

In  each  of  these  cases  there  must  be  an  agency  which 
was  unknown  to  the  plaintiff.  But  in  the  case  before 
the  court  the  plaintiffs  refused  to  contract  with  the 
defendants.  There  was  no  reciprocity  of  action  be- 
tween the  plaintiffs  and  the  defendants ;  if  the  plaintiffs 
had  refused  to  complete  the  contract,  the  defendants 
could  not  have  sued  them  for  damages  (Humble  v.  Hun- 
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ter,  12  Q.  B.  311 ;  Winchester  v.  Howard,  97  Mass.  303 ; 
Eobson  V.  Dnimmond,  2  B.  <k  Ad.  303). 

In  this  case  the  plaintiffs  did  not  give  credit  to  the 
agent  as  agent,  because  they  did  not  know  that  Bishop 
was  acting  as  agent  for  the  defendants. 

The  plaintiffs'  exceptions  are  overruled  and  judgment 
is  ordered  for  the  defendants  dismissing  the  complaint 
with  costs. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 


THE  BANK  OF  COMMERCE  OF  MEMPHIS  v.  J.  G. 

SHAW  BLANK  BOOK  CO. 

Bills  of  exchange. — lAahilUy  on  acceptance  made  before  bill  drattm. — 2  B. 

8.  {Edm.)  722,  §  8. 

To  constitate  a  liability  nnder  the  statute  (2  B.  8.  [Edm.]  722,  §  8),  on  an 

acceptance  of  a  bill  before  it  is  drawn,  there  must  be  an  unconditional 

promise  in  writing  to  accept  the  bill  sued  on. 
Where  there  is  nothing  in  the  letter  relied  on  to  infoim  one  that  it  was 

proposed  to  draw  a  draft,  or  that  a  draft  was  to  be  accepted  when  drawn, 

it  Is  incompetent  to  supply  the  deficiency  by  parol. 
Ruiz  V.  Renauld,  100  -.V.  Y,  257.  distinguished. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingra- 

HAM,  JJ. 
Decided  December  17,  1886. 

Exceptions  taken  by  the  plaintiff  and  ordered  to  be 
heard  in  the  first  instance  at  general  term. 

Action  to  recover  from  the  defendant  the  amount  of 
two  drafts  drawn  on  it  by  the  firm  of  Wills  &  Wildber- 
ger,  of  Memphis,  the  drafts  being  discounted  by  the 
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plaintiff.  The  defendant  did  not  accept  them  in  the 
usual  way,  but  the  plaintiff  claimed  that  the  defendant 
had  written  a  letter  which  must  be  construed  as  an  un- 
conditional promise  to  accept,  under  the  statute  {1  S.  S. 
[  JEWm.]  722,  §  8),  and  that  the  plaintiff  having  discounted 
the  drafts  on  the  strength  of  this  letter,  the  defendant 
can  be  held  as  acceptor. 

The  letter  in  question  was  as  follows  : — 

"  New  York,  July  2,  1883. 
"  Messrs.  Wills  &  Wildberger  : 

"  Gentlemen : — ^We  find  you  have  to  pay  us  about 
nine  hundred  dollars  the  present  month.  We  now  pro- 
pose to  extend  this  amount  if  necessary  by  a  payment 
of  ten  per  cent,  and  interest.  You  must  be  aware  this 
constant  extension  with  small  payments  cannot  give  us 
confidence  to  increase  or  continue  your  account ;  and  it 
has  occurred  to  us  as  your  orders  have  been  quite  libe- 
ral, that  your  business  must  be  sufficiently  active  to 
make  a  better  showing.  If  we  were  satisfied  that  your 
condition  was  such  as  to  secure  us  from  ultimate  loss, 
we  would  have  much  less  objection  to  the  method  we 
are  now  doing  business  with  you,  or  we  would  systema- 
tize your  credits,  that  you  could  keep  a  full  stock  to  your 
advantage.     Let  us  hear  from  you. 

"  Yours  truly, 

"J.  G.  Shaw,  P." 

It  appeared  from  the  testimony  of  Mr.  Wildberger,  a 
member  of  the  firm  who  drew  the  draft  in  question  on 
defendant,  that  the  mode  of  dealing  with  the  defendant 
company  was,  that  "  goods  were  bought  by  the  firm 
from  the  company,  on  four  months'  time  and  an  accept- 
ance given  for  the  amount."  He  also  testified,  that  the 
$900  mentioned  in  the  letter  referred  to  paper  of  said 
firm  of  Wills  &  Wildberger,  maturing  during  the  month 
mentioned,  and  that  the  whole  amount  was  represented 
by  drafts  upon  his  firm  ;  that  the  company  had  been  in 
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the  habit  of  drawing  upon  his  firm  for  acceptance,  and 
had  been  extending  their  paper  for  four  or  five  years, 
and  he  described  the  method  of  extension,  as  follows  : — 
"  That  if  the  firm  could  not  meet  a  note  it  would  draw 
back  for  part  of  it ;  make  a  sight  draft  on  defendant  for 
the  part  it  was  unable  to  pay  and  have  that  draft  dis- 
counted in  the  bank  ; "  he  further  stated  that  he  never 
drew  any  drafts  on  the  company  except  as  part  or  whole 
payment  of  his  firm's  acceptances,  and  that  the  dr«af  ts  in 
suit  were  drawn  for  that  purpose.  There  was  some  tes- 
timony tending  to  show  knowledge  by  plaintiff  of  this 
course  of  dealing  between  said  firm  and  defendant, 
and  that  it  was  induced  to  cash  the  drafts  in  question 
by  the  reading  of  the  letter  above  referred  to. 

The  defendant  offered  no  testimony,  and  at  the  close 
of  plaintiff's  case  the  court  denied  plaintiff's  motion  for 
the  direction  of  a  verdict,  and  directed  a  verdict  for  the 
defendant,  to  which  rulings  plaintiff  excepted. 

Gibson  <fe  Whiting^  and  John  JB.  Whitingj  for  plain- 
tiff : — ^I.  It  is  not  necessary  that  there  should  be  an  ex- 
plicit reference  to  bills  of  exchange  in  the  letter  i^elf 
(Ruiz  V.  Renauld,  100  N.  T.  256). 

n.  The  letter  when  taken  in  connection  with  the 
course  of  dealing  of  the  parties  can  only  be  construed 
as  containing  an  authorization  to  draw. 

in.  There  was  sufficient  evidence  to  make  out  a 
prima  facie  case  of  knowledge  on  the  part  of  the  bank 
of  the  dealings  between  the  firm  and  the  company.  A&- 
suming  then,  that  there  was  such  a  course  of  dealing,  it 
is  clear  from  the  authorities  that  evidence  to  show  it 
was  admissible,  and  it  should  be  considered  in  constni- 
ing  the  letter  (Ruiz  i?.  Renauld,  supra  ;  also  Daily  Reg. 
Sept.  14,  1883). 

ly .  It  has  been  repeatedly  held,  that  an  authorization 
to  draw  is  equivalent  to  a  promise  to  accept  (Merchant's 
Bank  v.  Griswold,  72  N.  T.  472  ;  Barney  v.  Worthing- 
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ton,  37  lb,  116  ;  Merchant'a  Exchange  Bank  v.  Cardozo, 
3J.S8.  162). 

Holmes  <k  AdamSy  and  George  H.  Adams,  for  de- 
fendant 

By  the  Court. — ^Ingraham,  J. — ^In  order  to  make 
the  defendant  liable  there  must  be  "  an  unconditional 
promise  in  writing  to  accept "  the  bill.  This  promise 
must  be  in  writing,  and  it  must  be  to  accept  the  draft 
or  bill  of  exchange  sued  on. 

The  letter  relied  on  by  the  plaintiff  contains  simply  a 
proposition  to  extend  the  payment  of  the  $900  coming 
due  during  the  month.  There  is  nothing  in  the  letter 
that  would  inform  any  one  that  it  was  proposed  to  draw 
a  draft,  or  that  a  draft  was  to  be  accepted  when  drawn. 

Where  the  contract  is  required  by  law  to  be  in  writ- 
ing the  material  parts  of  the  contract  must  be  embraced 
in  the  writing,  and  it  is  incompetent  to  supply  any  de- 
ficiency by  parol.  This  rule  has  been  applied  so  fre- 
quently in  cases  arising  under  the  statute  of  frauds  that 
it  is  hardly  necessary  to  cite  authorities.  The  case  of 
Wright  V.  Weeks  (25  iV^.  Y.  153),  is  however,  in  point. 

In  the  case  of  Ruiz  v.  Renauld  (100  iV'.  Y.  257),  relied 
on  by  the  plaintiff,  the  letter  said  to  contain  the  promise 
was  in  answer  to  a  letter  written  by  the  drawer  of  the 
draft  sued  on,  which  contained  a  request  to  allow  the 
writers  "  to  continue  our  drafts,"  and  stated  "  We  ex- 
pect that  you  will  allow  us  to  continue  our  drafts  and 
remittances  as  we  have  been  doing  until  now,"  and  in 
reply  to  such  request  the  defendants  wrote  that  *'  In 
the  meantime  we  naturally  rely  upon  the  renewal  oi 
the  drafts  due  on  the  29th  inst." 

It  will  be  seen  that  taking  these  two  letters  together, 
there  was  an  absolute  authority  to  draw  the  drafts  sued 
on  for  the  renewal  of  the  drafts  due  on  the  29  th,  and 
that  was  held  to  be  suflBcient. 

But  in  the  case  at  bar,  no  request  for  the  renewal  of 
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any  existing  drafts  is  in  evidence,  and  no  authority  to 
draw  or  promise  to  accept  a  draft  can  be  made  out  by 
the  letter  itself.  No  authority  to  draw  or  promise  to 
accept  the  draft  is  in  writing. 

We  think  the  exceptions  should  be  overruled,  and 
judgment  ordered  for  tiie  defendant  on  the  verdict  with 
costs. 

Sedgwick,  Ch.  J.,  and  Freedmak,  J.,  concurred. 


MATILDA  SLOAN,  as  Executrix,  &c.,  Kespondent, 
V.  WILLIAM  R.  H.  MARTIN,  et  al..  Appellants. 

Covenant — restraining  breach  of  by  injunction. 

The  breach  of  a  coYenant  in  a  lease  not  to  underlet,  will  be  restrained  by 
injunction ;  it  appearing  that  it  would  be  impossible  to  accurately  as- 
certain the  damages  that  would  arise  from  its  breach,  and  no  facts 
being  shown  which  would  make  it  inequitable  to  enforce  it. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  December  17,  1886. 

Appeal  from  order  granting  injunction. 

Action  to  restrain  a  breach  of  a  covenant,  contained 
in  a  lease  made  by  George  Sloan,  of  whose  will  the 
plaintifE  was  sole  executrix,  to  William  E.  H.  Martin 
and  Frank  R.  Chambers,  not  to  assign  the  lease  or  un 
derlet  the  premises,  or  any  part  thereof,  without  the 
landlord's  consent. 

The  defendants,  Martin  and  Chambers,  threatened  to 
imderlet  a  portion  of  the  demised  premises  to  defend- 
ant, The  American  News  Company,  for  a  term  of  sixty 
days.  The  lease  contained  a  clause  that  if  default 
should  be  made  in  any  of  its  covenants  on  the  part  of 
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the  lessees  to  be  kept,  then  it  should  and  might  be  law- 
ful for  the  lessor,  his  successor  or  assigns  upon  the  said 
demised  premises,  and  every  part  thereof,  wholly  to  re- 
enter  and  the  same  to  have  again,  re-possess  and  enjoy 
as  in  their  first  and  former  estate.  It  also  contained  a 
clause  that  in  case  of  default  in  any  of  its  covenants  the 
lessor  might  resume  possession  of  the  premises  and  re- 
let the  same  for  the  remainder  of  the  term  at  the  best 
rent  that  he  could  obtain  on  account  of  the  lessees  who 
would  make  good  any  deficiency. 

A  motion  was  made  on  the  complaint  and  an  affidavit, 
for  an  injunction  restraining  such  sub-letting  and  restrain- 
ing the  defendant.  The  American  News  Company,  from 
occupying  the  demised  premises  or  any  portion  thereof, 
during  the  pendency  of  the  action.  The  motion  was 
opposed  on  affidavits  which  defendants  claimed  fully  met 
•and  denied  all  the  allegations  in  the  moving  papers  as 
to  irreparable  or  any  injury  arising  from  theSSwetting 
in  question. 

The  motion  was  granted ;  and  from  the  order  entered 
on  the  decision  granting  it,  defendants  appealed. 

George  J.  Peety  attorney  and  of  counsel  for  appel- 
lants, argued  : — ^I.  An  injunction  will  not  lie  to  restrain 
the  breach  of  a  covenant  unless  the  plaintiff  shows  that 
he  will  suffer  irreparable  injury  thereby  (Hilliard  on  In- 
junctions, chap.  1,  §  32  ;  Dyke  v.  Taylor,  3  i).,  F.  cfe  J. 
467). 

Every  statement  in  the  moving  papers  as  to  any  in- 
jury to  result  is  denied  by  the  affidavits  on  the  part  of 
defendants,  or  shown  to  be  a  gross  exaggeration.  It  is 
well  settled  that  where  the  material  facts  alleged  in  the 
affidavits  relied  upon  by  the  plaintiffs  to  sustain  an  in- 
junction are  denied  under  oath,  such  denial  defeats  the 
injunction  {Hilliard  on  Injunctions^  p.  126 ;  Am.  Grocer's 
Pub.  Assoc.  V.  Grocer's  Pub.  Co.,  51  How.  402 ;  Roberts 
V.  Mathews,  18  Abh.  Pr.  199). 

II.  The  plaintiff  has  adequate  remedies  at  law,  and 
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the  fact  that  ample  remedy  exists  at  law  for  violation  of 
a  covenant  is  always  sufficient  objection  to  the  interfer- 
ence by  injunction  (iKjr A  on  Injunctions^  2d  ed.,  §  1107). 
In  the  case  at  bar  the  plaintiff  has  the  remedy  of  an 
action  for  damages  for  a  breach  of  the  covenant.  The 
sub-letting  was  not  to  be  for  a  longer  period  than  sixty 
days,  and  if  any  damages  accrued  therefrom,  they  could 
be  easily  determined  by  a  jury,  and,  without  doubt,  col- 
lected. There  is  affirmative  proof  that  the  lessees  are 
amply  able  to  answer  in  damages.  The  existence  of 
this  remedy  alone  is  sufficient  to  defeat  the  injunction. 
But  the  lease  provides  another  remedy.  The  lessor  has 
reserved  the  right  to  re-enter  the  premises  for  covenants 
broken,  and  remove  all  persons  therefrom.  And  the 
lease  also  provides  that  the  lessor  may  re-let  the  premi- 
ses on  account  of  the  lessees,  and  hold  them  for  any 
deficiency.  The  remedy  of  forfeiture  is  a  severe  and 
ample  one,  and  is  provided  for  by  the  parties  themselves 
in  the  lease,  to  be  applied  in  case  of  a  breach  of  the 
covenant.  This  remedy  would  not  exist  if  not  so  pro- 
vided in  the  lease  [Taylors  Landlord  and  Tenant^ 
%  291).  Trenor  v.  Jackson  (15  Abh.  Fr.  N.  S.  115),  is 
a  direct  authority  in  point  against  the  injunction. 

in.  The  proposed  sub-letting  to  the  American  News 
Company  would  not  be  a  breach  of  the  covenant.  The 
covenant  in  question  is  not  a  covenant  "not  to  sub-let," 
but  ^^  not  U)  suhAet  without  the  consent  of  the  lessor.'' 
These  do  not  mean  the  same.  A  covenant  "  not  to  sub- 
let "  does  not  contemplate  a  sub-letting  to  anybody  or 
under  any  circumstances,  but  a  covenant  not  to  sub-let 
without  the  consent  of  the  lessor  does  contemplate  a  sub- 
letting. It  implies  a  sub-letting  to  a  proper  sub-tenant, 
and  that  when  such  a  sub-tenant  is  procured,  the  lessor 
will  give  his  consent,  otherwise  the  lessor  could,  during 
the  entire  existence  of  the  lease,  from  a  mere  caprice, 
whim  or  fancy,  from  pique  or  feelings  of  resentment,  or 
for  no  reason  at  all,  prevent  his  lessee  from  sub-letting 
any  portion  of  the  premises  to  any  one,  however  excel- 
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lent  a  sub-tenant  he  might  be.  In  this  case  the  respon- 
dent's objections  to  the  American  News  Company,  as 
sub-tenants,  are  shown  to  be  baseless  or  foxmded  on  her 
mistake  and  misapprehension ;  nevertheless  the  respon- 
dent refuses  her  consent  to  such  sub-letting,  even  for  one 
month  on  trial,  and  invokes  the  covenant  to  sustain  her 
position.  Such  an  interpretation  of  the  covenant  is  a 
harsh  and  oppressive  one.  A  court  of  equity  will  not 
restrain  by  injunction  the  violation  of  a  harsh  and  op- 
pressive covenant  in  a  lease  (Talbot  v.  Ford,  13  Sim. 
173).  Courts  of  equity  always  interpret  covenants 
strictly  against  the  covenantee.  And  covenants  not  to 
assign  or  underiet  are  construed  with  the  utmost  jeal- 
ousy {Taylors  X.  <fe  T.  §§  402-3). 

Maclay  &  Forrest,  attorneys,  and  Michael  M.  Forrest, 
of  counsel  for  respondent,  argued : — ^I.  If  the  American 
News  Company  be  permitted,  in  violation  of  the  terms 
of  the  covenant  in  the  lease,  to  enter  into  possession  of 
any  portion  of  the  premises,  it  would  create  an  unbear- 
able nuisance  to  the  plaintifE  and  the  tenants  in  the 
other  portions  of  the  building,  by  reason  of  the  niunber 
of  people  who  would  be  attracted  to  their  place  of  busi- 
ness at  all  hours  of  the  day  and  night — the  business  of 
the  defendant  being  to  distribute  the  New  York  papers 
to  newsboys  and  dealers. 

II.  The  covenant  in  the  lease  is  plain  and  simple,  and 
not  an  objectionable  one,  and  was  entered  intoT)y  con- 
sent of  all  the  parties  to  the  lease. 

in.  This  being  so,  a  court  of  equity  will  recognize 
and  enforce  it  as  well  as  other  agreements  concerning 
the  occupation  and  mode  of  use  of  real  estate  (Steward 
V.  Winters,  4  San.  Ch.  587). 

IV.  Where  the  lessee  covenants  as  in  this  case,  equity 
will  keep  him  to  his  covenant,  without  irreparable  or 
even  substantial  injury  being  shown  from  a  breach  of 
the  covenant  (/6. ;  Howard  v.  Ellis,  4  Sand.  369  ;  Engle 
».  Thorn,  3  Daer,  15). 
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V/  One  of  the  express  covenants  of  the  lease,  and  a 
condition  on  which  the  defendants  obtained  it,  was  their 
covenant  not  to  underlet  or  assign — the  lessor  had  a 
right  to  impose  snch  a  condition  when  he  let  the  premi- 
ses— and  the  defendants  accepted  it.  Without  such  re- 
striction the  defendants  could  not  have  obtained  their 
lease,  and  knowing  ihis  they  acceptied  it.  This  being 
so,  the  plaintiff  is  entitled  to  the  performance  of  the 
covenant,  and  the  defendants  having  threatened  to 
break  it,  she  is  entitled  to  bring  this  action,  and  to 
have  the  injunction  sustained,  even  if  no  pecuniary 
damage  can  be  shown  or  estimated,  for  in  such  a  case  it 
is  peculiarly  the  duty  of  equity  to  interfere  and  give 
specific  relief  to  the  party  to  be  injured  {McAdanij 
Landlord  &  Tenant,  361,  372,  374). 

VI.  The  case  of  Trenor  v.  Jacksou  (15  Abb.  iV.  S. 
115),  cited  by  the  defendants,  is  answered  by  the  fact 
that  the  right  of  re-entry  reserved  in  the  lease  is  at  the 
option  of  the  plaintiff,  and  is  one  which  she  does  not 
choose  to  exercise  (Clark  v.  Jones,  1  Den.  516). 

Per  Curiam. — ^The  premises  described  in  the  com- 
plaint were  leased  to  the  defendants,  who  covenanted 
not  to  assign  the  lease  or  under-let  the  premises  or  any 
part  thereof  without  the  landlord's  consent  in  writing. 

By  that  covenant  the  plaintiff  reserved  to  herself  the 
right  to  refuse  to  allow  a  person  to  occupy  the  premises 
without  her  consent.  To  this  the  defendants  have 
agreed.  It  will  not  do  to  say  that  the  defendants  con- 
sider the  proposed  tenant  unobjectionable.  The  cove- 
nant is  that  plaintiff  shaU  consent.  The  plaintiff  is  the 
one  who  is  to  determine  that  question. 

The  court  cannot  substitute  its  judgment  for  that  of 
the  lessor.  The  papers  show  that  it  would  be  impossi- 
ble to  accurately  ascertain  the  damages  that  would  arise 
from  the  breach  of  this  covenant  and  no  facts  are 
shown  which  would  make  it  inequitable  to  enforce  such 
covenant. 
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On  the  case  as  presented  by  the  affidavits,  we  think 
the  plaintiff  was  entitled  to  the  injunction  granted,  and 
the  order  appealed  from  should  be  affirmed  with  $10 
costs  and  disbursements. 


ELIZABETH  R.  COGSWELL,  Respondent,  v.  THE 
NEW  YORK,  N.  H.  &  H.  R.  R.  CO.,  Appellant. 

Jury  trial  of  issue  of  nuisance — wlien  matter  of  rights  though  equitable 

relief  be  asked. 

In  an  action  for  the  abatement  of  a  nuisance,  the  recovery  of  damages, 
and  for  a  perpetuus  injunction,  though  final  judgment  must,  after  a 
trial  of  the  issues,  be  given  by  the  court  at  special  term,  the  plaintifT  is 
entitled  as  a  matter  of  light,  to  a  juiy  tiial  of  the  issue  of  nuisance  or 
no  nuisance,  and  the  finding  of  tlie  jury  on  that  issue  is  therefore,  imder 
§  970,  Code  Civ.  Proc.,  conclusive  in  the  action. 

Hudson  V.  Caiyl  (44  N,  Y.  653),  followed. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  17,  1886. 

Appeal  from  order  awarding  issues  to  be  tried  by  a 
jury. 

Action  to  abate  a  nuisance,  to  recover  damages  sus- 
tained by  reason  thereof,  and  seeking  a  perpetual  in- 
junction, by  decree,  from  the  c.arrying  on  of  any  trade 
or  occupation  offensive  to  the  senses  or  injurious  to  the 
plaintiff's  property.  The  action  has  been  before  tried 
at  special  term  and  thence  appealed  (See  48  Super.  Ct. 
31). 

William  U.  Barnett,  attorney,  and  Henry  H.  Ander- 
son^ of  counsel  for  appellant : — ^I.  Any  right  to  trial  by 


COGSWELL  V.  NEW  YORK.  N.  H.  &  H.  R.  R.  CO.  93 


Appellant's  points. 


jury  was  waived  by  going  to  the  former  trial  (§  1009, 
Code  Civ.  Proc). 

n.  If  the  case  be  considered  open,  the  provisions  of 
the  Code  of  Civil  Procedure  are  in  §§  968-972.  Sec- 
tion 968  provides  that  "  In  each  of  the  following  actions 
an  issue  of  fact  must  be  tried  by  a  jury,  unless  the  jury 
trial  is  waived  or  a  reference  directed."  Subdivision  2. 
"  An  action  .  .  .  for  a  nuisance.'*  In  this  case  it  would 
seem  that  no  issues  are  to  be  framed.  Section  969  pro- 
vides that  "  An  issue  of  law  and  an  issue  of  fact,  in  an 
action  not  specified  in  the  last  section,  or  wherein  pro- 
vision for  a  trial  by  jury  is  not  expressly  made  by  law, 
must  be  tried  by  the  court,  unless  a  reference  or  a  jury 
trial  is  directed."  Section  970  provides  that  "  Where  a 
party  is  entitled  by  the  constitution  or  by  express  pro- 
vision of  law  to  a  trial  by  jury  of  one  or  more  issues  of 
fact  in  an  action  not  specified  in  §  968  of  this  act,  he 
may  apply,  upon  notice  to  the  court,  for  an  order  direct- 
ing all  the  questions  arising  upon  those  issues  to  be  dis- 
tinctly and  plainly  stated  for  trial  accordingly."  Such 
is  an  action  for  divorce  (§  1757).  In  a  case  arising 
under  section  970  it  is  provided  that  the  findings  of  the 
jury  upon  each  question  so  stated,  is  conclusive  in  the 
action,  unless  the  verdict  is  set  aside  or  a  new  trial 
granted. 

There  are  three  classes  of  cases  involved  in  the  ques- 
tions on  this  appeal.  1st.  Actions  "for  a  nuisance" 
(§  968).  (a)  These  are  believed  to  be  intended  to  su- 
persede the  old  action  for  a  nuisance,  commenced  by 
writ  of  nuisance,  which  is  now  abolished.  This  is  not, 
strictly  speaking,  such  an  action.  No  issues  were  re- 
quired,  and  the  judgment  which  followed  was  statutory. 
It  was  not  an  equity  case  in  any  sense  of  the  term. 
2d.  Section  970 :  "  When  the  party  is  entitled  by  Con- 
stitution or  by  express  provision  of  law  to  a  trial  by 
jury  of  one  or  more  issues  of  fact  in  an  action  not  speci- 
fied in  §  968."  This  action  is  evidently  not  the  one 
referred  to .  in  §  970,  for  there  is  no  provision  of  law 
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Respondent's  points 

entitling  the  plaintiff  to  a  jury  trial  unless  it  is  an  action 
for  a  nuisance,  in  which  case  it  would  come  under  §  968. 
3d.  The  third  class  is  described  in  section  971,  "  In  an 
action  where  a  party  is  not  entitled  as  of  right  to  a 
trial  by  jury,  the  court  may,  in  its  discretion,  upon  the 
application  of  either  party,  or  without  application, 
direct  that  one  or  more  questions  of  fact  arising  upon 
the  issues  be  tried  by  a  jury,  and  may  cause  these  ques- 
tions to  be  distinctly  and  plainly  stated  for  trial  accord- 
ingly." 

The  case  at  bar  would  seem  to  be  covered  by  §  971, 
and  the  court  below  was  in  error  in  saying  that  the  case 
comes  under  the  provisions  of  §  970. 

It  is  then  the  better  practice  to  go  to  the  special  term 
in  the  first  instance,  and  if  the  issues  to  be  tried  turn 
out  to  be  such  as  require  a  trial  by  jury,  for  the  court 
then  to  determine  the  questions  of  fact  or  the  issues  to 
be  sent  for  trial  (Wheelock  v.  Lee,  74  N.  JT.,  495 ;  Ham- 
mond tj.  Morgan,  lb.  179). 

Lewis  Johnston,  for  respondent: — I.  Section  968, 
Code  Civil  Procedure  provides  that  in  an  action  for  a 
nuisance  a  jury  trial  must  be  had,  unless  waived.  Sec- 
tion 3339  provides  that "  the  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  those  actions 
and  suits,  have  been  abolished."  This  action  is  of  the 
nature  of  a  suit  in  equity,  because  of  the  relief  by  in- 
junction prayed  for,  and  hence  the  necessity  of  apply- 
ing to  the  court  under  §  970,  that  issues  be  framed. 

II.  The  nature  of  the  action  is  such  that  either  party 
has  the  constitutional  right  to  have  the  question  of 
whether  the  grievance  complained  of  is  a  private  nui- 
sance and  the  damage  sustained  thereby,  decided  by  a 
jury  (Hudson  v.  Caryll,  44  N.  JT.  553 ;  People,  &c.  v. 
Metropolitan  Telephone  Co.,  31  Sun,  600).  (a)  In  Da- 
vison V.  Associates  of  the  Jersey  Co.  (71  -ZV.  JT.  333), 
plaintiff  had  brought  an  action  for  specific  performance ; 
at  the  trial  plaintiff  demanded  a  jury,  on  the  ground 
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that  defendant  had  conveyed,  and  his  relief  could  only 
be  damages  for  a  breach  of  agreement;  held  that  li'3 
had  elected  to  bring  an  equitable  acftion  and  chosen  tho 
forum,  and  that  by  not  amending  his  complaint  he  had 
waived  a  jury  trial.  (6)  The  judge  at  special  term  has 
made  the  order  appealed  from  recite  that  trial  by  jury 
is  a  matter  of  right,  and  the  order  must  stand  or  fall 
upon  that  theory,  unless  the  general  term  affirm  it  as  a 
proper  exercise  of  discretion,  even  if  not  a  matter  of 
right. 

The  following  opinion  was  rendered  at  special  term : — 

"  Ingraham,  J. — On  the  argument  of  the  motion  coun- 
sel for  the  plaintiff  was  understood  to  have  stated  that 
the  action  was  one  in  which  it  was  discretionary  with 
the  court  whether  or  not  issues  should  be  settled  and 
sent  to  a  jury  for  trial. 

"  On  an  examination  of  the  complaint  in  the  action, 
however,  it  appears  that  the  plaintiff,  after  alleging  cer- 
tain facts  tending  to  show  that  the  defendant  maintained 
a  private  nuisance,  demanded  judgment  that  the  defen- 
dant may  be  decreed  to  abate  said  nuisance  and  to  pay 
plaintiff  damages  Which  she  has  sustained  by  reason 
thereof. 

."  In  the  opinion  of  the  court  of  appeals  reversing  the 
judgment  in  favor  of  the  defendant.  Judge  Andrews 
stated  that  upon  the  evidence  and  findings  in  this  case 
there  is  no  room  for  doubt  that  the  engine  house  as 
used  by  the  defendant  constitutes,  under  the  general 
i-ule  of  law,  a  private  nuisance  to  the  property  of  the 
plaintiff,  and  the  action  is  treated  throughout  the  opin- 
ion as  for  the  abatement  of  a  private  nuisance. 

"  By  section  968  of  the  Code,  it  is  provided  that  in 
an  action  for  a  nuisance  an  issue  of  fact  must  be  tried 
by  a  jury,  unless  a  jury  trial  is  waived  or  a  reference  is 
directed. 

"  In  Hudson  v.  Caryl  (44  N.  T.  553),  it  waa  held  by 
the  commission  of  appeals  that  under  the  provisions  of 
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the  constitution  of  the  state,  where  the  facts  stated 
would  sustain  a  common  law  action  for  the  removal  of 
a  nuisance,  that  actit)n  must,  on  the  demand  of  either 
party,  be  tried  by  a  jury. 

"  The  fact  that  the  complaint  also  demands  equitable 
relief  so  that  neither  party  is  entitled,  as  a  matter  of 
right,  to  a  trial  of  all  the  issues  by  a  jury,  would  bring 
the  case  within  the  provisions  of  section  970  of  the 
Code,  which  provides  that  where  a  party  is  entitled  by 
the  constitution  or  by  express  provision  of  law  to  a  trial 
by  jury  of  one  or  more  issues  of  fact  in  an  action  not 
specified  in  section  968  of  this  act,  he  may  apply  upon 
notice  to  the  court  for  an  order  directing  all  the  ques- 
tions arising  upon  those  issues  to  be  distinctly  and 
plainly  stated  for  trial  accordingly. 

"  In  People  o.  Metropolitan  Telephone  Co.  (31  ITun, 
600),  the  general  term  of  the  supreme  court  held,  *  by 
the  settled  practice  preceding  the  enactment  of  the 
present  Code,  that  portion  of  the  action  which  presents 
the  question  whether  these  poles  were  a  nuisance  was 
the  proper  subject  of  trial  by  jury,  and  that  practice 
has  been  embodied  in  subdivision  2^  of  section  968,  of 
the  Code  of  Civil  Procedure.* 

"  I  think,  therefore,  that  the  plaintiff  is  entitled  to  a 
trial  by  jury  of  the  issues,  as  to  whether  or  not  the  en- 
gine house  as  maintained  by  the  defendant  was  a  nui- 
sance, and  as  to  the  amount  of  damage  caused  by  the 
said  nuisance  if  one  is  found  to  exist. 

"  If  the  findings  of  the  jury  upon  the  issues  submit- 
ted to  them  do  not  cover  the  whole  case  and  other  issues 
remain  to  be  tried,  or  other  facts  requisite  for  equitable 
relief  remain  to  be  proven,  then  the  case  must  be  regu- 
larly brought  to  a  hearing  before  the  court,  as  provided 
in  the  case  of  Hammond  v.  Morgan  (101  iV.  Y.  187). 

"  The  motion  must,  therefore,  be  granted. 

"  The  order  can  be  settled  on  notice  when  the  defen- 
dant can  be  heard  as  to  the  issues  to  be  submitted  to 
the  jury." 
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Per  Curiam. — ^This  action  is  brought  for  the  abate- 
ment of  a  nuisance^  the  recovery  of  damages,  and  for  a 
perpetual  injunction.  The  plaintiff,  therefore,  seeks 
both  legal  and  equitable  relief.  In  such  a  case  final 
judgment  must,  after  a  trial  of  the  issues,  be  given  by 
the  court  at  special  term. 

The  question  presented  by  the  appeal  is  whether,  in 
such  a  case,  the  plaintiff  can  claim  a  trial  by  jury  of  the 
issue  of  nuisance  or  no  nuisance,  as  matter  of  right,  or 
whether  such  a  trial  of  the  said  issue  rests  in  the  dis- 
cretion of  the  court. 

The  correct  determination  of  this  question  is  of  great 
importance  to  the  defendant,  because,  if  the  plaintiff  is 
absolutely  entitled  to  a  jury  trial,  the  finding  of  the  jury 
upon  the  issue  submitted,  is,  under  §  970  of  the  Code  of 
Civil  Procedure,  conclusive  in  the  action,  unless  the 
verdict  is  set  aside,  or  a  new  trial  is  granted,  while,  on 
the  other  hand,  if  a  trial  by  jury  rests  in  the  discretion 
of  the  court,  the  verdict  is  merely  for  the  information 
of  the  conscience  of  the  court. 

Under  the  decision  by  the  commission  of  appeals  of 
Hudson  V.  Caryl  (44  iV.  JT.  553),  we  feel  constrained  to 
hold  that  the  plaintiff  is  entitled,  as  matter  of  right,  to 
a  trial  of  the  said  issue  by  a  jury,  and  that  the  learned 
judge  below  who  made  the  order,  correctly  stated  the 
reasons  at  length  which  required  the  granting  of  the 
order  as  made. 

The  order  appealed  from  should  be  affirmed  with 
costs. 
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Statement  of  the  Case. 


LEWIS  HOPNER,  Appellant,  v.  JOHN.  E.  McGOWAN, 

Respondent. 

False  imprisonmeni — whcU  does  not  consUtuU. 

Plaintiff  was  arrested  by  a  police  officer  on  a  charge  of  assault,  and  taken 
to  a  police  court,  where  his  conduct  was  such  as  to  disturb  the  proceed- 
ings of  the  court,  and  upon  the  direction  of  one  of  the  officers  thereof 
he  was  removed  by  the  policeman  to  the  prisoners^  room  adjoining, 
until  his  case  was  brought  up.  There  was  no  evidence  that  his  case 
would  have  been  sooner  disposed  of  had  he  not  been  so  removed. 

Held,  not  sufficient  to  sustain  an  action  of  false  imprisonment  against 
such  court  officer. 

■ 

Before   Sedgwick,   Ch.  J.,  Freedman    and    Ingra- 

HAM,  JJ. 

Decided  Dece^iber  17, 1886. 

Appeal  by  plaintiff  from  judgment  entered  on  verdict 
in  favor  of  defendant,  directed  by  the  court. 

Action  for  false  imprisonment  brought  by  the  plaintiff 
against  the  defendant  who,  at  the  time  of  the  matters 
complained  of,  was  an  assistant  to  the  clerk  of  a  police 
court  in  this  city. 

The  plaintiff  alleged  in  his  complaint,  that  on  April 
12,  1884,  the  defendant,  by  the  aid  of  a  police  officer, 
forcibly  compelled  him  to  enter  a  room  adjoining  a 
police  court  room  in  the  twelfth  ward  of  this  city,  in 
which  criminals  and  those  accused  of  crime  are  impris- 
oned while  awaiting  trial  or  hearing,  and  caused  him  to 
be  therein  imprisoned  for  about  thirty  minutes  without 
any  right  or  authority^  and  to  his  damage. 

Further  facts  appear  in  the  opinion. 

Sacketty  Lang,  Reed  and  McKenna,  for  appellant. 

« 
Gratz  Nathan^  for  respondent. 
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Per  Curiam. — This  action  was  brought  to  recover 
iamages  for  false  imprisonment.  To  sustain  the  action, 
plaintiff  must  prove  an  imlawf  ul  restraint  of  his  liberty 
by  the  defendant. 

Plaintiff  was  charged  with  an  assault  on  a  person 
engaged  in  erecting  a  telegraph  pole  in  front  of  plain- 
tiff's premises,  was  arrested  by  a  police  officer,  and  taken 
to  the  police  court  by  said  officer,  and  was  under  arrest. 

His  Imprisonment  waa  caused  by  the  arrest,  such  im- 
prisonment  continuing  until  his  discharge.  Whether  he 
should  be  permitted  to  remain  in  the  court-room  or 
taken  to  an  adjoining  room  where  prisoners  were  usually 
kept,  was  within  the  discretion  of  the  officer.  He  was 
in  either  place  in  custody. 

The  direction  to  the  police  officer  to  remove  plaintiff 
from  the  court-room  to  the  room  kept  for  the  confine- 
ment of  prisoners,  until  his  case  could  be  heard  by  the 
magistrate,  was  not  therefore  an  illegal  restraint  of 
plaintiff's  person.  There  was  no  evidence  that  plain- 
tiff's case  would  have  been  sooner  disposed  of  if  he  had 
not  been  removed.  He  was  only  kept  in  the  prisoners' 
room  a  few  moments,  when  he  was  brought  before  the 
magistrate  and  committed  for  trial.  Plaintiff  was  just 
as  much  restrained  of  his  liberty  before  the  direction  as 
after,  the  detention  being  in  a  different  place. 

It  is  clear,  from  all  the  evidence,  that  plaintiff's  con- 
duct in  the  court-room  was  such  as  disturbed  the  pro- 
ceedings of  the  court,  and  it  was  the  duty  of  the  officers 
of  the  court  to  preserve  order.  The  direction  given  by 
the  defendant  was  simply  the  proper  performance  of 
that  duty ;  and  it  is,  to  say  the  least,  a  novel  proposition 
that  the  fact  that  the  prisoner's  preference  as  to  the 
particular  place  of  his  confinement  was  not  consulted 
would  give  him  a  cause  of  action  as  against  the  officer 
selecting  such  place  of  detention. 

The  judgment  must  be  affirmed,  with  costs. 
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Statement  of  the  Case. 


ADELAIDE    PRAEGER,  Respondent  v.  WILLIAM 

A.  MESTAYER,  Appellant. 

Evidence, — Breach  of  oorUract  of  empiaymerU. 

Li  an  action  for  breach  of  a  contract  to  employ  plaintiff  in  a  theatrical 
company  where  there  is  a  material  conflict  in  the  testimony  of  plain- 
tiff  and  that  of  defendant  as  to  the  duration  of  the  contract  of  em- 
ployment, it  is  competent  on  the  question  of  the  credibility  of  de- 
fendants version,  to  show  on  his  cross-examination  that  he  had  employed 
other  members  of  the  company  for  a  stated  period,  as  claimed  by  plain- 
tiff he  had  employed  her,  and  that  such  other  member  of  the  company 
bad  sued  defendant  and  recorered  his  compensation. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  17, 1886. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  for  the  sum  of  $2,552.50 
damages  for  breach  of  contract. 

The  complaint  alleged  that  the  plaintiff  was  engaged 
by  the  defendant  as  a  singer  in  the  defendant's  theatri- 
cal company  for  a  term  of  two  seasons,  to  commence* on 
the  12th  day  of  May,  1884,  at  a  salary  of  one  hundred 
and  twenty-five  dollars  per  week ;  that  she  performed 
for  the  defendant  until  June  3,  1884,  when  she  alleges 
she  was  denied  the  privilege  of  further  performing  for 
the  defendant.  The  employment  of  plaintiff  for  a 
stated  period  was  denied  by  defendant. 

Howe  &  Hummely  for  appellant. 

Ja8.  D.  McClellandj  for  respondent. 

Per  Curiam. — ^The  error  alleged  is  the  admission  by 
the  court  on  cross-examination  of  certain  testimony  of 
the  defendant. 
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Statement  of  the  Case. 

The  issue  on  the  trial  was  as  to  the  terms  of  the 
contract  between  plaintiff  and  defendant.  The  ques- 
tions allowed  related  to  the  terms  of  a  contract  by 
defendant  with  another  person,  and  that  such  other 
person  had  sued  him  and  recovered  judgment. 

The  fact  that  he  had  employed  other  members  of  the 
company  for  a  stated  period,  as  claimed  by  the  plaintiff 
he  had  employed  her,  was  admissible  upon  cross-exam- 
ination, as  tending  to  affect  the  credibility  of  the  wit- 
ness's version  of  tiie  contract  between  the  plaintiff^  and 
the  witness ;  and  the  fact  that  such  a  contract  had  been 
made  with  another  person  of  the  company  being  com- 
petent, the  other  fact  that  such  other  person  had  recov- 
ered for  his  compensation  was  also,  we  think,  competent 
on  cross-examination. 

The  case  is  very  different  from  O'Hagan  v.  Dillon 
(76  N.  T,  170),  for  in  that  case  the  evidence  that  was 
allowed  could  have  no  possible  bearing  on  the  credibil- 
ity of  tiie  witness.  We  think  no  error  was  committed 
and  judgment  must  be  afi&rmed  with  costs. 


ANDREW  THOMPSON,  Respondent,  v.  JEREMIAH 

C.  LYONS,  Appellant. 

SHpukUion,  mtUualUy  of-^Bescission  of  coniract,  mutual  effect  of. 

Where  both  parties  to  a  contract  sign  a  stipulation  to  the  effect  that  the 
contract  entered  into  by  them  was  on  the  day  fixed  for  its  completion 
rescinded,  such  stipulation  means  presumptively  a  mutual  rescission ; 
and  the  paily  who  made  a  payment  to  the  other  on  account  of  tiie  con- 
tract is  entitied  to  recover  it  back.  But  damages  as  for  a  breach  of 
contract — ^such  as  expenses  of  examining  titie — can  neither  be  recov- 
ered,  counter-claimed  or  recouped. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst,  and   Freed- 

MAN,  JJ. 
Decided  December  17,  1886. 
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Appeal  from  judgment. 

PlaintifE  and  defendant  entered  into  a  conti*act 
whereby  defendant  agreed  to  convey  to  plaintiff  cer- 
tain premises,  and  plaintiff  "  in  consideration  and  pay- 
ment thereof  "  was  to  convey  certain  other  premises  to 
defendant,  pay  $1,900  in  cash,  and  assiune  a  mortgage 
existing  on  defendant's  said  property.  At  the  time  of 
execution  of  this  agreement  plaintiff  paid  to  defendant 
$500  of  said  $1,900.  On  the  day  fixed  for  the  con- 
siunmation  of  the  contract  defendant  refused  to  com- 
plete. Thereupon  plaintiff  brought  this  action  to 
recover  said  $500.  Defendant  denied  hLs  liability 
therefor,  and  pleaded  a  counter-claim  of  $442.65  for 
expenses  incurred  in  the  examination  of  title,  surveying 
the  property,  and  broker  s  fees  on  the  sale  of  his  prop- 
erty. 

The  cause  was  tried  before  the  court  without  a  jury. 

On  the  trial  of  the  action  the  following  stipulation 
was  made  and  signed  by  the  parties :  "  It  is  agreed 
that  on  the  day  of  the  closing  of  the  title,  tender  was 
made  by  plaintiff,  and  that  defendant  refused  to  take 
the  real  estate  mentioned  in  the  contract,  on  the  ground 
that  the  wall  of  the  owner  adjoining  on  the  East  side 
encroached  between  8  and  12  inches  on  plaintiff's  land, 
and  thereupon  the  contract  was  rescinded. 

"  It  is  further  stipulated  that  plaintiff  has  demanded 
of  defendant  the  $500,  claimed  in  his  complaint,  and 
that  payment  thereof  was  refused,  and  that  there  is  no 
dispute  as  to  the  amount  of  each  respective  item  men- 
tioned in  defendant's  bill  of  particulars,  but  plaintiff 
disputes  defendant's  right  to  recover  any  part  thereof.** 

The  learned  judge  before  whom  the  cause  was  tried 
rendered  a  decision  in  favor  of  the  plaintiff,  on  which 
judgment  was  entered  adjudging  that  plaintiff  recover 
of  defendant  $560,  with  $76.34  costs,  amounting  in  all 
to  $636.34. 

From  Uxis  judgment  defendant  appealed. 
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Appellant's  and  Respondent's  points. 


Souther  &  Stedman^  attorneys,  and  (7.  E.  Souther^  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued : — I.  The  contract  was  not  a  "  contract 
of  exchange,"  and  by  this  error  the  case  below  through- 
out was  permeated  and  infected  (Wilcox  v.  Randall,  7 
Barl.  638;  3  R.  S.  [Throops  ed.],  2197,  §  3).  Not 
being  an  "  exchange,'  it  was  simply  the  instrument  to 
an  ordinary  transfer  of  real  estate  (from  defendant  as 
vendor),  where  the  consideration  therefor  (from  plain- 
tiff as  vendee  was  to  be  part  money  and  part  land ;  and 
the  case  is  wholly  without  evidence  that  "  it  was  mutu- 
ally rescinded;"  or  that  it  "was  agreed  to  be  re- 
scinded, and  was  rescinded  by  the  parties ; "  or  that  "  it 
was  thereupon  rescinded  by  mutual  consent." 

The  breach  by  plaintiff  conferred  on  defendant  the 
right  of  rescission,  "thereupon  the  contract  was  re- 
scinded," i.  6.,  of  course,  by  defendant,  as  the  only  one 
having  that  right,  and  by  him  simply  because  if  plain- 
tiff could  not  pay  for  the  thing,  defendant  need  not 
continue  bound  to  sell  it. 

Kelly  <fe  Macraey  attorneys,  and  Wm.  F.  Macrae^ 
of  counsel  for  respondent,  on  the  questions  considered 
in  the  opinion,  argued : — ^I.  The  defendant  having 
backed  out  from  the  contract,  and  the  contract  hav- 
ing been  rescinded  by  consent,  the  parties  were  placed 
in  statu  quOj  and  defendant  was  bound  to  refund  the 
$500  (Green  v.  Green,  9  Cow.  50 ;  Thrasher  v.  Bent- 
ley,  2T.&C.  309  ;  Weaver  v.  Bentley,  1  Caines,  47  ; 
Utter  V.  Stuart,  30  Barh.  20  ;  Cockroft  v.  N.  Y.  &  N.  H. 
K  R.,  69  N.  T.  207 ;  Tice  v.  Zinsser,  76  76.  552  ; 
Graves  v.  White,  87  Ih.  463  ;  Bigler  v.  Morgan,  77  76. 
312). 

n.  The  defendant  entirely  mistakes  the  law  applica- 
ble to  this  case  in  his  insistence  on  his  counter-claim  for 
expenses.  The  rescission  absolutely  foreclosed  and  cut 
off  any  claim  of  that  kind.  It  is  only  on  the  theory  of 
a  breach  of  an  obligatory  contract  that  defendant's  ex- 
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penses  could  be  counter-claimed,  and  as  the  rescission 
entirely  abrogated  the  contract  no  breach  can  be  as^ 
signed  as  against  either  party  predicated  thereon  (Big- 
ler  V.  Morgan,  supra). 

Per  Curiam. — ^The  stipulation  made  and  signed  by 
the  parties  showed  that  the  contract  was  rescinded. 
This  presumptively  meant  a  mutual  rescission,  and,  in 
the  absence  of  evidence  rebutting  the  presumption, 
justified  the  finding  that  the  rescission  was  by  mutual 
agreement.  This  being  so,  although  the  contract  was 
not  strictly  one  for  the  exchange  of  real  estate,  the 
plaintiff  became  entitled  to  recover  back  what  he  had 
paid  on  account  of  the  contract  and  the  defendant  could 
not  maintain  recoupment.  There  cannot  be  a  rescission 
in  part  and  an  afiirmance  in  part.  The  learned  judge 
below  was  therefore  right  in  the  determination  made 
by  him. 

The  judgment  must  be  affirmed  with  costs. 


JOHANNA  BEENHARD,  Respondent,  v.  MARY  S. 
McMASTER,  et  al.,  as  Ex'rs.,  Appellants. 

False  statement  by  vendor  as  to  valuer  when  no  defense  to  obligation  arising 

out  of  contract. 

A  mere  false  statement  aa  to  the  value  of  certain  property,  althongli  it 
may  have  induced  a  contract  for  the  purchase,  does  not,  by  itself,  con- 
stitute a  defense  to  an  obligation  arising  out  of  such  contract,  in  a  con- 
troversy between  parties  bearing  no  other  relation  to  each  other  th«-n 
such  as  arose  from  the  contract. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham.  JJ. 

Bedded  December  17, 1886. 
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Appellants'  points. 

Appeal  from  judgment  entered  upon  the  report  of  a 
referee. 

The  plaintiff  sued  upon  a  bond  given  to  secure  part 
of  the  purchase  money  of  land  in  Virginia.  The  de- 
fendants set  up  a  counter-claim  of  $20^000  damages  for 
fraud. 

Alexander  ITiain,  for  appellants.  —  I.  The  referee 
erred  in  disallowing  defendants'  counter-claim,  because 
of  the  false  and  fraudulent  representations  made  by 
plaintiff  to  McMaster  as  to  the  value  of  the  property  in 
Virginia.  McMaster  is  now  dead,  which  will  account 
for  the  findings  of  the  referee  that  there  was  no  evi- 
dence that  he  relied  solely  upon  plaintiff's  representa- 
tion. The  property  was  in  a  distant  state,  and  his 
disposition  to  personally  inquire  after  the  value  was 
met  by  the  re-assurance  which  amounted  to  an  artifice 
on  the  part  of  the  plaintiff  to  prevent  inquiry  and  the 
obtaining  of  knowledge  by  McMaster,  that  the  property 
was  as  it  had  been  represented  (Chrysler  v.  Canaday,  90 
iV.  T.  279).  Each  party  did  not  stand  upon  an  equal 
footing  in  respect  to  knowledge.  Plamtiff 's  agents  as^ 
serted  in  language  indicating  a  claim  of  actual  knowl- 
edge of  values  which  could  not  be  construed  into  an 
expression  of  opinion  only. 

The  case  of  Simar  v.  Canaday  (53  JV.  Y.  306),  is  di- 
rectly in  point.  By  this  case  it  is  also  determined  that, 
whether  the  representations  are  a  mere  expression  of 
opinion  or  an  affirmation  of  fact  to  be  relied  upon  by 
the  vendee,  is  not  a  question  of  law  for  the  court,  but 
to  be  determined  as  a  question  of  fact.  The  case  of 
Long  V.  Warren  (68  iV.  Y.  426),  is  not  in  conflict  with 
this  doctrine  but  rather  in  confirmation  of  it.  In  the 
case  of  EUis  v.  Andrews  (56  If.  Y.  83),  the  doctrine  is 
reiterated,  that  a  false  statement  of  value  alone  is  in- 
sufficient upon  which  to  predicate  an  action  for  dam- 
ages, but  even  that  case  was  decided  by  a  divided  court 
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and  by  a  bare  majority ;  the  reporter  taking  pains  to 
call  attention  to  the  distinction  between  that  case  and 
that  of  Simar  v.  Canaday  by  a  foot  note. 

Furman  v.  Titus  (40  Super.  CL  284),  is  put  expressly 
on  the  ground  that  false  representations  as  to  value  are 
not  actionable  where  the  vendee  has  an  opportunity  to 
examine  the  property,  and  to  judge  of  its  value.  The 
question  was  not  touched  upon  in  McMillan  c.  Arthur, 
98  N.  r.  167.  In  Van  Epps  v.  Harrison  (5  Mil,  63),  held 
that  representations  that  land  was  level  and  required  no 
grading,  &c.,  were  actionable  where  the  representations 
were  made  in  New  York  city  and  the  property  near 
Albany.  Gordon  v.  Butler  (106  U.  S.  553),  was  an  ac- 
tion brought  to  recover  damages  for  alleged  fraudulent 
representations  as  to  value,  and  the  court  decided  that 
the  complaint  should  have  been  dismissed.  The  facts 
in  that  case  show  that  from  the  language  used,  the  par- 
ties intended  only  an  expression  of  opinion,  as  that  the 
statements  made  were  to  the  best  of  their  belief  only. 
In  commenting  on  that  case  and  some  others,  the  court 
of  appeals  in  Hickey  v.  Morrell  (102  N.  F.  454),  say : — 
"  But  in  none  of  them  is  it  denied  that  if  the  person 
making. the  statement  or  expressing  the  opinion  had,  at 
the  time,  knowledge  of  its  falsity,  the  action  would  lie." 
In  that  case  the  court  sustained  the  right  of  the  plain- 
tiff to  recover  damages  where  goods  had  been  destroyed 
by  fire,  after  representations  made  by  the  warehouse- 
man by  circular  in  the  city  of  New  York,  to  a  resident 
of  the  same  city,  that  the  warehouse  was  fire-proof. 
The  defendants  here  invoke  the  well  established  princi- 
ple that  he  who  asserts  as  the  truth  that  which  he  does 
not  know  to  be  true,  is  equally  liable  with  one  who 
makes  a  statement  which  he  knows  to  be  false.  But  in 
the  case  at  bar,  defendants'  testator  was  indi  ced  to  re- 
frain from  inquiries  as  to  the  value  of  the  property  he 
was  to  receive,  by  renewed  assurances  that  he  might 
rely  upon  the  former  representations  made  to  him. 
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Respondent's  points. 


Roger  Foster ,  for  respondent. — ^I.  Case  for  fraud  will 
not  lie  unless  the  party  to  whom  the  statement  was  made 
was  influenced  solely  thereby  in  an  action  resulting  to 
his  damage  (Watson  v.  Paulson,  15  Jurist.  1111 ;  Wing 
V.  Woolfolk,  116  U.  S.  599  ;  Long  v.  Warren,  68  iV.  T. 
426  ;  Chrysler  v.  Canaday,  90  lb.  272). 

n.  The  representations  were  in  no  sense  fraudulent. 
They  were  merely  false. 

in.  An  action  will  not  lie  for  a  fraudulent  statement 
as  to  value  (Ellis  v.  Andrews,  56  If.  Y.  83  ;  Atwood  t?. 
Small,  6  Clark  &  Finnelly,  232,  448  ;  Holland! s  Juris- 
prudence \2d  Ed."]  200).  "  The  rhetorical  phrases  of 
the  vendor  are  not  necessarily  fraudulent.  '  Simplex 
commendatio  non  ohligat ' "  (Sandford  v.  Hanby,  23 
Wend.  260  ;  Starr  v.  Bennett,  5  Hillj  503 ;  Haight  v. 
Hoyt,  19  N.  Y.  464  ;  Slaughter's  Adm.  v.  Gersen,  14 
Wall.  279 ;  Gordon  v.  Butler,  105  U.  S.  553 ;  Veasey 
V.  Doton,  3  Allen  [J/ass.]  380 ;  Graffenstein  v.  Epstein 
&  Co.,  23  Kans,  443  ;  2  Kent's  Comm.  486).  In  Simar 
V.  Canaday  (53  N.  Y.  298),  there  were  false  representa- 
tions as  to  the  price  for  which  the  land  in  question  had 
previously  been  sold.  Moreover,  a  statement  that  a 
mortgage  is  valuable  is  equivalent  to  an  affirmation  of 
the  solvency  of  the  mortgagor  (See  the  case  on  appeal 
at  the  Bar  Association,  where  the  facts  appear  more 
fully  than  in  the  report).  Chrysler  v.  Canaday  (90 
If.  Y.  272),  contains  a  few  words  by  Judge  Miller  in- 
consistent with  this  well-settled  rule.  When  the  ques- 
tion is  again  presented  to  the  court  of  appeals  for 
.  decision,  it  is  not  likely  that  its  members  will  make 
such  an  innovation  in  the  law.  But  even  if  the 
language  cited  by  the  appellants  stated  the  law  cor- 
rectly, it  could  not  aid  them.  That  requires  the  use  of 
some  artifice  and  the  entire  reliance  of  the  vendee  upon 
the  representations  as  to  value,  to  make  the  vendor  re- 
sponsible. Here,  the  referee  has  found  that  there  was 
no  artifice^  that  McMaster  was  not  induced  by  the  state- 
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ments  to  forbear  from  inquiry,  and  that  he  was  not  in- 
duced solely  thereby  to  purchase  the  land  in  question. 

Per  Curiam. — ^As  the  appellants  submit  no  evidence, 
but  rely  solely  on  the  findings  of  the  referee,  and  the 
said  findings  affirmatively  show  :— 

(1)  that  there  is  no  proof  that  the  plaintiff  made  to 
David  McMaster,  before  he  purchased  her  property  in 
Virginia,  any  representation  which  she  believed  to  be 
untrue ; 

(2)  that  there  is  no  proof  that  the  plaintiff  made  to 
David  McMaster,  before  he  purchased  her  property  in 
Virginia,  any  representations  with  the  intent  to  defraud 
him ; 

(3)  that  there  is  no  proof  that  any  artifice  was  em- 
ployed by  the  plaintiff  before  David  McMaster  agreed 
to  buy  the  said  land,  to  prevent  inquiry  by  him  con- 
cerning said  land ;  and 

(4)  that  there  is  no  proof  that  David  McMaster  did, 
on  account  of  his  reliance  upon  any  representations 
made  by  the  plaintiff,  forbear  from  inspecting  the  said 
land  before  he  purchased  the  same ;  the  only  grievance 
left  to  the  appellants  consists  of  a  false  statement  as  to 
the  value  of  the  land. 

Such  a  statement  has  never  yet  been  held  to  consti- 
tute a  defense  to  an  obligation  arising  out  of  a  contract 
thus  entered  into,  in  a  controversy  between  parties  bear- 
ing no  other  relation  to  each  other  than  such  as  arose 
from  Ihe  contract,  and  as  long  as  the  controversy  is  be- 
tween such  parties  it  makes  no  difference  that  ihe  false 
statement  as  to  value  may  have  induced,  or  did  induce, 
the  contract.  So  mere  inadequacy  of  consideration  of 
itself  is  never  proof  of  fraud  in  such  a  case. 

Judgment  must  be  affirmed  with  costs. 
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ANGELINE  M.  BROWN,  Respondent,  v.  ALFRED  S. 

PURDY,  ET  AL.,  Appellants. 

Physicians'*  liability  for  reporting  a  disease  as  small  pox,  and  stating  symp" 
toms  of  the  disease  to  an  Inspector  of  the  Eealth  Board. 

Defendants  were  attending  physicians  of  plaintiff,  and  one  of  them 
reported  the  case  to  the  Board  of  Health  as  one  of  small  pox.  This 
occasioned  the  sending  by  that  Board  of  an  inspector  to  examine  the 

.  case,  and  while  the  inspector  was  conducting  the  examination  one  of 
the  defendants  remarked  to  him,  **  Did  you  notice  her  breath ;  that  was 
what  convinced  me  more  than  anything  else.''  Upon  such  examination 
the  inspector  formed  the  judgment  that  the  plaintiff  had  small  pox 
an.d  thereupon  directed  her.  removal  to  the  small  pox  hospital.  Under 
this  direction  she  was  involuntarily  removed  to  that  hospital.  There 
was  evidence  given  by  the  plaintiff  herself  as  to  her  condition,  and  also 
evidence  as  to  the  exact  appearance  of  an  eruption  which  had  broken 
out  on  her. 

Held,  1st.  That  the  condition  of  the  plaintiff  at  the  time,  as  shown  by  her- 
self, and  the  then  appearance  of  the  eruption,  made  a  question  of  fact 
as  to  whether  the  disease  was  small  pox,  which  question  it  was  the  duty 
of  the  inspector,  imposed  on  him  by  law,  to  adjudge  on,  and  his  deci- 
sion, whether  right  or  wrong,  was  final,  and  afforded  perfect  immunity 
to  him,  and  to  those  reporting  the  case  to  him,  and  those  aiding  him  or 
acting  under  his  direction ;  he  acting  on  his  own  judgment ;  and  a  case 
of  conspiracy  to  use,  and  have  used,  his  power  irrespective  of  whether 
there  is  a  legal  occasion  for  such  use,  not  being  presented.  2nd.  State- 
ments concerning  the  symptoms  of  the  patient's  disease  made  by  the 
patient's  attending  physician  to  the  inspector,  which  are  in  the  direction 
of  enlightening  his  judgment,  and  not  an  appeal  to  him  not  to  act  on 
his  own  observations  and  inferences,  give  no  right  of  action. 

A  mere  omission  by  the  patient's  attending  physician  to  use  ordinary  skill 
in  diagnosing  the  disease  before  reporting  it  to  the  Board  of  Health  as 
a  case  of  small  pox,  gives  no  right  of  action. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman.  J. 

Decided  December  30, 1886. 

Note. — The  points  on  both  sides  were  elaborate  and  exhaustive.  They 
cannot  be  abbreviated  with  justice  to  the  counsel  or  much  benefit  to  the 
profession.    They  can  be  found  in  the  library  of  the  court 
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Appeal  by  defendants  from  judgment  jentered  upon 
verdict  for  plaintiff,  and  upon  order  denying  motion  for 
new  trial  made  upon  the  minutes. 

The'  action  was  for  damages  from  the  alleged  respon- 
sibility of  the  defendants,  who  were  the  physicians  of 
plaintiff,  to  plaintiff  as  their  patient,  for  her  removal  by 
the  public  authonties  to  the  small  pox  hospital. 

The  jury  found  for  plaintiff. 

Lowery^  Stone  <fe  Auerhachj  attorneys,  and  CrroS" 
venor  P.  Lowery  and  Francis  Lynde  Stetson,  of  counsel 
for  appellants. 

W.  J.  Marrinj  attorney,  and  of  counsel  for  respon- 
dent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^In  November, 
1879,  the  plaintiff  was  taken  involuntarily  from  her 
dwelling  to  the  small  pox  hospital.  This  was  effected 
by  the  action  of  a  sanitary  inspector,  in  conformity  to 
the  health  law.  The  validity  and  regularity  of  his  pro- 
ceedings are  not  questioned  in  this  case,  excepting  in 
one  respect,  namely,  that  when  the  inspector  examined 
the  plaintiff  to  ascertain  if  she  had  small  pox,  her  ap- 
pearance and  symptoms  did  not  justify  him  in  thinking 
or  deciding  that  she  had. 

K  there  was  any  case  for  his  judgment,  or  any  fact 
of  appearance  or  symptom  as  to  which  a  question  of 
small  pox  or  not  could  arise,  his  determination  as  to  the 
legality  or  propriety  of  removal  was  final.  The  rule 
and  its  limitations  are  given  in  Underwood  v.  Green 
(42  N,  T.  140). 

There  was  a  case  for  his  judgment  in  the  eruption 
upon  the  skin  of  the  plaintiff,  and  the  history  ot  the 
case  as  given  by  the  plaintiff  herself.  It  is  clear  to  me, 
that  the  condition  of  the  plaintiff,  and  particularly  the 
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eruption  as  shown  by  herself,  after  the  exact  appear- 
ance of  the  eruption  had  been  ascertained,  made  the 
question,  and  would  necessarily  make  it  to  any  phy- 
sician, of  whether  it  was  a  case  of  small  pox.  The  law 
imposed  upon  the  inspector  the  duty  of  adjudging  as  to 
this  question  of  fact,  and  his  decision  of  it  was  final, 
and  no  action,  even  irrespective  of  the  statute  giving 
inspectors  immunity  from  actions,  could  be  maintained 
against  him. 

This  action  is  in  reality  placed  by  respondent's  coun- 
sel upon  the  proposition  that  the  defendants  are  liable 
for  the  inconvenience  and  pecuniary  loss  the  plaintiff 
suffered  from  the  conduct  of  the  inspector,  which  we 
have  considered  not  to  be  actionable. 

As  matter  of  proof  in  this  case,  the  defendants  were 
not  present  when  the  removal  was  made.  They  had  no 
part  or  lot  in  the  execution  of  the  report  made  by  the 
inspector.  Immediately  before  it  was  made,  and  while 
the  inspector  was  examhiing  the  case,  one  of  the  defen- 
dants  was  with  him  at  the  bedside,  and  said  to  him, 
"  Did  you  notice  her  breath  ?  That  was  what  convinced 
me  more  than  anything  else."  And  one  of  the  defen- 
dants had  reported  the  case  to  the  Board  of  Health,  as 
one  of  small  pox,  and  this  was  the  occasion  of  the  in- 
spector examining  the  case.  I  cannot  see  that  this  was 
a  wrong  to  plaintiff.  It  was  an  address  to  the  judg- 
ment of  a  public  officer  bound  to  exercise  that  judg- 
ment. It  was  in  the  direction  of  enlightening  that 
judgment.  It  was  not  an  attempt  to  prevent  the  judg- 
ment. It  was  not  an  appeal  to  the  officer  not  act  upon 
his  own  observations  and  inferences.  It  is  admitted 
that  the  defendants  acted  in  good  faith  and  without 
malice.  It  is  not  at  all  a  case  of  conspiring  with  a 
public  officer  to  use  his  power,  irrespective  of  whether 
there  is  the  legal  occasion  of  such  an  use. 

It  is  to  be  observed  that  it  cannot  be  maintained  that 
the  action  of  the  officer  was  caused  by  anything  said  or 
done  by  the  defendants.    The  cause  of  that  action  arose 
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in  the  will  and  judgment  of  the  officer.  Between  the 
statements  of  the  defendants  and  the  forming  of  the 
officer's  judgment,  there  was  not  the  relation  of  caiise 
and  effect. 

Nor,  as  I  view  the  case,  can  it  be  maintained  that  the 
defendants'  omission,  if  there  were  such  an  omission, 
to  use  ordinary  skill  as  physicians,  in  coming  to  their 
opinions,  was  actionable  under  the  facte  in  this  case. 
There  was  no  improper  or  hurtful  treatment  or  med- 
ication, in  pursuance  of  the  opinions.  These  opin- 
ions led  them  to  make  an  honest  report  to  the  Health 
Board.  The  statutes  had  made  it  their  duty  to  report 
cases  of  contagious  diseases.  The  performance  of 
this  duty  was  not  part  of  the  functions  of  a  physi- 
cian in  his  relation  to  a  patient,  but  rather  to  the  pub- 
lic. My  opinion  is  that  in  order  to  give  the  public 
the  protection  due  to  it,  according  to  the  intention  of 
the  statute,  any  physician  that  forms,  in  fact,  an  opinion 
that  a  patient  has  a  contagious  disease,  is  boimd  to  re- 
port the  case,  whether  he  has  or  has  not  used  ordinary 
professional  skiU  and  knowledge.  A  physician  of  skill 
in  everything  but  cases  of  small  pox,  which  happily  are 
not  numerous,  may  unexpectedly  to  himself  be  called 
to  a  case,  which  presente  to  him  the  appearance  of  small 
pox.  It  may  be  said  that  he  can  call  in  counsel.  It 
cannot,  however,  be  said  that  private  counsel  should 
be  called  in  rather  than  such  as  the  law  has  appointed. 
Certainly  if  he  really  thinks  the  case  to  be  one 
of  small  pox,  it  is  his  duty  to  conmiunicate  his  opin- 
ion to  the  public  authorities  who  furnish  skilled  physi- 
cians peculiarly  competent  to  pass  upon  the  case.  They 
are  the  experte  that  the  law  pointe  out  for  the  physician. 
The  attendance  of  these  experte  upon  a  patient  can 
cause  no  injury,  and  thereafter,  the  responsibility  reste 
solely  upon  the  public  officer. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff 
had  no  cause  of  action,  and  that  the  complaint  should 
have  been  dismissed. 
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Judgment  and  order  appealed  from  dismissed  with 
costs  to  abide  event,  and  new  trial  ordered. 

Fbeedman,  J.,  concurred. 


CHAELES  M.  FROST,  Respondent,  v.  JOHN  F. 

DE  LURY,  Appellant. 

Trial,  conduct  of— Evidence,  nonobjection  to  prior  evidence,  effect  on  ob^ 
Jections  to  mbaequent  questions  in  the  same  line — False  imprisonment, 
promoter  of,  when  liable  for  acts  and  omissions  of  jailer. 

On  the  trial  of  this  action  for  false  imprisonment  plaintiff  was  allowed 
to  testify  without  objection,  that  he  sent  his  child  and  wife  to  her 
father^s  house,  and  to  give  testimony  to  the  effect  that  this  resulted  from 
his  arrest.  He  was  then  asked,  *'How  long  was  she  at  your  father^s 
house  ?  "  A  general  objection  to  this  question  was  ovennled.  Held, 
that  if  the  question  was  objectionable  in  itself,  the  defendant  by  not 
objecting  to  the  matter  immediately  preceding,  made  it  legitimate  tes- 
timony. 

The  plaintiff,  having  testified  that  after  he  was  locked  up  he  made  an 
effort  to  get  the  attention  of  somebody^  was  asked,  *' What  did  you 
do?"  an  objection  to  which  was  overruled.  He  answered,  "I  rattled 
on  the  door,  made  all  the  noise  I  could  to  attract  attention.  There  was 
no  heed  paid  to  it  by  any  one."  Held,  that  as  the  answer  described  a 
usual  concomitant  of  an  imprisonment,  and  did  not  imply  that  the 
jaUer^s  omission  was  a  personal  wrong  on  his  part,  there  was  no  error 
in  the  admission  of  the  evidence. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  SO,  1886. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict of  jury  and  from  order  denying  motion  for  new 
trial. 
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AppeUaat^s  points. 

Action  for  damages  for  malicious  prosecution  and 
false  imprisonment. 

The  facts  appear  in  the  opinion. 

Howe  <k  Hummely  attorneys,  and  of  counsel  for  ap- 
pellant, on  the  questions  considered  in  the  opinion, 
argued : — ^I.  It  was  error  to  permit  plaintiJS  to  show 
that  in  consequence  of  being  out  of  employment  he 
was  compelled  to  send  his  wife  to  her  father's,  and  was 
deprived  of  her  society  for  ten  months.  Even  if  the 
plaintiff's  sending  his  wife  to  her  father's  house  tended 
to  show  damages,  no  such  damages  were  claimed  in  the 
complaint,  and  therefore  could  not  be  proved  on  the 
trial  (Moloney  n.  Dows,  15  Hou).  Pr.  265 ;  Jutte  t?. 
Hughes,  67  N.  T.  271 ;  Parsons  v.  Sutton,  66  76.  96  ; 
Vanderslice  v.  Newton,  4  76.  132  ;  Stevens  t?.  Rodger, 
25  Hun  J  54  ;  Havemeyer  v.  Fuller,  60  How.  Pr.  316  ; 
Barnard  v.  Benoind,  19  Alh.  X.  J.  77  ;  Squire  tJ.  Gould, 
14  Wend.  159 ;  Strang  v.  Whitehead,  12  76.  64).  Even 
if  this  was  an  element  of  damages,  the  damages  are  too 
remote  (2  Ghreenleaf  JEv.  §  256,  13th  ed. ;  Hoey  v. 
Felton,  31  X.  J.  R.  \N.  S!]  O.  P.  105 ;  5  Law  Times 
\N.  >S.]  354  ;  11  a  B.  \N.  ^.]  142 ;  Sedg.  Measure  of 
Vamages,  §  84,  notes  1  and  2 ;  Brown  v.  Cummings,  7 
Allen,  507 ;  Knight  v.  WUcox,  14  N.  T.  413).  This 
evidence  cannot  be  considered  harmless.  It  must  have 
been  considered  by  the  jury  in  assessing  defendant's 
damages ;  and  besides,  it  tended  to  arouse  ithe  preju- 
dices and  awaken  the  sympathies  of  the  jury,  and 
where  such  is  the  probable  or  even  the  possible  effect 
of  the  admission  of  illegal  evidence,  it  will  be  ground 
for  reversal  (Carroll «?.  Diemel,  95  N.  T.  252  ;  O'Hagan 
V.  Dillon,  76  lb.  170  -,  Anderson  v.  Rome,  W.  &  0.  R.  R. 
Co.  54  76.  341 ;  Brague  v.  Lord,  67  76.  499 ;  Baird  v. 
Gillett,  47  76.  186;  WorralU.  Parmelee,  1  lb.  619; 
Ayres  v.  Water  Com'rs,  22  Hun,  299). 

n.  It  was  error  to  permit  the  plaintiff  to  testify  to 


FROST  V.  DE  LURY.  115 


Opinion  of  the  Gonrt,  by  Sedgwick,  Cb.  J. 


aOm 


the  conduct  of  the  prison  officials  towards  him  after  he 
had  been  committed  by  the  magistrate.  The  defendant 
had  no  control  over  the  authorities  in  charge  of  the 
prison.  They  were  city  officials*  He  had  given  no  in- 
structions to  these  officials,  and  it  did  not  appear  that 
the  defendant  ever  had  any  knowledge  of  the  plaintiff's 
place  of  confinement.  It  is  well  known  that  all  prisons 
are  conducted  in  pursuance  of  certain  rules,  and  by  law 
it  is  the  duty  of  the  magistrate  to  afford  to  every  per^ 
son  brought  before  him  an  opportunity  to  send  for  coun- 
sel, &c.  {Code  Crim.  Pro.  §  189).  If  the  magistrate  or 
any  of  the  prison  officials  violated  this  duty  and  refused 
th^  permission  to  the  plaintiff  when  in  itxeiT  custody, 
surely  the  defendant  could  not  justly  be  held  accounta- 
ble for  their  misdeeds.  In  actions  for  false  imprison- 
ment and  like  cases,  jurors  are  apt  to  be  led  into  finding 
verdicts  by  prejudice  on  the  one  hand  or  sympathy  on 
the  other,  and  it  is  well  settled  that  in  aU  cases,  and 
especially  in  cases  of  false  imprisonment  and  other  ac- 
tions of  that  class,  all  illegal  evidence  which  tends  to 
awaken  the  sympathies  or  arouse  the  prejudices  of  a 
jury  cannot  be  considered  harmless  (See  authorities 
cited  on  this  head  under  Point  I). 

William  L.  Olarky  attorney,  and  of  counsel  for  re- 
spondent. 

Bt  the  Court. — Sedgwick,  Ch.  J. — ^The  defendant 
had  caused  the  arrest  of  the  plaintiff  without  warrant. 
The  plaintiff  was  the  clerk  of  the  defendant.  The 
charge  was  that  the  plaintiff  had  stolen  or  embezzled 
about  $19  from  the  defendant.  The  plaintiff  was  duly 
tried  and  was  acquitted. 

On  the  present  appeal  two  exceptions  may  be  noticed. 
The  plaintiff,  as  a  Wness,  testified  withoit  objection 
from  defendant,  that  he  sent  his  wife  and  child  to  her 
father's  house  in  consequence  of  the  arrest,  because  he 
did  not  have  sufficient  means  to  support  them,  and  that 
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this  was  occasioned  by  his  dismissal  from  the  def end* 
ant's  employment  and  being  unable  to  obtain  any  other 
lucrative  employment.  Then  was  asked  the  question, 
"  How  lonff  was  she  at  your  father's  house  ?  "  There 
was  a  general  objection;  which  was  overruled.  U  the 
question  were  objectionable  in  itself,  the  defendant  had 
by  not  objecting  to  the  matter  immediately  preceding, 
made  it  legitimate  testimony,  leaving  as  the  only  inquiry 
on  the  question  objected  to,  whether  that  question  was 
calculated  to  make  more  specific  the  preceding  testi- 
mony. If  the  defendant  meant  to  turn  the  attention 
of  the  court  to  the  inadmissibility  of  the  earlier  testi- 
mony, it  should  have  been  done  in  a  specific  way. 

The  other  exception  was  taken  after  the  plaintiff  had 
testified  that  after  he  was  locked  up,  he  made  an  effort 
to  get  the  attention  of  somebody.  He  was  then  asked, 
"What  did  you  do?"  The  witness  answered,  against 
defendant's  objection,  "  I  rattled  on  the  door,  called  and 
made  all  the  noise  I  could  to  attract  attention.  There 
was  no  heed  paid  to  it  by  any  one."  The  reason  urged 
for  the  inadmissibility  of  the  answer  is,  that  the  defend- 
ant was  not  responsible  for  the  omission  of  the  jailer  to 
go  to  the  plaintiff.  The  defendant  was  responsible  for 
the  damages  flowing  from  the  imprisonment  and  its 
usual  concomitants,  and  the  answer  described  such  an 
imprisonment.  It  does  not  imply  that  the  jailer's  omis- 
sion was  a  personal  wrong  on  his  part. 

The  defendant's  counsel  did  not  on  the  trial  or  on  the 
appeal,  meet  the  point  of  whether  a  party  charged  as 
plaintiff  was  could  be  legally  arrested  without  warrant. 

The  defendant  was  not  entitled  to  a  new  trial  on  any 
ground  taken  by  the  motion  for  a  new  trial. 

Judgment  and  order  appealed  from  affirmed  with 
costs. 


IngrahaM;  J.,  concurred. 
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SILAS  W.  COCHRAN,  Appellant,  v.  BENJAMIN  E. 

SMITH,  ET  AL.,  Respondents. 

Limited  corporations— Liability  of  directors  under  §§  14,  18,  21,  chap.  611 
Laws  1875 — Return  of  execution  not  necessary  to — Statute  of  Limitations 
as  affecting. 

Under  section  14  of  chapter  611  of  Laws  of  1875,  prohibiting  tlie  issue  by 
a  corporation  organized  under  that  law,  of  stock  or  bonds,  except  for 

money,  labor  done,  or  property at  its  fair  value,  an  action 

cannot  be  sustained  against  the  directors  by  a  creditor  of  the  company 
unless  it  appears  that  he,  as  such  creditor,  suffered  damages  from  the 
acts  of  the  directors  violative  of  this  section. 

After  the  appointment  of  a  receiver  of  a  corporation  and  his  entry  into 
possession,  the  directors  are  under  no  duty  to  file  an  annual  report, 
under  section  18  of  said  Act ;  and  their  omission  so  to  do  affords  no 
ground  for  an  action  against  them. 

After  the  directors  have,  under  their  then  view  of  the  law  (which  was 
correct),  failed  to  file  an  annual  report  for  one  year,  their  subsequent 
action  under  another  and  mistaken  view  of  the  law,  of  filing  an  annual 
report  for  a  subsequent  year,  will  not  estop  them  from  insisting  that 
they  were  under  no  obligation  to  file  either  the  report  which  they  omit- 
ted to  file  or  the  one  which  they  did  file. 

Return  of  execution  against  the  company  unsatisfied  is  not  a  condition  of  a 
cause  of  action  against  the  directors ;  such  return  does  not  prescribe  the 
period  at  which  t^e  statute  of  limitations  begins  to  run  against  an  action 
based  on  the  14th,  18th,  or  21st  sections  of  said  Act. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  80,  1886. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  de- 
fendants entered  upon  a  verdict  directed  by  the  court, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  complaint  contained  four  causes  of  action :  1st, 
one  based  on  a  violation  by  the  directors  of  the  provi- 
sions of  section  14  of  chapter  611  of  the  Laws  of  1875 ; 
2nd,  one  based  on  section  18,  requiring  an  annual  report 
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to  be  made  and  filed,  it  being  alleged  that  such  report 
was  not  made  and  filed  within  twenty  days  after  Janu- 
ary 1,  1881 ;  3rd,  one  for  not  keeping  painted  in  a  con- 
spicuous position  its  name,  with  the  word  "limited;" 
and  4th,  one  for  filing  a  false  report  on  July  1,  1880. 
On  the  trial  the  third  cause  of  action  was  abandoned. 

Samuel  JE.  Browrij  attorney,  and  Tracy  Gould,  of 
counsel  for  appellant^  in  the  question  considered  in  the 
opinion,  argued : 

I.  In  determining  the  correctness  of  the  disposition  of 
the  case  made  by  the  court  on  the  trial,  every  contested 
fact  must  be  deemed  established  in  favor  of  the  appel- 
lant, who  is  also  entitled  to  the  most  favorable  infer- 
ences deducible  from  the  evidence.  And  upon  this 
appeal  it  must  be  assumed  that  the  causes  of  action  set 
forth  in  the  complaint  exist,  and  that  defendants  are 
liable  thereon,  unless  they  are  barred  by  the  statute  of 
limitations  (Clemence  t?.  City  of  Auburn,  66  N.  Y.  334 ; 
Rehberg  v.  Mayor,  91  Ih.  137-141).  It  must,  therefore, 
be  taken  for  granted  that  the  defendants  parted  with 
the  capital  stock  of  the  company  for  property  at  more 
than  its  fair  value. 

n.  Directors  of  limited  liability  companies,  organized 
under  chapter  611  of  Laws  of  1876  (as  the  Rockaway 
Beach  Improvement  Company  was  organized)  are  merely 
trustees  for  the  benefit  of  creditors.  In  the  English 
statutes  regulating  like  corporations,  the  corresponding 
officers  are  called  trustees.  So  long  as  they  violate  no 
provision  of  the  statute,  so  long  as  they  see  that  none  of 
the  capital  stock  is  issued  except  for  cash  or  property  at 
its  actual  and  fair  value  (see  §  14),  and  at  the  same  time 
see  that  the  total  indebtedness  does  not  exceed  the 
amount  of  the  capital  stock  (see  §  22),  there  must  be  in 
their  hands  a  fund  with  which  to  pay  all  creditors  in 
full.  It  will  be  seen  that  this  parting  with  the  capital 
stock  for  property  at  more  than  its  fair  value  is  made 
the  plaintto's  first  cause  of  action.     To  the  direction  of 
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the  statute  above  referred  to  (§  14)  no  express  penalty 
is  attached.  It  is  merely  declaratory  of  the  common 
law  and  the  dereliction  of  the  trustees  in  wasting  and 
dissipating  the  trust  fund  makes  them  liable.  To  this 
liability — one  growing  out  of  the  relation  of  the  direc- 
tors to  the  corporation's  creditors  as  trustees  of  the  cor- 
porate property  and  existing  at  common  law,  not  cre- 
ated by  statute — the  three  years'  statute  of  limitation 
does  not  apply,  and  the  court  erred  in  holding  that  it 
did.  The  three  years'  limitation  does  not  apply,  because 
§  14  of  the  Act,  whose  express  provisions  these  defend- 
ants violated,  does  not,  nor  does  any  other  part  of  the 
Act,  or  any  other  statute,  "  impose  a  penalty  or  forfeit- 
ure," or  "  create  a  liability"  for  such  violation.  And  it 
has  been  expressly  held  that  the  three  years'  statute  of 
limitations  has  only  application  in  such  cases  to  an  action 
to  recover  a  penalty  or  enforce  a  liability  created  by  a 
statute  (Brinckerhoff  v.  Bostwick,  99  N.  Y.  185). 

in.  There  is  another  consideration  which  takes  the 
present  action  out  of  the  operation  of  the  statute  of 
limitation.  As  to  all  of  the  rights  of  action  given  by 
the  statute  itself,  appellant  could  not  have  sued  the  de- 
fendants on  his  judgment  against  the  company  until 
after  execution  was  issued  on  the  same  and  returned 
unsatisfied.  Execution  was  issued  on  said  judgment 
December  19,  1883,  and  return  was  made  thereon  De- 
cember 29,  1883,  and  filed  January  7,  1884.  So  much 
of  plaintiff's  cause  of  action  as  is  contained  in  said  judg- 
ment is  therefore  clearly  outside  the  statute. 

IV.  The  filing  of  the  false  report,  January  19,  1882, 
also  takes  the  cause  of  action  thereon  out  of  the  opera- 
tion of  the  statute.  Even  if,  as  the  trial  court  held, 
there  was  no  duty  on  the  part  of  the  defendants  to  file 
a  report  at  that  time,  yet  they  having  filed  one,  and 
plaintiff  having  relied  on  that  to  determine  the  limita- 
tion of  his  action,  the  defendants  are  estopped  from 
asserting  that  there  was  no  duty  on  theii  part  to  file 
the  same. 
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W.  M.  Saffordj  attorney,  and  Horace  Russell,  of  coun- 
sel for  respondent  Kidder,  and  Billings  &  Cardozo,  attor- 
neys, and  Coles  Morris,  and  Michael  H.  Cardozo,  of 
counsel  for  respondent  Attrill,  on  the  questions  con- 
sidered in  the  opinion,  argued : — 

I.  The  second  cause  of  action  is  to  charge  respondent 
as  a  director  under  ^  18  of  the  statute,  because  the  cor- 
poration  did  not  within  twenty  days  after  January  1, 
1881,  make  and  file  an  annual  report.  A  receiver  hav- 
ing been  appointed  in  August,  1880,  and  having  filed 
his  bond  and  taken  possession  of  the  property  of  the 
company,  no  report  was  necessary  after  that  date,  and 
no  liability  can  be  predicated  upon  the  failure  to  file 
such  report  (Huguenot  National  Bank  tj.  Studwell,  74 
N.  r.  621 ;  Bonnell  v.  Griswold,  80  /6.  128 ;  Bruce  v. 
Piatt,  80  Ih.  379 ;  Losee  v.  BuUard,  79/6.  404;  Kirk- 
land  V.  Kille,  99  Ih.  390 ;  Slee  v.  Bloom,  19  Johns,  456; 
20  76.  669 ;  Penniman  v.  Briggs,  Hopkins,  300 ;  8  Cow. 
387;  Bank  of  Poughkeepsie  v.  Abbotson,  24  Wend, 
479).  The  cases  of  Brinkerhoff  v.  Brown  (7  Johns.  Ch. 
225),  Bradt  v.  Benedict  (17  N.  Y.  93),  Sanborn  v.  Lef- 
ferts  (58  Tb.  179),  are  distinguishable. 

This  being  a  penal  statute,  the  courts  will  not  under- 
take to  enforce  it,  except  in  a  case  that  is  clearly  within 
the  meaning  and  intent  of  the  statute  as  well  as  within 
its  letter.  It  has  been  shown  that  the  spirit  of  the  stat- 
ute does  not  demand  a  report  under  the  circumstances 
of  this  case.  The  object  of  the  Act  should  control. 
"  Even  though  the  letter  of  the  Act  might  apply  to  the 
case,  if  it  were  not  within  the  mischief  intended  to  be 
prevented  or  remedied  by  it,  nor  within  its  spirit  and 
intention,  it  is  not  within  its  provisions"  (Bronson  r?. 
Dimock,  4  Hun,  614 ;  Briggs  v.  Easterly,  62  Barh.  51). 

n.  The  fourth  cause  of  action  is  based  upon  §  21  of 
the  statute,  for  filing  an  alleged  false  report  on  July  1, 
1880,  stating  that  the  amount  of  the  capital  stock  was 
paid  in  full.  It  is  well  settled  that  actions  brought  upon 
this  section  must  be  brought  within  three  years  after 
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the  cause  of  action  accrues  (Merchants'  Bank  v.  Bliss^ 
35  JS^.  r.  412;  Code  Civ.  Pro.,  §  38,  subd.  3).  The 
cause  of  action  accrues  when  there  is  a  concurrence  in 
point  of  time  of  a  false  report,  and  the  existence  of  a 
debt  (Veeder  v.  Baker,  38  N.  T.  160  j  Losee  v.  BuUard, 
79  n,  404). 

The  debts  of  this  corporation  were  aU  created  prior 
to  the  appointment  of  a  receiver  in  August,  1880.  This 
suit  was  not  commenced  until  January,  1884,  and  not 
within  three  years. 

in.  Each  defendant  appearing  by  a  separate  attor- 
ney and  interposing  a  separate  defense,  and  all  succeed- 
ing, each  was  entitled  to  a  separate  bill  of  costs  (Royce 
t.  Jones,  23  Hun^  452 ;  WiUiams  v.  Cassady,  22  76. 180; 
Del.,  L.  &  W.  R.  Co.  v.  Burkard,  40  76.  625). 

By  the  Court. — Sedgwick,  Ch.  J. — I  shall  refer  only 
to  such  grounds  as  the  learned  counsel  for  appellant 
has  presented  for  the  reversal  of  the  judgment.  The 
action  was  brought  by  plaintifE  claiming  as  a  creditor  of 
the  Rockaway  Beach  Improvement  Company  (Limited), 
against  the  defendants  as  directors  of  that  company, 
which  was  formed  under  chapter  611  of  the  Laws  of 
1875,  for  default,  as  claimed  by  the  complaint,  in  their 
conduct  as  directors. 

The  appellant's  counsel  argues  that  the  first  cause  of 
action,  in  the  complaint,  is  for  a  violation  of  the  14th 
section  of  the  Act,  in  their  parting  with  the  capital  stock 
of  the  company  for  property  at  more  than  its  fair  value. 
If,  which  is  more  than  doubtful,  the  plaintiff  has  any 
cause  of  action  against  directors,  under  the  statute  which 
declares  that  no  "  corporation  organized  under  this  act 
shall  issue  either  stock  or  bonds  except  for  money,  labor 
done,  or  property  actually  received  for  the  use  and 
legitimate  purposes  of  such  corporation,  at  its  fair  value  " 
(§  14),  it  is  clear  that  there  were  no  damages  to  the 
plaintiJBF,  as  creditor,  from  the  iacts  of  the  directors.  The 
transaction,  in  fact,  benefited  the  creditor  to  the  extent 
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of  the  value  of  the  property  acquired  by  the  company, 
while,  on  the  other  hand,  there  is  no  proof  or  presump- 
tion that  if  the  stock  had  not  been  issued  as  it  was 
issued,  any  other  or  greater  value,  especially  not  the 
nominal  amount,  could  have  been  procured  for  it.  For 
this  reason  it  becomes  immaterial  to  examine  whether 
the  action  under  this  statute  may  be  brought  within  six 
years  from  the  time  the  cause  of  action  accrued.  It 
may,  however,  properly  be  said  that  the  case  is  not  like 
Brinckerhoff  v.  Bostwick  (99  N.  T.  185).  If  the  defend- 
ants  were  liable,  they  would  be  so,  not  because  they 
wasted  the  fund,  that  is,  the  capital  stock,  as  is  argued, 
for  there  is  no  proof  that,  in  a  pecuniary  sense,  the 
transaction  was  injurious  to  creditors,  but  because  they 
took  part  in  an  act  fordidden  by  the  statute. 

The  next  proposition  is  that  the  three  years'  limita- 
tion applied  by  the  court  below  to  all  the  causes  of 
action,  was  not  to  be  calculated  until  after  the  return 
unsatisfied  of  the  execution  issued  upon  the  judgment 
which  the  plaintiff  had  recovered  against  the  company. 
The  counsel  did  not  cite  any  provision  of  the  statute 
which  makes  the  return  of  an  execution  imsatisfied  a 
condition  of  a  cause  of  action  against  directors.  I  have 
not  been  able  to  find  such  a  provision. 

The  court  below  held  that  the  directors  were  not 
bound  to  file  an  annual  report,  at  any  time  subsequent 
to  August  20,  1880,  because  on  that  day  a  receiver  of 
the  company  had  been  duly  appointed,  and  who  had, 
within  three  days  thereafter,  gone  into  possession  of 
all  the  property  of  the  company.  For  this  reason  the 
court  held  that  the  defendants  were  not  liable  for  not 
filing  a  report  for  1881.  They  did,  however,  file  a 
report  in  1882,  in  the  form  provided  in  'the  statute  for 
annual  reports.  For  the  appellant  it  is  argued  that 
the  filing  of  this  report  estops  them  from  now  claim- 
ing that  it  was  not  their  duty  to  file  a  report  in 
1881.  The  directors,  not  having  a  duty  to  file  a  report 
after  all  the  property  of  the  corporation  has  been  trans^ 
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f  erred  to  a  receiver,  does  not  depend  upon  any  view  the 
directors  may  take  of  the  facts,  but  depends  upon  the 
condition  of  the  company  in  fact.  When  this  condition 
exists,  the  law  pronounces  that  the  filing  of  further 
reports  would  be  useless,  for  they  would  not  serve  any 
purpose  that  the  statute  had  in  view  in  providing  for 
annual  reports.  The  fact  that,  in  1882,  the  directors 
took  a  different  view  of  the  law,  is  immaterial  to  the 
question  of  their  duty  in  1881, 

The  counsel  for  respondents  argued  as  to  other  pro- 
positions than  those  that  have  been  now  examined. 
What  has  been  said  has  referred  to  all  the  questions 
raised  by  the  appellant.  It  is  unnecessary  to  answer 
any  others. 

Judgment  affirmed,  with  costs.  Any  question  as  to 
defendants  having  costs  severally  may  be  raised  upon 
settlement  of  the  order  to  be  entered  on  this  decision. 

FbeedmaK;  J.,  concurred. 


ALFRED  E.  J.  TOVEY,  Respondent,  v.  JOHN  L. 

CULVER,  ET  AL.,  Appellants. 

Oomplaini  in  adion  against  trustees  by  reason  of  not  filing  report — Insuffi-^ 
cienoy  of  averments  as  to  indebtedness  of  corporation — Averments  de- 
scripiive  of  Jttdgmeni  recovered  insufficient. 

An  avennent  in  a  complaint,  after  setting  forth  the  recoyeiy  of  a  judg- 
ment by  plaintiff  against  a  ooi*poration  (of  which  defendants  were 
trustees)  for  $120.40,  "  that  the  said  judgment  was  obtained  for  ser- 
vices rendered  by  the  plaintiff  to  said  corporation  in  publishing  their 
advertisement,  for  which  senrices  the  said  coi-poration  agreed  to  pay 
the  sum  of  (97.50,^*  is  merely  'lescriptiye  of  the  judgment,  and  not  an 
ftyerment  that  in  fact  services  were  rendered  to  the  corporation. 

Under  a  complaint  which  contains  no  other  averments  as  to  ar  y  indebted- 
ness by  the  corporation  to  the  plaintiff,  evidence — ^In  an  act  on  brought 
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against  the  trustees  of  the  corporation  (being  a  manufactnring  com- 
pany) on  the  gi'ound  of  their  failure  to  file  an  annual  report  at  a  time 
when  the  plaintiff  was  a  creditor  of  the  corporation— of  tiie  rendition 
of  services  to  the  corporation  and  of  the  sum  agreed  to  be  paid  there- 
for, is  inadmissible.* 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  SO,  1886. 

Appeal  by  defendants  from  judgment  entered  on  ver- 
dict of  jury,  and  from  order  denying  motion  for  new 
trial. 

The  action  was  against  the  defendants  as  trustees  of 
a  manufacturing  company,  for  failing  to  file  an  annual 
report,  at  a  time  when  the  plaintiff  was,  as  he  claimed, 
a  creditor  of  the  company  on  account  of  services  ren- 
dered. 

E.  P.  Johnson^  attorney,  and  of  counsel  for  appel- 
lants, on  the  question  considered  in  the  opinion,  argued : 
—I.  The  complaint  was  insufficient.  It  is  well  settled 
that  in  an  action  of  this  nature  the  recovery  of  a 
judgment  against  the  corporation  is  not  even  prima 
fade  evidence  of  any  indebtedness,  and  that  the  judg- 
ment roll  is  inadmissible  (Miller  v.  White,  50  i^.  Y.  137 ; 
Esmond  v.  BuUard,  16  Huriy  65 ;  McHarg  v.  Eastman. 
7  Moht  137).  The  allegation  in  the  amended  complaint 
that  on  a  certain  day  the  plaintiff  recovered  a  judg- 
ment against  the  corporation,  which  judgment  wa&  ob- 
tained for  services,  etc.,  amounted  to  nothing  more  than 
a  brief  statement  of  the  substance  of  the  judgment 
roll.  There  is  no  allegation  of  any  fact.  It  nowhere 
states  that  the  plaintiff,  at  the  request  of  the  corpora- 
tion, rendered  any  services,  but  merely  that  plaintiff 
recovered  a  judgment  which  purported  to  be  for  ser- 

*  Such  a  complaint  does  not  contam  facts  sufficient  to  constitute  a  cause 
of  action  in  such  an  action. 
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vices.  This  might  well  be  true  and  yet  no  services  have 
ever  been  rendered.  Assuming  this  point  to  be  well 
taken,  it  was  error  to  admit  evidence  of  the  services, 
and  the  complaint  should  have  been  dismissed  (Tooker 
V.  Amoux,  76  JN'.  F.  397). 

Edward  Grosse,  attorney,  and  Henry  Wehle^  of  coun- 
sel for  respondents,  on  tte  question  considered  in  ihe 
opinion:— I.  Assuming  that  the  exceptions  were  suffi- 
cient to  bring  up  for  review  the  construction  of  the 
complaint,  it  is  clear  that  the  complaint  sets  forth  a 
good  cause  of  action,  and  was  sufficient  to  admit  all  the 
proof  offered.  The  amended  confplaint  contains  the 
unnecessary  averment  of  the  recovery  of  a  judgment, 
but  it  does  state  the  rendition  of  services  by  plaintiff  to 
the  company.  The  surplusage  being  disregarded,  the 
complaint  reads  "  that  services  were  rendered  by  the 
plaintiff  to  the  corporation  in  publishing  their  adver- 
tisements, for  which  services  the  corporation  agreed  to 
pay  $97.50."  The  complaint  is,  therefore,  sufficient 
even  without  invoking  the  liberality  of  construction 
which  justice,  fairness,  and  common  sense  has  intro- 
duced in  modern  practice.  If  it  were  a  matter  for  argu- 
ment, a  reference  to  the  Code  would  dispose  of  the 
same  {Code,  %  519 ;  Allen  v.  Tatterson,  7  iV".  T.  476  ; 
Alcott  V.  Carroll,  39  76.  436 ;  Quintard  v.  Newton,  5 
Bob.  72). 

By  the  Court. — Sedgwick,  Ch.  J. — On  the  trial  the 
plaintiff  offered  testimony  as  to  the  services.  The 
counsel  for  the  defendants  objected  that  the  complaint 
did  not  aver  that  the  plaintiff  had  rendered  service. 
The  objection  was  overruled. 

The  averments  of  the  complaint  on  this  subject  were 
that  the  plaintiff  had  obtained  judgment  in  a  district 
court  for  |l20.40  damages  and  costs ;  "  that  the  said 
judgment  was  obtained  for  services  rendered  by  the 
plaintiff  to  said  corporation  in  publishing  their  adver- 
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tisement,  &c.,  for  which  services  the  said  corporation 
ngreed  to  pay  the  sum   of  $97.50." 

I  am  of  opinion  that  the  averments  as  to  service  are 
descriptive  of  the  judgment  that  was  entered,  and  not  an 
assertion  that  in  fact  the  services  were  rendered.  As 
they  are  parts  of  a  description,  it  cannot  be  said  that 
the  complaint  avers  argumentatively  that  services  were 
rendered,  for  when  properly  used  as  description,  the  de* 
f  endants  could  not  reason  that  they  were  meant  to  be 
used  for  another  purpose. 

Indeed  all  the  allegations  as  to  the  judgment  were 
irrelevant  to  the  plaintiff's  supposed  cause  of  action. 
The  defendants  werfe  not  held  to  meet  them,  and  as  they 
could  not  be  divided,  they  were  not  held  to  meet  any 
part  of  them. 

The  judgment  and  order  appealed  from  are  reversed, 
and  new  trial  ordered  with  costs  to  abide  the  event. 

Fkeedmak,  J.,  concurred. 


HENEY  K.  SOUTHWICK,  Respondent,  v.  THOMAS 

MOORE,  Appellant. 

WILLIAM  M.  SHAFFNER,  Respondent,  v.  THOMAS 

MOORE,  Appellant. 

Clerks  ofcofirts  as  receivers — Waiver  of  written  consent  to  appointment  of^ 
and  of  want  of  notice  of  application  for  a  receiver — Acyudteation  based 
on  legality  of  appointmertt,  effect  of 

The  clerk  of  this  court  was  appointed  a  receiver  in  supplementaiy  pro- 
ceedings without  the  wiitten  consent  of  all  parties.  He  thereafter 
claimed,  to  the  knowledge  of  the  judgment  debtor,  to  be  the  owner  as 
receiver  of  two  judgments  recovered  by  the  debtor  in  the  supreme 
court.  He  then  presented  a  petition  to  the  supreme  court  praying  that 
the  amount  of  the  lien  of  the  debtor's  attorney  on  such  judgments  be 
ascertained  and  fixed.    Such  proceedings  were  had  &at  the  referee's 
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report  fixing  the  amount  of  the  lien  was  confirmed  by  the  court.  The 
judgment  debtor  was  a  party  to  this  proceeding. 
Held,  1st.  That  a  fundamental  question  in  the  proceeding  in  the  supreme 
court  was  as  to  the  right  of  the  petitioner  to  take  proceedings  as 
reoeirer ;  that  the  adjudication  in  those  proceedings  involyed  an  adjudi- 
cation that  the  petitioner  was  legally  appointed,  and  the  judgment  debtor 
was  bound  thereby.  2nd.  That  the  statutory  condition  of  a  consent  in 
writing  could  be  waived  by  the  judgment  debtor,  and  he  having  received 
a  benefit  from  the  supreme  court  proceedings  based  on  the  order  ap- 
pointing a  receiver,  could  not  object  to  it,  and  had  waived  the  statutory 
limitation  made  for  his  benefit,  as  also  the  want  of  notice  of  the  appli- 
cation for  a  receiver. 

Before  Sedgwick,  Ch.  J.,  Freebmax  and  Ikgrah^lM,  JJ. 

Decided  December  30, 1886. 

Appeals  from  orders  denying  defendant's  motions  to 
vacate  orders  appointing  a  receiver  in  proceedings  sup- 
plementary to  execution. 

Arnoux,  Bitch  &  Woodford^  attorneys,  and  William 
H.  Arnoux  and  John  Van  Voorhia,  of  counsel  for  ap- 
pellant. 

ITieodore  F.  Miller,  attorney,  and  of  counsel  for  res- 
pondents and  for  receiver. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  objection 
taken  to  the  orders  appointing  Mr.  Boese  a  receiver  is, 
that  the  Code  forbids  the  appointment  of  the  clerk  of  a 
court  as  receiver,  "  except  by  the  written  consent  of  all 
parties"  (§  90,  Code  Civ.  Pro.)  After  the  orders  were 
made,  the  receiver  claimed,  to  the  knowledge  of  the 
judgment  debtor,  that  he,  as  receiver,  was  the  owner  of 
two  judgments  recovered  by  the  debtor  in  the  supreme 
court.  The  receiver  made  a  petition  to  the  supreme 
court,  that  the  amount  of  the  lien  of  the  debtor's  attor- 
neys upon  such  judgments  be  ascertained  and  fixed. 
The  court  confirmed  the  report  of  the  referee,  fixing 
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the  amount  of  the  lien.  It  is  shown  by  the  affidavits 
before  us  that  the  appellant,  the  judgment  debtor,  was 
a  party  to  this  proceeding.  The  attorney  for  the  re- 
ceiver makes  an  affidavit  that  he  is  advised  and  believes 
that  the  appellant  appeared  in  the  proceeding  referred 
to.  This  is  not  denied  by  any  affidavit.  The  affidavit 
of  the  appellant  avers  with  particularity  the  various 
steps  taken  in  the  proceeding  and  its  result,  and  says 
"  that  this  sum  has  not  been  paid  by  the  receiver  or 
anybody  else,  nor  has  any  part  of  it  been  paid."  The 
affidavit  does  not  assert  that  the  appellant  did  not 
have  notice  of  the  proceedings  or  did  not  appear  in 
them.  There  can  be  no  doubt  that  he  was  a  party  to 
the  proceeding,  and  bound  by  the  adjudication  upon  all 
the  questions  involved  (D wight  v.  St.  John,  25  ^.  Y. 
203;  Riggs  v.  Pursell,  74  lb.  370).  A  fundamental 
question  was  as  to  the  right  of  the  petitioner  to  take 
the  proceeding  as  receiver.  The  adjudication  was  bene- 
ficial to  the  appellant,  as  it  limited  the  amount  of  any 
appropriation  of  the  proceeds  of  the  judgments  to  the 
payment  to  his  attorneys  for  their  services.  Therefore, 
it  has  been  already  adjudicated  as  to  the  appellant,  that 
Mr.  Boese  was  receiver,  and  the  appellant,  having  taken 
an  advantage  from  the  order  of  appointment,  cannot 
now  object  to  it. 

He  has  waived  any  right  that  was  based  upon  the 
statutory  limitation  made  for  his  benefit  (Phyfe  v.  Eimer, 
45  -Z^T.  Y.  104,  and  the  cases  there  cited).  That  limita- 
tion being  conditional  upon  an  absence  of  a  consent  in 
writing,  does  not  take  from  a  party  the  power  of  waiv- 
ing it,  nor  annul  the  consequences  of  any  waiver  that 
he  may  make  (Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb. 
Pr.  166 ;  Pierrepont  v.  Barnard,  6  N.  F.  279). 

It  is  not  necessary  to  examine  further  the  facts  to 
ascertain  if  the  appellant  has  not,  in  other  ways,  so 
recognized  the  validity  of  the  order  as  to  prevent  his 
now  objecting  to  it. 

What  has  been  said  is  to  be  applied  to  another  objec- 
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tion,  that  the  appellant  did  not  receive  notice  of  the 
appUcation  for  the  appointment  of  a  receiver. 

The  order  appealed  from  is  affirmed^  with  $10  costs. 

Freedmak,  J.,  concurred. 


PATRICK    KELLY,     Appellant,    v.    FOSTER    B. 

BROWNLOW,   Respondent. 

ConstUtUioTuU  law — Executions,  act  limiting  time  to  issue,  when  constitu- 
tional— Code  dv.  Proc.  §  572,  as  amended,  applicable  to  executions 
against  the  person,  though  no  order  of  arrest,  with  a  single  exception,  and 
to  cases  where  execution  against  the  property  was  returned  before  the  pas- 
sage of  the  amendment — As  to  excuse  for  not  issuing. 

A  statute  limiting  the  time  within  which  an  execution  against  the  person 
may  be  issued  on  a  judgment  does  not  impair  a  vested  right,  but  only 
affects  the  remedy.  There  is  no  constitutional  objection  therefore,  to 
its  being  made  to  apply  to  executions  on  judgments  recovered  before 
the  passage  of  the  act,  provided  the  time  limited  is  computed  from  the 
passage  of  the  act,  in  the  cases  where  the  presciibed  limit  had  begun 
to  run  before  the  time  of  its  passage. 

Section  572  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  672  of 
the  Laws  of  1886,  applies  to  all  cases  of  execution  against  the  per- 
son, irrespective  of  the  question  whether  or  not  an  order  of  arrest  was 
in  fact  obtained,  i/tith  the  single  exception  of  a  case  where  the  order  of 
arrest  can  be  granted  only  by  the  court. 

Chapter  672  of  the  Laws  of  1886,  amending  §  572  of  the  Code  of  Civil 
Procedure,  prescribing  in  effect  that  an  execution  against  the  person  of 
the  defendant  must  be  issued  within  ten  days  after  the  return  of  execu- 
tion against  the  property,  must  be  construed  in  the  cases  of  judgments 
recovered  and  Executions  against  property  issued  thereon,  returned 
before  the  passage  of  the  act,  as  meaning  within  ten  days  after  the  pas- 
sage of  the  act ;  and  as  thus  construed  it  imposes  a  valid  limitation  of 
the  time  within  which  an  execution  against  the  person  can  issue  on  a 
judgment  upon  which  execution  against  the  property  was  returned 
before  its  passage,  to  ten  days  after  such  passage. 
Vol.  XXn— 0 
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Kcitlier  absence  of  attorney  from  the  city,  nor  the  institution  of  supple- 
mentary proceedings  constitutes  an  excuse  for  postponlifg  the  issue  of 
f execution  against  the  person  beyond  the  time  limited. 

Before  Sedgwick,  Ch.  J.,  Freedmai^^  and  Ikgrahah,  JJ. 

Decided  December  30,  1886. 

Appeal  by  plaintiff  from  an  order  made  at  special 
term  discharging  the  defendant  from  unprisonment 
under  an  execution  against  his  person. 

/.  Newton  Williams  attorney  and  of  counsel  for 
appellant,  argued : — ^I.  There  is  no  provision  in  chap- 
ter 13  Code  of  Civ.  Proc,  (which  governs  and  regulates 
executions  against  the  property  and  person,)  limiting 
the  time  within  which  an  execution  against  the  person 
shall  be  issued  after  the  entry  of  final  judgment,  or 
after  the  return  of  execution  against  the  property. 
(See  Title  3,  §§  1478  and  1288,  Code  Civ.  Proc.) 

II.  Section  572,  Code  Civ.  Proc,  as  amended  by 
chapter  672,  Laws  1886,  does  not  apply  to  this  case,  as 
no  order  of  arrest  has  been  granted  in  the  action. 
Section  572  is  one  of  the  sections  of  chapter  7,  Title  I, 
Article  II,  of  the  Code,  Chapter  7,  is  entitled :  "  Gen- 
eral Provisional  Remedies  in  an  action."  Title  I,  re- 
lates to  arrest  pending  the  action,  and  proceedings 
thereupon.  This  title  has  four  articles,  to  wit :  Article 
I.  is :  Cases  where  an  order  of  arrest  may  be  granted, 
and  persons  liable  to  arrest.  Article  11.  is :  Granting, 
executing  and  vacating  or  modifying  the  order  of 
arrest.  Article  IH.  is  as  to  bail.  Article  IV.  is  as  to 
charging  and  discharging  bail.  It  will  be  seen  that 
§  572  of  the  Code,  being  a  part  of  Article  II.  of  Title  I. 
chapter  7,  applies  only  where  an  order  of  arrest,  a  pro- 
visional remedy,  has  been  invoked.  In  this  case  no 
order  of  arrest  has  been  granted.  Amendments  to  a 
statute  are  incorporated  into  the  original  statute,  and 
must  be  reaf  as  if  enacted  with  the  original  statute,  and 
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can  effect  no  subject,  except  that  covered  by  the  origi- 
nal statute.  Thus  construed  this  section  as  amended 
only  applies  to  cases  where  the  provisional  remedy 
of  an  order  of  arrest  is  invoked. 

m.  Prior  to  the  amendment  of  1886,  to  §  572  Code 
Civ.  Proc,  the  plaintiff  was  under  no  duty  to  enter 
judgment,  or  to  issue  execution  against  ike  person, 
unless  the  defendant  was  in  actual  custody,  under  an 
order  of  arrest  issued  in  the  action.  In  this  case,  con- 
ceding the  amendment  of  1886  is  applicable,  the  plain- 
tiff had  any  time  before  the  expiration  of  three  months, 
from  Jime  15,  the  date  the  act  took  effect,  to  issue  the 
execution  against  the  person  of  defendant  (Schmit  v. 
Heitner,  45  Super.  Ct.  334 ;  §  572,  amended  by  Laws 
1886 ;  De  Silver  v.  Holden,  ante  p.  1.)  The  execution 
was  issued  September  7,  less  than  three  months  from  the 
passage  of  the  amendment. 

IV.  The  provisions  of  section  572  as  amended  are  not 
mandatory.  It  is  discretionary  with  the  court  where  no 
order  of  arrest  has  been  issued  in  the  action.  Here  the 
examination  of  defendant  in  supplementary  proceedings 
vrt}s  not  concluded  until  August  12, 1886.  Plaintiff  has 
shown  diligence,  and  has  acted  in  good  faith  (De  Silver 
V.  Holden,  supra). 

V.  This  judgment  was  obtained  prior  to  the  amend- 
ment of  1886  to  section  572  of  the  Code,  and  is  not 
affected  by  that  amendment.  Statutes  are  not  retro- 
spective unless  expressly  made  so  by  the  legislature. 
This  amendment  applies  only  to  cases  commenced  after 
June  15,  1886,  except  when  judgment  debtors  were  at 
the  time  of  the  passage  of  the  act,  under  imprisonment, 
and  not  to  this  case  (Dash  v.  Van  Kleeck,  7  John.  477  ; 
Sayre  v.  Wisner,  8  Wend.  661). 

Goodrich,  Deady  S  Goodrich^  attorneys  and  of  coun- 
sel for  respondent,  submitted  no  printed  points. 

By    the    Court. — ^Freedman,  J. — The  motion  for 
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defendant's  discharge  from  imprisonment  under  the 
execution  issued  against  his  person^  was  based  upon  the 
provisions  of  §  572  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  672  of  the  Laws  of  1886.  The 
amendment  took  effect  June  15,  1886.  The  grounds  of 
the  motion  were :  (1.)  that  at  the  time  of  the  issuing  of 
the  execution  against  defendant's  person  more  than  ten 
days  had  elapsed  since  the  return  of  the  execution 
against  defendant's  property;  and  (2.)  that  at  the 
time  of  the  issuing  of  the  execution  against  defendant's 
person  more  than  three  months  had  elapsed  since  the 
entry  of  judgment. 

Prior  to  the  amendment  of  1886,  the  first  ground  did 
not  exist  in  favor  of  any  defendant,  and  the  second 
ground  was  available  only  to  a  defendant  in  actual  cus- 
tody, by  virtue  of  an  order  of  arrest  in  the  action,  or 
upon  a  surrender  in  exoneration  of  his  bail. 

The  amendment  of  1886  abolished  the  requirement  of 
actual  custody  in  all  cases,  and  otherwise  enlarged  the 
grounds  upon  which  a  discharge  may  be  applied  for  and 
granted.  One  of  the  new  grounds  provided  for  is  the 
neglect  of  the  plaintiff  to  issue  execution  against  defen- 
dant's person  within  ten  days  after  the  return  of  the 
execution  against  defendant's  property. 

In  the  case  at  bar,  plaintiff  recovered  ajudgment  against 
the  defendant  for  personal  injuries  for  $2804.92,  on  Feb- 
ruary 1,  1886.  Execution  against  the  property  of  the 
defendant  was  returned  by  the  sheriff  unsatisfied  on 
May  25,  1886.  Execution  against  the  person  of  the 
defendant  was  issued  on  September  7,  1886. 

Inasmuch  as  it  thus  appears  that  both  the  recovery 
of  the  judgment  and  the  return  of  the  execution  against 
the  property,  took  place  before  the  passage  of  the 
amendment,  and  at  a  time  when  the  plaintiff  was  under 
no  duty  to  issue  execution  against  the  person  within 
ten  days  after  the  return  of  the  execution  against  the 
property,  and  within  three  months  after  the  entry  of 
the  judgment  bi  cause  the  defendant  was  not  in  custody, 
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the  plaintiffs  time  within  which  to  issue  execution 
against  the  person,  should,  under  the  decision  of  De 
Silver  V.  Holden  {ante  p.  1),  be  computed  from  the 
day  the  amendment  took  effect,  viz:  June  15,  1886. 
When  thus  computed  it  will  be  found  that,  although 
the  plaintiff  did  issue  the  execution  against  defendant's 
person  within  three  months  after  the  amendment  had 
taken  effect,  it  was  not  done  within  ten  days.  This  is 
quite  a  serious  objection,  for  the  language  of  §  572  as 
amended  is,  "  ...  if  the  plaintiff  .  .  .  neglects  to 
issue  execution  against  the  person  of  the  defendant 
within  ten  days  after  the  return  of  the  execution 
against  the  property,  and  in  any  event  neglects  to  issue 
the  same  within  three  months  after  the  entry  of  the 
judgment  ..." 

It  therefore  remains  to  be  seen  whether  the  plaintiff 
showed  reasonable  cause  for  a  denial  of  defendant's 
motion.  Section  572  is  not  peremptory.  It  authorizes 
in  express  terms  a  denial  of  the  application  whenever 
reasonable  cause  is  shown  why  the  application  should 
not  be  granted. 

What  the  plaintiff  did  show  was  that  on  June  7, 1886, 
he  obtained  an  order  for  the  examination  of  the  def en- 
dant  in  supplementary  proceedings ;  that  the  examina- 
tion of  the  defendant  was  not  concluded  until  August 
12 ;  and  that  between  the  last-named  day  and  the  day 
of  the  date  of  the  execution  against  the  person,  viz : 
September  7,  plaintiff's  attorney  was  out  of  the  city  on 
his  vacation. 

The  absence  of  the  attorney  from  the  city  cannot  be 
accepted  as  an  excuse.  Nor  does  §  572  recognize  the 
institution  of  supplementary  proceedings  as  an  excuse 
for  postponing  the  issuing  of  the  execution  against  the 
person.  Moreover  the  defendant  showed  that  the  sup- 
plementary proceedings  were  unnecessarily  prolonged 
by  plaintiff's  attorney,  so  that  he,  the  defendant, 
although  he  never  asked  for  an  adjournment,  was  com- 
pelled to  attend  court  on  six  different  occasions.     He 
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also  showed  by  aflfidavit  that  he  verily  believed  that  his 
attendance  was  thus  compelled,  in  order  to  annoy  him 
and  to  induce  him  to  compel  his  wife  to  sign  a  deed  for 
some  real  estate  which  he  owned  in  Bermuda  and  which 
deed  he  had  offered  to  the  plaintiff  on  the  first  day  of 
his  examination,  but  which  his  wife  had  refused  to  sign. 

Under  these  circumstances,  if  §  572  applies  to  plain- 
tiff's case  at  all,  the  learned  judge  who  made  the 
order  appealed  from,  may  be  deemed  to  have  held,  and 
to  have  very  properly  held,  that  reasonable  cause  was 
not  shown  for  a  denial  of  defendant's  application. 

The  last  question  to  be  considered  therefore  is  whether 
§  572  as  amended  appKes  to  plaintiff's  case  at  all. 

The  plaintiff  contends  that  it  does  not,  (1.)  because 
the  judgment  was  recovered  and  the  execution  against 
the  property  returned  prior  to  its  amendment,  and  the 
defendant  was  not  then  in  actual  custody,  and  (2.) 
because  no  order  of  arrest  was  ever  granted  in  the 
action. 

As  to  the  first  point  it  may  be  conceded  that  a  stat- 
ute is  not  to  be  construed  to  operate  retrospectively,  so 
as  to  take  away  a  vested  right.  The  cases  of  Dash  v. 
Van  Kleeck  (7  John.  477),  and  Sayre  v.  Wisner  (8 
Wend.  661),  which  were  cited  by  the  plaintiff,  enforce 
this  doctrine,  but  go  no  further.  At  the  same  time  it 
must  also  be  conceded,  as  it  was  conceded  in  the  case 
last  referred  to,  that  it  is  strictly  within  the  reason  of 
the  said  rule  of  construction  to  hold  that  a  statute  of 
limitation  containing  upon  its  face  no  exceptions,  may 
be  made  to  apply  to  cases  already  existing,  provided 
the  limitation  is  computed  from  the  time  the  statute 
takes  effect.  This  qualification  is  especially  applicable 
to  statutes  which  do  not  directly  affect  a  vested  right, 
but  only  the  remedy  upon  it.  A  limitation  of  time 
within  which  an  execution  against  the  person  may  or 
must  be  issued,  is  a  statutory  provision  of  this  charac- 
ter.    It  affects  only  the  remedy. 

A  construction  of  the  statute,  therefore,  under  which 
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the  running  of  the  statute  is  computed  from  the  time 
the  statute  went  into  effect,  does  not  impair  any  vested 
right.  Under  this  rule  of  construction  the  plaintiff 
was  bound  to  issue  his  execution  against  defendant's 
person  within  ten  days  after  the  15th  of  June,  1886. 

As  to  the  second  point  the  plaintiff  contends  that, 
because  §  572  is  a  section  contained  in  Title  I.  of  chap- 
ter Vn.  of  the  Code  of  Civil  Procedure,  which  title  relates 
to  arrest  pending  the  action  and  the  proceedings  thereon, 
it  should  be  construed  to  apply  only  to  cases  in  which 
an  order  of  arrest  has  been  obtained.  This  may  be 
freely  admitted  to  be  a  close  question.  But  as  the  lan- 
guage of  the  section  as  amended  does  not  show  the  lim- 
itation contended  for,  and  the  limitation  cannot  be 
imposed  upon  the  section  without  the  interpolation  of 
words  which  the  legislature  did  not  see  fit  to  insert,  and 
in  as  much  as  the  words  ^^in  any  event"  if  effect  is  to 
be  given  to  them,  apply  to  all  cases  indiscriminately, 
and  the  inference  is  not  an  improbable  one  that  the 
legislature  meant  to  provide  for  all  cases  of  executions 
against  the  person  irrespective  of  the  question  whether 
or  not  an  order  of  arrest  was  in  fact  obtained,  with  the 
single  exception  of  a  case  where  an  order  of  arrest  can 
be  granted  only  by  the  court,  the  point  contended  for 
should  be  decided  against  the  plaintiff. 

The  order  should  be  afl&rmed  with  ten  dollars  costs 
and  disbursements. 

Sedg  tick,  Ch.  J.,  and  Inqraham,  J.,  concurred. 
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FRANKLIN  J.  MINCK  v.  EDWARD  MARTIN. 

Husband  and  wife — Necessaries  furnished  wife,  cushion  againsl  husband 
for,  not  barred  by  mere  pendency  of  action  for  divorce,  nor  by  thai  and 
the  mere  granting  or  refusing  alimony. 

In  the  case  at  bar  the  action  was  for  necessaries  furnished  the  wife  between 
July  15  and  August  15,  1885,  on  the  application  of  the  wife  but  on  the 
husband^s  credit,  the  husband  and  wife  during  that  period  living  sepa- 
rate and  apart.  It  appeared  on  the  tiial  of  the  action  that  on  May  21, 
1885,  the  wife  commenced  an  action  against  her  husband  for  separation 
and  support,  that  a  motion  was  made  by  the  wife  for  alimony  which  was 
denied  on  July  24,  1885,  and  that  the  action  was  discontinued  in  Janu- 
ary, 1886.  There  was  also  evidence  given  upon  which  the  jury  might 
have  found  that  the  defendant  had  forced  his  wife  to  leave  his  house 
and  had  thereafter  refused  to  provide  for  her,  although  requested  so  to 
do,  and  that  plaintiff  had  supplied  her  with  the  necessaries  in  question 
in  good  faith  and  in  ignorance  of  the  pendency  of  the  action  for  a  sep- 
aration.   The  complaint  w^as  dismissed. 

Held,  (1)  that  the  dismissal  of  tlie  complaint  was  error;  (2)  that  the 
case  of  Catlin  v.  Martin,  69  N.  Y,  393,  was  an  exceptional  case ;  and 
under  the  facts  in  the  case  at  bar  was  not  an  authority  in  support  of  the 
dismissal  of  the  complaint. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  30,  1886. 

Exceptions  taken  by  the  plaintiff  ordered  to  be  heard 
at  general  term  in  the  first  instance. 

Charles  Putzel^  attorney,  and  of  counsel  for  plaintiff, 
on  the  questions  considered  in  the  opinion,  argued  : — 
I.  The  decision  in  Catlin  v.  Martin,  69  N.  T,  393,  relied 
upon  by  the  court  and  by  the  defendant  herein,  does 
not  affect  the  case  at  bar. 

n.  The  necessaries  were  furnished  by  plaintiff  to  de- 
fendant's wife  after  defendant  refused  to  support  her  or 
tc*  supply  her  with  money  or  necessaries,  and  upon  the 
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credit  of  defendant.  The  sale  took  place  after  the  wife 
was  driven  by  defendant  from  his  home^  and  after  the 
denial  by  the  court  to  grant  her  alimony. 

in.  A  husband  who  turns  his  wife,  without  cause,  out 
of  doors,  sends  with  her  a  credit  for  necessaries  {Bright^ 
Husband  and  Wife^  9  ;  Cromwell  v.  Benjamin,  41  Barb. 
558 ;  Johnstone  v.  Allen,  6  Abb.  N.  8.  306  ;  Lord  v. 
Thompson,  41  Super.  Ct.  105  ;  McGahay  v.  Williams,  12 
Johns.  293  and  248 ;  Blowers  v.  Sturtevant,  4  Den.  49). 

IV.  While  a  divorce  suit  is  pending,  if  no  allowance 
is  made  to  the  wife,  the  husband  is  liable  for  necessaries 
furnished  to  her  as  though  no  litigation  was  in  progress 
(2  Bishop,  %  401 ;  Keegan  v.  Smith,  6  B.  dk  C.  375 ; 
Sykes  v.  HaJstead,  1  Sand.  483 ;  Dowe  v.  Smith,  11 
Allen,  107  ;  Johnston  v.  Allen,  39  How.  506 ;  S.  C.  6 
Abb.  JV".  S.  306 ;  Lord  v.  Thompson,  supra).  If  ali- 
mony is  not  allowed  pending  the  proceedmgs,  the  hus- 
band is  liable  for  necessaries  furnished  the  wife  while 
she  is  prosecuting  the  suit,  although  when  the  divorce 
was  granted  an  allowance  was  made  by  the  court  to  the 
wife  for  her  support  while  the  suit  was  pending,  on  the 
ground  that  the  claim  was  against  the  husband  and  not 
the  wife  (Dowe  v.  Smith,  11  Allen,  107 ;  Lord  v.  Thomp- 
son, supra). 

Blandy  &  Hatch,  attorneys,  and  Charles  Blandy,  of 
counsel  for  defendant,  argued  : — I.  During  the  pendency 
of  divorce  proceedings  the  wife  is  presumed  to  be  in  the 
custody  of  the  court,  having  cognizance  of  the  divorce 
proceedings,  and  there  is,  during  that  period,  no  author- 
ity vested  in  her  to  charge  her  husband's  estate  for  the 
ordinary  necessaries,  and  there  is  on  the  other  hand  no 
implied  obligation  on  the  part  of  the  husband  to  pay 
for  such  necessaries.  Her  remedy  is  for  alimony  in  the 
divorce  suit  (Catlin  v.  Martin,  69  N.  Y.  393). 

n.  The  law  in  its  wisdom  makes  abundant  provisions 
for  alimony  in  the  divorce  suit.  If  the  circumstances 
are  such  that  the  wife  should  be  awarded  alimony,  she 
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gets  it,  and  she  must  content  herself  with  it.  If,  on  the 
other  hand,  alimony  is  refused,  it  is  because  she  is  not 
entitled  to  it,  presumably  because  she  has  no  sufficient 
cause  of  action,  in  this  case  because  the  defendant  had 
not  abandoned  her,  but  she  liim.  That  was  an  adjudi- 
cation as  between  husband  and  wife,  and  the  wife  hav- 
ing contracted  this  debt  afterwards,  the  inference  was 
irresistible  that  she  was  endeavoring  to  circumvent  the 
order  of  the  divorce  court,  by  making  the  husband  pay 
indirectly  what  she  failed  to  accomplish  directly.  The 
j)laintifiE  stands  in  no  better  position  than  the  wife,  and 
she  having  abundant  means  of  her  own,  he  has  a  per- 
fect remedy  at  law  to  recover  this  claim  from  her  (Sim- 
mons V.  Moore,  100  N.  Y.  140). 

By  the  Court. — ^Freedman,  J.— This  action  was 
brought  to  recover  for  necessaries  furnished  by  the 
plaintiff  to  defendant's  wife.  The  evidence  given  at 
the  trial  would  have  authorized  the  jury  to  find  that 
the  articles  furnished  consisted  of  groceries  and  were 
necessaries ;  that  they  were  furnished  by  the  plaintiff 
on  the  wife's  application,  but  on  the  credit  of  the  de- 
fendant, between  July  15  and  August  15,  1885,  during 
which  time  the  defendant  and  his  wife  lived  separate 
and  apart  from  each  other  and  the  defendant  refused  to 
provide  for  her;  and  that  the  defendant  refused  to 
pay,  &c. 

But  it  also  appeared  that  on  May  21,  1885,  defend- 
ant's wife  commenced  an  action  against  the  defendant 
for  separation  and  support  on  the  ground  of  abandon- 
ment ;  that  issue  was  joined  in  said  action ;  that  in  it 
the  wife  made  a  motion  for  alimony  during  the  pen- 
dency of  the  action ;  that  said  motion  was  denied  on 
July  24,  1885 ;  and  that  in  January,  1886,  the  action 
was  discontinued. 

Upon  these  facts  and  the  decision  by  the  court  of  ap- 
peals of  Catlin  v.  Martin  (69  JV".  JT.  393),  the  trial  judge 
directed  a  verdict  in  favor  of  the  defendant  and  ordered 
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plaintiff's  exceptions  to  be  heard  at  general  term  in  the 
first  instance.  The  view  taken  was  that  during  the  pen- 
dency of  the  action  for  separation,  no  authority  was 
vested  in  the  wife  to  charge  her  husband's  estate  for 
necessaries,  and  on  the  part  of  the  husband  no  obliga- 
tion would  be  implied  to  pay  for  such  necessaries,  and 
that  her  remedy  was  by  motion  for  alimony. 

This  view  and  the  disposition  made  of  the  case  were 
erroneous.  Catlin  v.  Martin  was  an  exceptional  case. 
The  plaintiff  was  the  mother-in-law  of  the  defendant. 
She  brought  suit  for  alleged  necessaries  furnished  by 
her  to  her  daughter,  the  wife  of  the  defendant.  But  it 
appeared  that  the  defendant  furnished  and  supplied 
necessary  and  suitable  maintenance  and  support  for  his 
wife  so  long  as  she  lived  with  him  ;  that  he  never  neg- 
lected or  refused  such  maintenance  or  support  during 
the  continuance  of  the  marriage  contract ;  that  de- 
fendant's wife  voluntarily  left  him  and  lived  with  her 
mother  who  encouraged  her  in  so  doing  and  induced  her 
to  remain  away  from  the  defendant  by  offering  to  sup- 
port and  maintain  her  so  long  as  she  should  continue  to 
live  with  her.  It  was  with  reference  to  this  state  of 
facts  that  the  defendant  was  held  not  liable,  and  that 
Allen,  J.,  in  delivering  the  opinion  of  the  court  of  ap- 
peals, said,  among  ot£er  things,  the  following,  viz.  : 
"  After  the  commencement  of  the  action  for  a  divorce, 
there  is  no  evidence  that  the  defendant  was  called  upon, 
or  refused,  to  supply  his  wife  with  necessaries,  and  had 
the  wife  desired  su^^rt  pendente  lite^  her  remedy  was  by 
application  for  alimony,  and  there  is  no  implied  promise 
of  the  defendant  to  pay  for  necessaries  furnished  during 
that  period.  The  board  of  the  wife  by  the  plaintiff 
during  this  time  was  but  the  continuance  of  the  volun- 
tary support  furnished  by  her,  as  found  by  the  referee." 
And  this  was  said  in  reference  to  the  claim  advanced  by 
the  plainti^  that,  although  she  might  not  be  entitled  to 
recover  her  full  bill,  she  ought  to  be  allowed  to  recover 
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at  least  for  the  board  of  the  wife  during  the  pendency 
of  the  action  for  a  divorce  instituted  by  her,  and  for 
expenses  incurred  for  medical  attendance. 

In  the  case  at  bar  the  facts  are  entirely  different.  At 
leart  tLe«  w«  eyideno.  to  the  effect,  id  upon  which 
the  jury  might  have  found  that  the  defendant  had 
forced  his  wife  to  leave  his  house  and  had  thereafter 
refused  to  provide  for  her,  although  requested  so  to  do ; 
and  that  the  plaintiff  had  supplied  her  with  necessaries 
in  good  faith  and  in  ignorance  of  the  pendency  of  the 
action  for  a  separation. 

In  such  a  case  a  husband  is  liable  for  necessaries  fur- 
nished to  the  wife  even  to  one  who  was  forbidden  by 
him  to  trust  her  on  his  account,  and  such  liability  con- 
tinues during  the  pendency  of  divorce  proceedings  at 
least  up  to  the  time  of  the  actual  payment  of  alimony 
(Lord  V.  Thompson,  41  Super.  Ct.  115 ;  Sykes  v.  Hal- 
stead,  1  Sandf.  483). 

Plaintiff's  exceptions  should  be  sustained,  the  verdict 
set  aside,  and  a  new  trial  ordered  with  costs  to  the  plain- 
tiff to  abide  the  event. 

I  have  so  far  treated  the  case  as  one  coming  before 
the  general  term  upon  a  record  which  shows  upon  its 
face  that  plaintiff's  exceptions  were  ordered  to  be  heard 
at  general  term  in  the  first  instance.  But  as  the  record 
also  contains  a  notice  of  appeal  from  the  order  directing 
the  verdict,  and  a  notice  of  appeal  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  and  the  said  notices 
and  orders  contain  several  wrong  recitals  and  references, 
from  which  possibly  the  inference  may  be  drawn,  al- 
though the  fact  does  not  appear,  that  the  order  origi- 
nally made  was  afterwards  vacated  in  so  far  as  it 
directed  the  hearing  of  plaintiff's  exceptions  at  gene- 
ral term  in  the  first  instance,  if  the  fact  should  be  that 
the  said  order  was  vacated  to  that  extent,  then  the  de- 
cision to  be  entered  should  be  that  the  order  denying 
plaintiff's  motion  for  a  new  trial  should  be  reversed,  the 
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verdict  set  aside,  and  a  new  trial  ordered  with  costs  to 
appellant  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 


JAMES  HENDEESON,  Respondent,  v.  CHARLES 

ARBUCKLE,  Appellant. 

Landlord  and  Tenant — Meier  charges  for  Croton  Water — Construction  of 

covenant  in  lease. 

The  payment  by  the  tenant  of  meter  charges  for  water  supplied  to  the 
premises,  which  accrued  prior  to  the  making  of  the  lease,  and  which 
are,  under  the  statute,  a  lien  on  the  land  and  not  a  personal  liability  of 
the  consumer,  iuniishes  no  defense  to  an  action  for  rent  of  the  prem- 
ises ;  there  being  no  proof  of  any  liability  for  such  charges  on  the  part 
of  the  landlord,  or  of  a  breach  of  any  of  his  covenants,  or  of  any  duty 
or  obligation  resting  upon  him,  in  that  regard. 

A  fortiori^  the  pajTnent  of  such  charges  by  the  tenant  does  not  furnish  a 
defense  to  an  action  for  rent,  where  the  lease,  which  conmienced  Janu- 
ary 1,  1882,  contains  a  covenant  by  the  tenant  to  pay  **all  rent  or 
charges  which  is  or  may  be  assessed  or  imposed  on  said  premises  for 
Croton  water  on  or  before  the  1st  day  of  August,  1882." 

Such  a  covenant  embraces  all  rents  or  charges  for  Croton  water  existing 
against  the  demised  premises  at  the  time  of  the  commencement  of  the 
lease. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Bedded  December  30,  1886. 

Appeal  from  judgment  entered  upon  a  verdict  direc- 
ted in  favor  of  the  plaintiff. 

Tlie  facts  appear  in  the  opinion. 
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TT.  a.  Townleyj  for  appellant : — ^I.  A  tenant  obliged 
to  pay  a  tax  which  the  landlord  was,  by  the  terms  of 
the  lease  or  otherwise,  bound  to  pay,  may  recover  it 
back  by  action,  or  retain  it  from  rent  due  or  accruing 
(Garner  u.  Hannah,  6  DueVy  262,  1.  i?.  S.  &th  ed.,  p. 
985,  §  4).  "  Where  the  tenant  pays,  in  behalf  of  the 
landlord,  simis  which  it  was  the  landlord's  duty  to  pay, 
and  which  were  charged  upon  the  land,  so  that  the 
failure  to  pay  them  would  prevent  the  tenant's  possible 
possession  of  the  property,  the  tenant  is  considered  as 
authorized  by  the  landlord  to  make  such  pajnnents,  and 
treat  the  same  as  having  been  made  in  satisfaction,  or 
part  satisfaction,  of  the  rent"  [McAdams  Landlord 
and  Tenant  J  162).  This  extra  water-meter  rent  or  tax 
was  a  charge  upon  the  land  (Moffat  v.  Henderson,  50 
Super.  Ct,  211).  In  the  absence  of  a  covenant  to  pay, 
or  of  circumstances  raising  an  implied  promise  on  his 
part  in  favor  of  the  lessor,  a  lessee  is  not  bound  to  pay 
the  regular  or  extra  assessment  rate  for  Croton  water  in 
the  city  of  New  York,  or  any  other  tax  upon  the  prem- 
ises (Moffat  V,  Henderson,  supra). 

II.  It  is  submitted  that  the  clause  in  question  only 
required  the  tenant  to  pay  all  rent  or  charge  imposed 
upon  the  premises  during  the  term  of  lease.  It  is 
conceded  that  Mr.  Warmcastle  did  do  this,  (a)  It  is  evi- 
dent that  a  past-due  water  rent  was  not  in  the  contem- 
plation of  the  parties  when  they  signed  the  lease.  The 
tenant  first  knew  of  it  when  the  water  was  cut  off  in 
February,  1882,  and  its  full  extent  he  did  not  know 
until  he  paid  the  bills.  Henderson  himself  testifies  that 
he  did  not  require  Warmcastle  to  pay  these  bills,  and  it 
appears  that  he  made  no  claim  that  Warmcastle  was 
obliged  to  pay  them.  (6)  It  has  never  been  held  that 
the  expression  "  all  rent  or  charge  which  is  or  may  be 
assessed  or  imposed,"  &c.,  relates  to  debts,  charges  or 
taxes  past  due  at  the  time  the  lease  is  made.  Its  uni- 
versal acceptance  is  that  of  an  obligation  assumed  by 
the  tnant  for  the  period  of  his  lease,  fulfilled  when  he 
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settles  for  all  taxes  which  grow  due  therein.  It  has  no 
retroactive  effect,  compelling  the  tenant  to  ascertain 
and  defray  all  taxes  and  charges  in  arrears  at  the  time 
he  hires  the  property.  It  would  be  a  great  injustice  if 
it  were  held  retroactive,  (c)  If  the  intention  of  the 
parties  was  that  the  tenant  should  pay,  as  part  of  the 
rent,  what  was  practically  the  debt  of  another,  the  con- 
tract should,  by  a  proper  employment  of  words,  have  so 
stated. 

James  HendersoUj  respondent  in  propria  persona^ 
and  S.  Jones,  of  counsel: — ^I.  Defendant  claims  that 
Warmcastle  was  compelled  by  threats  of  the  Depart- 
ment of  Public  Works  to  cut  off  the  water  to  pay  this 
sum,  because,  as  he  claims,  a  supply  of  water  was  neces- 
sary for  the  business  Warmcastle  carried  on  upon  the 
demised  premises.  1st.  It  does  not  appear  that  it  was 
necessary  that  the  water  to  be  used  in  that  business 
should  be  supplied  by  the  Department  of  Public  Works. 
2d.  There  is  no  law,  and  there  is  no  regulation  of  the 
department  in  evidence  which  authorizes  the  refusal  to 
supply  water  to  an  occupant  of  premises  because  water 
bills  accrued  before  he  became  the  occupant,  remained 
unpaid.  Such  unpaid  bills  are  secured  by  being  a  lien 
on  the  fee  of  the  premises.  His  payment,  therefore, 
was  voluntary. 

n.  It  nowhere  appears  that  Henderson  had  any  con- 
nection with  the  premises  during  the  time  when  these 
bills  accrued,  or  that  he  was  obligated  or  bound  to  pay 
them.  He  did  not  covenant  with  Warmcastle  to  pay 
them,  nor  did  he  covenant  with  him  that  he  should  have 
Croton  water  supplied  to  him  during  the  demised  term. 
There  is,  therefore,  no  breach  of  any  covenant  entered 
into  by  Henderson,  or  of  any  duty  or  obligation  resting 
on  him. 

III.  As  between  landlord  and  tenant  (in  the  absence 
of  express  covenant),  the  landlord  is  bound  to  indemnify 
the  tenant  against  only  such  charges  for  taxes   and 


144  HENDERSON  v,  ARBUCELE. 

Opinion  of  the  Court,  by  Freedxax,  J. 

ground  rent  which  he  himself  is  bound  to  pay  to  the 
party  in  whose  favor  the  charge  exists. 

IV.  For  the  reason  stated  in  the  second  point,  the 
provisions  of  §  4,  Title  5,  Chap.  13,  Part  1  of  S.  /S., 
have  no  application. 

V.  Meter  rents  or  charges  are  not  charges  on  the 
consumer  personally,  but  are  taxes  on  the  land  (Moffat 
V,  Henderson,  50  Super.  Ct  211). 

VI.  Warmcastle  by  his  lease  covenanted  to  pay  these 
rents. 

He  covenanted  and  a&^reed  to  pay  "all  rent  and 
charges  which  is,  or  may  be  assessed  or  imposed  upon 
the  said  premises  for  the  Croton  water."  This  language 
necessarily  involves  an  obligation  to  pay  rent  or  charges 
then  imposed ;  otherwise  no  force  can  be  given  to  the 
words  "  which  is." 

By  THE  Court. — ^Freedman,  J. — ^This  action  was 
brought  to  recover  |203,  and  interest,  as  a  balance  due 
for  rent  on  a  lease  made  by  Henderson,  the  plaintiff,  to 
one  Warmcastle,  on  which  lease  the  defendant  Arbuckle 
had  become  surety  for  the  payment  of  the  rent  and  the 
performance  of  the  covenants  to  be  performed  by 
Warmcastle. 

Arbuckle  defends  upon  the  ground  that  Warmcastle 
paid  that  simi  to  the  Department  of  Public  Works  for 
meter  charges  for  water  supplied  to  the  premises  by  the 
corporation  of  the  city  of  New  York  for  business  pur- 
poses, prior  to  the  commencement  of  the  lease. 

The  sole  question  presented  by  the  appeal  is  whether 
such  payment  is  avaUable  to  Arbuckle  as  a  defense  to 
the  action. 

The  meter  charges  referred  to  accrued  previous  to 
the  making  of  the  lease  and  were  for  water  consiuned 
by  a  former  tenant  of  the  plaintiff. 

Such  meter  charges,  or  extra  water  rents  as  they  are 
frequently  called,  are,  since  the  statutes  of  1870  and 
1 873;  taxes  on  the  land,  and  the  consumer  of  the  water 
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covered  by  them  is  not  personally  liable   for  them 
(Moffat  V,  Henderson,  50  Super,  Ct.  211). 

Nor  is  there  any  evidence  in  the  case  that  the  plain- 
tiff, during  the  time  for  which  these  charges  accrued, 
had  such  a  connection  with  the  use  of  the  said  water, 
that  he  became  personally  bound  to  pay. 

In  his  lease  to  Warmcastle  the  plaintiff  did  not  cove- 
nant to  pay  them,  nor  did  he  covenant  that  the  premises 
which  consisted  of  stables,  were  free  and  clear  from  any 
such  charge.  So  he  did  not  covenant  that  Warmcastle 
should  have  Croton  water  supplied  to  him  during  the 
demised  term.  There  is  therefore  no  breach  of  any 
covenant  entered  into  by  the  plaintiff,  or  of  any  duty 
or  obligation  resting  upon  him,  and  consequently  the 
case  does  not  fall  within  the  provision  of  the  statute  (1 
JR.  S.  6th  ed.,  p.  985,  §  4),  under  which  a  tenant  who 
was  compelled  to  pay  a  tax  which  any  other  person  by 
agreement  or  otherwise  ought  to  have  paid,  is  entitled 
to  recover  back  the  amount  or  to  retain  the  amount 
from  any  rent  due  or  accruing  from  him  to  such  person 
for  the  land  so  taxed. 

On  the  contrary,  in  the  lease  which  commenced  Jan- 
uary 1,  1882,  Warmcastle  covenanted  to  pay  "  all  rent 
or  charges  which  is  or  may  be  assessed  or  imposed  upon 
the  said  premises  for  the  Croton  water  on  or  before  the 
first  day  of  August,  1882."  This  covered  much  more 
than  the  covenant  to  pay  "  the  regular  annual  rent  or 
charge,"  considered  in  Moffat  v.  Henderson,  {8iipra\  or 
the  covenant  to  pay  "  all  ordinary  yearly  taxes,  con- 
sidered in  Garner  v.  Hannah  (6  DueVj  262).  It  em- 
braced all  rents  or  charges  for  Croton  water  existing 
against  the  demised  premises  at  the  time  of  the  com- 
mencement of  the  lease. 

For  the  reasons  stated,  Warmcastle  had  no  right  to 
look  to  the  plaintiff  for  the  payment  of  the  said  charges, 
and  the  defendant  as  surety  stands  in  no  better  position. 

The  payment  made  by  Warmcastle  to  the  Depart- 
ment of  Public  Works  was,  under  the  circumstances  of 
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this  case,  a  voluntary  one  as  against  the  plaintiff. 
Such  a  payment  can  no  more  be  used  as  the  basis  of  a 
defense  to  a  claim  which  the  plaintiff  is  entitled  to 
enforce,  than  it  can  be  used  to  sustain  an  action  to 
recover  back  the  money. 

There  was  no  error  in  the  proceedings  at  the  trial, 
and  a  verdict  was  properly  directed  for  the  plaintiff. 

The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


LOUISA  PESSINI,  AS  Administratrix,  &c..  Appellant, 
V.  WILLIAM  H.  WILKINS,  as  survivor.  Respon- 
dent. 

Action  for  catising  death — Abatement  of  by  death  of  defendant. 

The  cause  of  action  given  by  the  statute  (Chap.  450  L.  1847  ;  Code  dr. 
Proc.  §  1902),  to  the  representative  of  a  decedent,  whose  death  was 
caused  by  the  negligence  of  another,  abates  upon  the  death  of  the 
wrong  doer,  unless  the  plaintiff  can  show  that  at  the  time. of  such  death 
there  was  remaining  in  force  a  verdict  or  decision  in  his  favor. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  30,  1886. 

Appeal  by  Ann  E.  Wilkins,  as  executrix,  &c.,  of  Wil- 
liam H.  Wilkins,  deceased,  from  an  order  made  at  special 
term  continuing  this  action  against  her  as  executrix. 

The  facts  appear  in  the  opinion. 

Eohinsony  Scribner  S  Bright^  attorneys,  and  John  M. 
Scribner^  of  counsel  for  appellant : — ^I.  The  cause  of  action 
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given  by  the  statute  (Chap.  450,  Laws  1847;  Code  of  Civ. 
Proc.  §  1902)  to  the  representatives  of  a  decedent  whose 
death  was  caused  by  the  negligence  of  another  abates 
upon  the  death  of  the  wrong  doer,  and  an  action  cannot 
be  maintained  against  his  representatives  (Hegerich  v. 
Keddie,  99  JST.  T.  258). 

n.  Section  764  of  the  Code  does  not  touch  this  case. 
It  relates  only  to  "  an  action  to  recover  damages  for  a 
personal  injury."  This  is  strictly  an  action  under  the 
statute  to  recover  damages  for  death  caused  by  wrongful 
act,  &c.  {Code J  %  1902).  The  distinction  between  such 
an  action  and  one  brought  by  the  party  himself  for  per- 
sonal injuries  sustained  is  clearly  set  forth  in  Hegerich 
V.  Keddie  {supra).  See  also  definition  of  personal 
injury  in  section  3343  Code  Civ.  Proc. 

in.  Section  764  of  the  Code  only  allows  an  action  to 
which  it  relates  to  be  continued  after  a  verdict,  report 
or  decision  in  favor  of  the  plaintiff  (Kelsey  v.  Jewett, 
34  Hun,  11). 

James  T.  Byrne,  and  Benjamin  F.  Estes,  for  ref?pon- 
dent: — ^I.  The  plaintiff  is  entitled,  as  matter  of  right, 
to  the  order  appealed  from,  under  section  764  of  the 
Code.  It  was  the  undoubted  intention  of  the  legisla- 
ture to  pro\dde  that  where  an  action  had  been  com- 
menced in  the  lifetime  of  the  tort  feasor,  and  had  been 
prosecuted  in  good  faith  to  a  judgment  or  decision,  the 
cause  of  action  should  not  abate  but  should  Survive, 
making  it  an  exceptional  case. 

n.  The  case  of  Hegerich  v.  Keddie  (99  N,  Y.  259), 
is  not  in  point  nor  at  all  analogous  to  the  one  at  bar. 
That  action  was  not  brought  against  the  wrong  doer, 
but  was  commenced  in  the  first  instance  against  his  ex- 
ecutor. Section  764  was  not  under  consideration,  and 
no  construction  was  given  to  it ;  there  had  been  no  trial, 
judgment,  decision  or  report,  and  the  appeal  was  from 
an  order  sustaining  a  demurrer  to  the  complaint. 
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By  the  Court. — ^Freedman,  J. — This  action  was 
brought  under  the  statute  against  Jesse  A.  Marshall  and 
William  H.  Wilkins,  as  co-partoers,  to  recover  damages 
alleged  to  have  been  sTistained  by  plaintiff  by  reason  of 
the  death  of  her  infant  son  which  was  caused  by  the 
alleged  negligence  of  the  driver  of  one  of  the  defen- 
dants' stages.  After  issue  joined,  and  before  trial,  Mar- 
shall died,  and  the  action  was  continued  against  Wilkins 
as  the  survivor  of  the  firm.  There  were  two  trials  of 
the  issues.  At  the  first  trial,  had  in  November,  1884, 
the  jury  disagreed.  At  the  second  trial,  had  in  January, 
1885,  the  plaintiff  was  nonsuited,  and  judgment  was 
thereupon  entered  dismissing  plaintiff's  complaint. 
From  this  judgment  plaintiff  appealed  to  the  general 
term,  but  before  her  appeal  could  be  argued,  and  indeed 
before  the  proposed  case  and  the  amendments  thereto 
were  settled,  Wilkins,  then  the  sole  surviving  defendant, 
died.     This  occurred  in  January,  1886. 

Under  the  decision  of  the  court  of  appeals  in  Heg- 
erich  V.  Keddie  (99  N.  Y.  258),  it  must  be  held  that, 
upon  Wilkins'  death,  the  cause  of  action  given  by  the 
statute  ((7A.  450  Laws  1847;  Code  Civ.  Proc.  §  1902), 
to  the  plaintiff  for  the  death  of  her  infant  son,  abated, 
unless  it  was  saved  by  section  764  of  the  Code  of  Civil 
Procedure. 

That  section  reads  as  follows,  viz. :  "  After  verdict, 
report,  or  decision,  in  an  action  to  recover  damages  for 
a  personal  inj  ury,  the  action  does  not  abate  by  the  death 
of  a  party,  but  the  subsequent  proceedings  are  the  same 
as  in  a  case  where  the  cause  of  action  survives." 

The  learned  judge  who  made  the  order  appealed 
from,  seems  to  have  conceded  the  effect  of  the  authority 
of  Hegerich  v.  Keddie  {supra)y  to  be,  that  plaintiff's 
cause  of  action  did  not  survive  the  death  of  Wilkins, 
but  he  decided,  nevertheless,  that  under  §  764  the  action 
has  not  abated.     This  decision  cannot  be  sustained. 

In  Kelsey  v,  Jewett  (34  Huny  11),  the  general  term 
of  the  supreme   court  of   the  fifth   department,  said: 
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"  In  our  opinion,  if  a  verdict  for  a  personal  injury  is  set 
aside,  then  the  cause  of  action  abates  if  the  plaintiff 
dies  before  another  trial  is  had,  and  the  sole  purpose 
intended  to  be  accomplished  by  the  provisions  of  §  764 
is  to  save  the  estate  of  a  deceased  party  the  verdict, 
report  or  decision,  which  may  have  been  rendered  in 
his  favor  before  his  death.  After  a  verdict  or  decision 
has  been  set  aside  as  void  or  erroneous,  the  case  stand  ^ 
the  same  as  if  none  had  been  rendered,  the  issues  being 
untried  and  undetermined." 

This  was  said  in  a  carefully  considered  opinion,  and 
after  a  full  examination  I  can  perceive  of  no  reason 
why  this  court  should  come  to  a  different  conclusion. 
From  this  it  follows  that  if  the  construction  of  §  764 
adopted  in  Kelsey  v.  Jewett  was  correct  upon  the  facts 
of  that  case,  the  plaintiff  in  this  case  wa^  bound  to  show 
that,  at  the  time  of  the  death  of  Wilkins,  there  was 
remaining  in  force  a  verdict  or  decision  in  her  favor. 
This  she  did  not  do.  On  the  contrary,  the  only  thing 
she  did  show,  was  a  decision  against  her. 

The  order  appealed  from  should  therefore  be  reversed 
with  ten  dollars  costs  and  disbursements,  and  the  motion 
for  the  continuance  of  the  action  denied  with  ten  dollars 
costs. 

Sedgwick,  Ch.  J.,  concurred. 


GEORGE  PEABODT    WETMORE,  Appellant,  v. 
CATHARINE  W.  BRUCE,  Respondent. 

Vendor  and  vendee — Eeal  estate — Incumbrances — CouH-yard — Recovery  of 

deposit. 

Under  a  contract  to  sell  and  convey,  free  and  clear  of  all  incumbrances, 
the  contract  is  conclusive  on  the  right  of  the  vendee  to  receive  the  prop- 
erty thus  clear. 

A  restriction  which  prevents  the  vendee  from  using  a  portion  of  the  front- 
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age  otherwise  than  for  a  couit-yaix],  is  an  incumbrance  wliich,  imder 
the  contract,  absolves  him  from  completing  the  purchase. 

The  yendee  being  absolved  fi*om  completing  the  purchase,  may  recover 
from  the  vendor  money  paid,  pursuant  to  the  contract  of  sale,  on  ac- 
count of  the  purchase  to  the  auctioneer  who  conducted  the  sale  on  behalf 
of  the  vendor. 

By  the  contract,  the  specific  perfoiinaiice  whereof  by  the  vendee  (the 
defendant)  was  sought  in  this  action,  the  vendor  (the  plaintiff)  con- 
tracted to  sell  to  the  defendant  certain  premises  known  as  No.  19  Wash- 
ington Square  North,  and  to  give  her  a  good  title  in  fee  simple,  free 
and  clear  of  all  incumbrances,  except  a  certain  mortgage.  The  prop- 
erty was  sold  at  auction,  and  the  contract  was  in  the  foim  of  terms  of 
sale,  with  a  memorandum  subjoined,  signed  by  the  defendant,  to  the 
effect  that  she  had  purchased  the  property  of  the  plaintiff  for  the  price 
therein  named,  and  agreeing  to  comply  with  the  teiius  and  conditions 
of  sale  as  set  forth  in  the  terms  of  sale.  Pursuant  to  one  of  those 
terms,  and  as  required  thereby,  she  paid  to  the  auctioneer  who  con- 
ducted the  sale  the  sum  of  $5,200,  being  ten  per  cent,  of  the  purchiise 
money.  On  examination  of  the  title,  it  was  found  that  there  was  a 
restriction  which  restricted  the  use  of  the  frontage  of  the  premises,  to 
the  depth  of  twelve  feet,  to  the  purposes  of  a  coml-yard  only.  There- 
upon the  defendant  refused  to  complete,  and  demanded  back  her  ten 
per  cent. 

Held,  1st.  That  by  the  terms  of  the  contract  the  defendant  was  con- 
clusively entitled  to  a  title  free  from  incumbrances  of  every  kind  and 
quality.  2d.  That  the  resti-iction  was  an  incumbrance,  free  from  which 
she  was  entitled,  under  the  conti-act,  to  have  the  property  conveyed. 
8d.  That  defendant  could  counterclaim  against  plaintiff  the  ten  percent 
paid  by  her,  and  the  expenses  of  examining  the  title ;  and  a  judgment 
In  her  favor  therefor  was  not  erroneous. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  December  80,  1886. 

Appeal  from  judgment  in  favor  of  defendant  entered 
on  the  decision  of  the  judge  at  special  term. 

The  action  was  brought  to  compel  the  specific  per- 
formance by  the  defendant  (the  vendee)  of  a  contract 
for  the  sale  of  certain  real  estate  in  New  York  city,  to 
wit,  number  19  Washington  Square  (North).     The  sale 
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was  made  at  auction.  The  contract  took  the  form  of 
terms  of  sale,  with  a  memorandum  subjoined,  signed  by 
the  defendant,  to  the  effect  that  she  had  purchased  the 
property  of  the  plaintiff  for  the  price  therein  named, 
and  agreeing  to  comply  with  the  terms  and  conditions 
of  sale  as  'set  forth  in  the  terms  of  sale.  By  tl/e  terms 
of  sale  the  property  sold  consisted  of  premises  fronting 
on  Washington  Square,  North,  having  a  frontage  there- 
on of  28  feet  2  inches,  and  having  a  width  in  rear  of  28 
feet  1^  inches,  and  being  bounded  on  the  sides  by  lines 
at  right  angles  to  Washington  Square,  North,  running 
north  on  the  east  side  143  feet  8|  inches,  and  on  the 
west  side  141  feet  10  inches.  The  terms  of  sale  also 
contained  the  following  clause :  "  Ten  per  cent,  of  the 
purchase  money,  and  the  auctioneers'  fee  of  fifteen  dol- 
lars on  each  lot,  separately  sold,  to  be  paid  to  the 
auctioneers  this  day,  together  with  the  Exchange  fee  of 
three  dollars,  and  for  which  their  receipt  will  be  given." 
The  defendant  purchased  the  property  for  $52,000,  and 
paid  to  the  auctioneers  who  conducted  the  sale,  pursuant 
to  and  as  required  by  the  terms  of  sale,  ten  per  cent,  of 
the  purchase  money,  amounting  to  $5,200. 
Other  facts  appear  in  the  opinion. 

A,  P.  and  W.  Man,  attorneys,  and  William  Man, 
of  counsel  for  appellant,  argued: — ^I.  The  defendant 
cannot  succeed  on  the  defense  of  the  couri>-yard  agree- 
ment, as  she  had  notice  of  it  when  she  purchased.  She 
twice  visited  the  premises  before  purchasing,  and  of 
course  could  not  go  into  the  house  without  seeing  that 
it  was  set  back  from  the  street,  with  a  twelve-foot  court- 
yard, and  that  every  house  in  the  block  fronting  on  the 
square  was  set  back  in  the  same  way.  And  also  all  the 
houses  on  the  next  block,  easterly,  fronting  on  the  park, 
between  Fifth  avenue  and  University  Place,  are  set  back 
iu  the  same  way.  The  contract  diagram  and  the  posters 
and  handbills  used  on  the  sale  show  that  there  was  a 
court-yard  of  twelve  feet.     It  was  for  the  defendant  to 
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make  out  her  defense.  She  must  show  not  only  the 
restriction  and  that  it  is  a  damage,  but  she  must  show 
that  she  had  no  knowledge  of  it,  nor  any  notice  to  put 
her  on  inquiry.  The  plaintiff  proved  his  title,  and  the 
defendant  is  proving  aflBrmatively  an  easement  of  other 
parties  upon  plaintiff's  land.  She  must  prove  all  the 
facts  requisite  to  that  defense  (Stevens  v.  Hauser,  37 
N.  T.  302).  The  very  foundation  of  a  defense  of  this 
kind,  refusal  to  perform  by  vendee  by  reason  of  a  defect 
in  the  article  sold,  is  lack  of  knowledge  thereof  at  the 
time  of  purchase.  The  court  of  appeals  says  in  Riggs 
V.  Pursell  (66  iV".  Y.  199),  that  the  purchasers  in  a 
similar  case  "  are  chargeable  with  knowledge  of  what 
was  apparent  and  obvious  upon  the  premises." 

II.  The  restriction  is  not  in  fact  a  damage,  but  is  a 
benefit  to  the  premises  in  question.  A  court-yard  agree- 
ment is  not  an  incumbrance  in  the  absence  of  proof  of 
actual  damage  (Riggs  v.  Pursell,  66  H.  T.  193).  It 
was  therefore  necessary  for  the  defendant  to  show  affirm- 
atively that  in  this  case  the  agreement  is  a  damage ;  the 
burden  of  proof  is  on  her,  and  a  clear  case  should  be 
shown,  not  merely  a  possibility.  Remote  possibilities 
are  not  to  be  taken  into  consideration  (Post  v.  Bem- 
heimer,  31  JBu7i,  247).  The  objection  must  be  a  sub- 
stantial one  (Hellreigel  v.  Manning,  97  iV".  Y.  56).  The 
finding  of  the  court  below,  that  there  was  actual  damage 
is  against  the  evidence.  (The  evidence  was  here  ana- 
lyzed at  large.)  Even  defendant's  witnesses  admit  that 
the  courtryard  appreciates  the  value  of  the  property  for 
dwelling-house  purposes,  and  only  depreciates  it  for 
business  purposes.  The  property  being  a  dwelling-house, 
it  must  be  assumed  that  defendant  purchased  it  for  that 
purpose,  there  being  no  evidence  to  the  contrary. 

in.  Again,  should  this  block  front  ever  change  its 
character  and  become  business  property,  the  restriction 
will  be  rendered  nugatory  by  the  altered  circumstances, 
as,  for  instance,  if  a  railroad  station  be  put  in  the  square 
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(Trustees  Columbia  College  v.  Thacher,  87  If.  Y.  311 ; 
1  Story  Eq.  Jur.  [10th  ed!],  §  750). 

IV.  The  court  erred  in  giving  judgment  against  the 
plaintiff  for  the  $5,200  deposited  by  the  defendant  on 
her  purchase  with  the  auctioneer.  The  money  was  de- 
posited with  the  auctioneers.  They  acted  as  stakeholders. 
The  plaintiff  could  not  get  the  money,  except  by  sur- 
render to  him  of  their  receipt,  held  by  the  defendant, 
with  her  endorsement  or  direction  to  the  auctioneers  to 
pay  it  to  the  vendor.  There  was  no  evidence  that  the 
plaintiff  ever  had  the  receipt,  or  that  the  defendant  ever 
tendered  it,  nor  that  she  had  not,  in  fact,  received  her 
money  back  from  Ludlow  &  Co.  The  auctioneer  in  such 
circumstances  is  as  much  the  purchaser's  agent  as  the 
vendor's.  To  establish  her  right  of  action  for  the  deposit, 
the  defendant  must  show  that  she  had  at  least  demanded 
back  her  money  before  suit  brouffht,  and  offered  to  sur- 
render  the  receipt. 

De  Witty  Lochman  S  De  Witt,  attorneys,  and  Cliarlea 
JoneSy  of  counsel  for  respondent,  argued : — ^I.  In  every 
contract  for  the  sale  of  land  there  is  an  implied  war- 
ranty on  the  part  of  the  vendor  that  he  has  a  good  title 
to  that  which  he  assumes  to  sell,  unless  such  warranty 
is  expressly  excluded  by  the  terms  of  the  contract 
(Burwell  v.  Jackson,  5  Selden,  535).  And  in  the  present 
case,  by  the  express  terms  of  the  contract,  the  lot  and 
house  were  sold  by  a  title  in  fee  simple,  and  were  to 
be  conveyed  free  and  clear  of  all  incumbrances,  except 
a  mortgage  for  $40,000,  which  the  defendant  was  to 
assume. 

n.  The  court-yard  agreement  made  by  the  former 
owner  of  this  lot  and  the  adjoining  lots  fronting  on  the 
street  is  an  incumbrance  on  the  lot  in  question  (Trustees 
V.  Lynch,  70  If.  Y,  440 ;  Lattimer  v.  Livermore,  72  Ih. 
174 ;  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.,  87  lb.  400 ; 
Perkins  v.  Coddington,  4  Roht.  647 ;  Du  Bois  v.  Darling, 
44  Super.  Ct.  436 ;  Roberts  v.  Levy,  3  -466.  N.  S.  311  j 
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Anon.,  2  Ahb.  JN^.  C.  56 ;  Matter  of  Whitlock,  32  JBarK 
28 ;  Estate  of  Sarah  Anders,  12  Fhila.  (Pa.)  45. 

in.  The  court  found  that  the  defendant,  at  the  time 
of  and  prior  to  the  sale,  had  no  notice  of  the  restrictions 
and  incumbrances  created  by  the  court-yard  agreement. 
The  agreement  is  not  mentioned  in  the  terms  of  sale, 
and  it  is  not  pretended  that  any  notice  was  given  of  it 
at  the  time  of  or  prior  to  the  sale.  All  the  evidence  on 
the  subject  is,  that  the  defendant  visited  and  examined 
the  house  twice.  Of  course,  she  might  have  seen  that 
there  was  a  court-yard ;  and  it  also  appears  by  the  dia- 
gram that  the  house  was  set  back  twelve  feet  from  the 
street.  But  this  does  not  show,  or  tend  to  show,  that 
there  was  an  agreement  that  bound  the  property  in  per- 
petuity, nor  was  it  sufficient  to  put  her  on  the  inquiry 
as  to  whether  there  was  any  such  agreement.  And  this 
is  so,  especially  as  by  the  terms  of  sale  the  property  was 
to  be  conveved  free  and  clear  of  all  incumbrances,  ex- 
cept  the  one  specified  mortgage.  The  defendant  had 
the  right  to  rely  upon  the  contract,  and  •  to  insist  upon 
the  title  which  the  vendor  had  agreed  to  give,  even  if 
she  had  notice. 

IV.  The  court  also  found  that  the  restrictions  and 
inciunbrances  created  by  the  court-yard  agreement  are 
a  damage  to  the  lot  of  land  in  question,  and  injure  its 
salability  and  marketability.  This  fact  was  found  upon 
conflicting  evidence,  and  in  such  a  case  the  fincUng 
will  not  be  disturbed  by  the  appellate  court.  This  rule 
was  applied  in  a  case  where  the  finding  of  the  referee 
was  supported  by  the  testimony  of  one  witness  only,  and 
there  were  four  witnesses  to  the  contract  (Wright  v. 
Saunders,  65  Barh.  214).  And  so  the  rule  is  that 
"  witnesses  are  not  counted  but  weighed." 

It  is  sufficient  for  the  defendant's  case  that  there  arc 
some  who  think  the  restrictions  injurious  to  the  prop- 
erty, for  its  marketability  is  thereby  impaired.  Those 
who  so  think  will  not  give  the  full  value,  or  the  same 
price  that  they  would  if  it  was  unrestricted.     This,  of 
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itself,  makes  the  testimony  of  the  defendant's  witnesses 
conclusive  on  the  question. 

Ingr^ham,  J. — The  court  below  found  that  the  de- 
fendant had  entered  into  a  written  contract  with  the 
plaintiff  by  which  she  agreed  to  purchase  of  the  plaintiff 
the  premises  No.  19  Washington  Square,  North,  in  the 
city  of  New  York  for  the  price  of  $52,000.  The  said 
property  was  sold  by  a  good  title  in  fee  simple,  and  was 
to  be  conveyed  by  a  warranty  deed  free  and  clear  of 
all  incumbrances,  except  a  certain  mortgage.  The  de- 
fendant refused  to  accept  the  title  to  the  premises  on 
the  ground,  among  others,  that  the  premises  in  question 
were  subject  to  a  restriction  hereafter  referred  to. 

The  court  further  found  that  in  the  year  1827,  an 
agreement  was  made  between  the  owners  of  all  the  lots 
fronting  on  the  said  street  between  Fiftli  Avenue  and 
McDougal  Street,  by  which  they  mutually  covenanted 
and  agreed  to  and  with  each  other  that  they  would  not 
at  any  time  thereafter  erect,  or  build,  or  cause  or  per- 
mit, or  suffer,  to  be  erected  or  built,  any  house,  wall, 
fence,  or  other  building,  the  front  or  other  wall  whereof 
shall  approach  nearer  to  said  street  than  twelve  feet  in 
any  part  of  said  lots  so  that  a  space  or  area  of  twelve 
feet  in  depth  and  the  entire  breadth  of  each  of  the  said 
lots  in  front  of  the  buildings,  and  between  them  and 
the  said  street,  shall  be  forever  left  open  for  court 
yards,  and  that  plaintiff's  title  to  said  lot  of  land  and 
house  is  subject  to  an  incumbrance  and  restriction  cre- 
ated by  the  said  covenant  and  agreement,  which  still 
continues  in  full  force  and  effect. 

The  court  further  found  that  the  restriction  and  in- 
cumbrance created  by  the  said  covenant  and  agreement, 
were  a  damage  to  said  lot  of  land,  an  injury  to  its  sala- 
bility  and  marketability,  and  that  the  defendant  at  the 
time  of  and  prior  to  the  sale  had  no  notice  of  such  re- 
striction and  incumbrances. 

We  have  examined  the  testimony  taken  at  Uie  trial 
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and  are  satisfied  that  the  findings  are  sustained  by  the 
evidence. 

That  this  covenant  imposed  a  restriction  in  perpetuity 
upon  the  plaintiff's  lot  cannot  be  disputed  (Trustees  v. 
Lynch,  70  N.  T.  440). 

The  defendant  "was  entitled  by  the  contract  to  a  good 
title  to  the  premises  purchased  in  fee  simple,  free  and 
clear  of  all  incumbrances  except  the  mortgage  men- 
tioned, and  plaintiff  seeks  to  compel  her  to  take  the 
premises  from  twelve  feet  of  which  she  is  restricted 
from  building. 

The  parties  have  made  their  contract.  The  defendant 
purchased  the  plot  of  ground  free  of  incumbrances,  that 
is,  free  to  be  used  in  any  way  that  she  desired,  and  I  do 
not  see  how  it  can  be  said  to  be  a  compliance  with  that 
contract  to  give  her  a  piece  of  land  a  considerable  por- 
tion of  which  she  cannot  use.  It  is  no  answer  to  say 
that  the  incumbrance  or  restriction  would  make  some 
people  give  more  for  the  land  because  there  was  also  a 
restriction  on  other  property  in  the  neighborhood.  The 
answer  to  that  proposition  is,  that  the  land  with  such  a 
restriction  was  not  the  land  that  defendant  had  agreed 
to  purchase,  and  plaintiff  is  not  entitled  to  a  specific 
performance  of  the  contract  where  the  vendor  has 
failed  to  show  that  he  has  a  marketable  title,  or  where 
other  grounds  appear  which  in  equity  and  good  con- 
science require  that  the  contract  should  not  be  specifi- 
cally performed  (Peters  v.  Delaplaine,  49  iV.  T.  362). 

The  case  of  Riggs  v,  Pursell  (66  N.  T.  199),  is  cited 
as  an  authority  for  the  proposition  that  such  a  restric- 
tion is  not  an  incumbrance  upon  the  property.  In  that 
case  however,  the  defendant  became  the  purchaser  at  a 
judicial  sale.  It  was  a  lease  only  of  the  premises  that 
was  purchased,  and  the  decision  seems  to  be  based  upon 
the  ground  that  the  purchaser  claiming  to  be  discharged 
from  his  contract  under  a  judicial  sale,  should  make  out 
a  fair  and  plain  case  for  relief.  If  he  gets  what  he  bar- 
gained for  he  must  complete  the  purchase  and  take  his 
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deed^  and  in  some  cases  the  court  will  compel  him  to 
take  a  compensation  for  any  deficiency.  We  know  of 
no  instance  in  which  that  rule  has  been  applied  to  the 
purchase  of  the  fee  at  private  sale,  where  the  vendor 
agrees  to  give  a  good  title  in  fee  simple  free  of  all  in- 
cumbrances ;  and  when  Riggs  v.  Pursell  was  before  the 
court  of  appeals  on  the  second  appeal,  it  was  held  on 
the  facts  then  presented,  that  the  restriction  was  a  ma- 
terial defect  in  the  title. 

Li  this  case  the  court  has  found  as  a  fact  that  the  re- 
striction was  a  damage  to  the  land,  and  if  the  rule  laid 
down  in  Riggs  v.  Pursell  should  be  taken  to  apply  to  the 
sale  of  the  property  in  fee,  this  restriction  Jiaving  caused 
the  deterioration  in  the  value  of  the  property,  would  be 
an  incumbrance. 

We  think  therefore  that  plaintiff  failed  to  tender  a 
deed  conveying  the  property  agreed  to  be  sold  free  of 
incumbrances,  and  that  the  court  below  was  right  in 
refusing  to  decree  a  specific  performance. 

We  are  also  of  the  opinion  that  upon  the  points  pre- 
sented no  error  was  committed  in  giving  judgment 
against  the  plaintiff  for  the  ^5,200  deposited  with  the 
auctioneer  by  the  defendant  on  her  purchase  and  for 
the  expenses  incurred  in  the  examination  of  the  title. 

It  is  well  settled  that  where  the  vendor  has  failed  to 
complete  his  contract  the  defendant  is  entitled  to  re- 
cover the  amount  paid  on  the  contract  and  the  expenses 
incurred  in  the  examination  of  the  title  to  the  property, 
and  the  payment  to  the  auctioneer  was  a  payment  for 
the  benefit  of  the  plaintiff  under  the  terms  of  the  sale. 

Judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J. — ^I  concur  with  Judge  Ingraham, 
on  the  ground  that  the  contract  is  conclusive  as  to  the 
defendant's  right  to  have  a  title  free  from  incumbrance 
of  every  kind  and  quality,  and  also  with  his  view  as  to 
the  counter-claim. 

Freedman,  J. — ^I  concur  on  the  same  ground. 
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CHARLES  HEYMAN,  et  al.,  Appellants,  v.  THE 
PHILADELPHIA  &  READING  R.  R.  COMPANY, 

Respondent. 

Common  carrier — Live  stock,  re^^onsHnlUy  for  injuries  to. 

In  the  case  of  the  transportation  of  live  stock,  the  shipper,  to  recoYer 
from  the  canier  for  an  injury  thereto,  most  adduce  eyidence  to  show 
that  the  injury  happened  through  want  of  suitable  means  of  transportar 
tion,  or  of  the  exercise  of  the  degree  of  care  which  the  nature  of  the 
property  required,  or  some  neglect  or  omission  of  duty  on  the  part  of 
the  carrier. 

In  the  case  at  bar,  the  only  evidence  being  that  a  slat  of  the  car  in  which 
plaintiffs*  horse  was  canied  (which  car  was  in  good  order  and  suitable 
for  the  purpose  when  loaded),  became  broken  on  the  trip,  which  was 
repaired,  and  at  the  end  of  the  trip  was  again  found  broken  and  the 
horse  injured,  one  of  his  fore  legs  being  broken,  and  that  the  car  was 
allowed  to  stand  for  one  or  two  hours  after  it  was  loaded,  tliere  being 
no  evidence  to  show  that  the  injury  was  caused  either  by  the  broken  slat 
or  the  standing  of  the  car,  or  tliat  any  act  of  defendant's  could  have 
prevented  the  accident. 

Eeld^  that  the  complaint  was  properly  dismissed. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  30,  1886. 

Appeal  from  a  judgment  entered  upon  a  verdict 
directed  by  the  court  in  favor  of  the  defendant. 

The  defendant  was  sued  for  negligence  committed  in 
its  capacity  of  a  common  carrier,  the  complaint  alleging 
in  substance  that  the  plaintiffs  shipped  a  horse  over  de- 
fendant's road  at  Reading,  Pennsylvania,  which  defend- 
ant agreed  to  carry  and  deliver  safely  to  plaintiffs  at 
Jersey  City,  New  Jersey,  and  that  by  reason  of  the 
defendant's  negligence  one  of  said  horse's  fore  legs  be- 
came broken,  for  which  plaintiffs  claimed  damages  in 
the  sum  of  $350. 


HEYMAN  v.  PHIL.  &  READING  R.  R.  CO.  ]  59 

Appellants^  points. 

Further  facts  appear  in  the  opinion. 

Cardozo  &  Newcombe,  and  Leonard  Bronner,  for 
appellants. — ^I.  The  appellate  court  will  consider  whether 
on  any  construction  of  the  facts  the  jury  would  have 
been  warranted  in  finding  for  the  plaintiffs,  and  if  so 
the  nonsuit  was  error  (Minor  t?.  Mayor  &c.,  6  J.  &  S. 
171 ;  Stone  v.  Flower,  47  iV.  Y.  566  ;  Royce  v.  Watrous, 
7  Daly  87).  The  facts  warranted  such  a  construction 
as  would  have  enabled  the  jury  to  properly  award  a 
verdict  against  the  defendant.  The  testimony  clearly 
shows  it  was  a  question  of  fact  whether  or  not  the  slat 
in  the  car  was  properly  repaired.  The  want  of  suitable 
vehicles  in  which  to  transport  articles  is  neglect  on  the 
part  of  the  carrier  (Sayer  v.  Portsmouth  R.  R.  Co.,  31 
Me.y  229  ;  Great  Western  Ins.  Co.  v.  Hawkins,  18  Mich. 
427).  The  fact  that  the  carrier  has  done  what  is  usual 
is  not  sufficient  to  exempt  him  from  the  charge  of  neg- 
ligence. He  must  show  that  he  has  done  what  is  neces- 
sary imder  all  circumstances  (Wing  v.  N.  Y.  &  Erie  R. 
R.  Co.,  1  Hilton  235  ;  Reed  v.  Phil.,  Wilmington  &  Bal- 
timore R.  R.  Co.,  3  Houston  [Del.]  176  ;  Truax  v.  Same, 
Ih.  233).  The  liability  of  a  railroad  company  engaged 
as  a  common  carrier  of  animals  is  not  limited  to  the 
careful  and  safe  conveyance  of  the  car  containing  them, 
and  in  the  absence  of  a  special  agreement,  the  company 
is  liable  for  any  injury  which  can  be  prevented  by  fore- 
sight, vigilance  and  care  arising  from  the  conduct  of 
the  animals  (Clark  v.  Rochester  &  Syracuse  R.  R.  Co., 
14  N.  T.  573  ;  Mynard  v.  Syracuse  &  Binghampton  R. 
R.  Co.,  71  Ih.  181).  Whenever  a  railroad  company  re- 
ceives cattle  or  live  stock,  such  company  assumes  all  the 
responsibility  of  a  common  carrier  for  a  transportation, 
unless  modified  by  a  special  contract  (See  cases  above 
cited).  It  is  the  duty  of  a  railroad  company  which  un- 
dertakes to  carry  live  animals  for  hire,  to  provide  cars  of 
sufficient  strength  to  prevent  the  animals  from  breaking 
through  the  same,  and  they  are  responsible  for  a  loss 
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through  their  failure  to  do  so,  although  the  animals 
were  unruly  and  vicious  (Merritt  v,  Farley,  29  H.  T. 
115 ;  Smith  v.  New  Haven  &  Northampton  R.  R.  Co., 
12  AUtn  [Mass.]  531 ;  Mynard  v.  Syracuse  &  B.  R.  R. 
Co.,  supra).  When  the  car  arrived  at  Jersey  City  the 
identical  slat  which  had  been  pre\dously  broken  was 
found  broken  anew.  No  other  slat  was  broken,  and 
this  circumstance  raised  a  question  of  fact  whether  or 
not  the  defendant,  when  it  repaired  the  slat  at  Reading, 
did  it  in  so  safe  and  secure  a  manner  as  to  prevent  the 
accident,  especially  in  view  of  the  testimony  as  to  the 
manner  in  which  the  slat  was  repaired,  and  whether  the 
railroad  company  had  fulfilled  the  duty  of  providing 
suflSciently  strong  and  secure  cars  (Clark  v.  Rochester  & 
Syracuse  R.  R.  Co.,  supra).  Even  where  the  injury  was 
not  the  direct  result  of  the  defendant's  act  solely,  but 
the  proximate  cause  was  contributed  to  by  the  acts  of 
the  defendant,  the  defendant  is  liable  (Macanley  v.  Mayor, 
G7  iV:  F.  602  ;  Payne  v.  Troy  R.  R.  Co.,  83  lb.  572  ; 
Wolf  V.  Am.  Ex.  Co.,  43  3Io.  421 ;  Fero  v.  Buffalo  & 
State  Line  R.  R.  Co.,  22  JST.  Y.  209  [78  Am.  Dec.  178]). 
Where  a  carrier  receives  a  cask  of  wine,  in  good  order, 
the  burden  is  upon  him  of  showing  that  a  loss  of  its 
contents  was  occasioned  by  causes  for  which  he  is  not 
responsible  (Arend  r.  Liverpool  Steamship  Co.,  6  Lans. 
157 ;  affi'd,  53  JST.  Y.  606). 

II.  As  there  was  evidence  from  which  a  jury  might 
find  in  favor  of  the  plaintiff,  it  is  insisted  that  the  case 
should  not  have  been  withdrawn  from  their  considera- 
tion. It  does  not  follow  that  because  there  is  no  con- 
tradictory testimony  the  court  must  take  the  question 
from  the  jury  and  determine  it  as  one  of  law ;  on  the 
contrary,  if  different  results  would  be  reached  by  differ- 
ent minds,  the  question  must  go  to  the  jury  (Wait  r. 
Ins.  Co.,  13  Hun  371 ;  Nicholson  v.  Connor,  8  Daly  212  ; 
84  N.  Y.  5).  In  an  action  to  recover  damages  for  al- 
leged negligence,  plaintiff  is  entitled  to  have  the  issue 
of  negligence  submitted  to  the  jury  when  it  depends 
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upon  conflictiBg  evidence,  or  an  inference  to  be  drawn 
from  circumstances  in  regard  to  which  there  is  room  for 
a  difference  of  opinion  among  intelligent  men  (Payne  v. 
Troy  R.  R.  Co.,  83  JST.  Y,  572  ;  Hays  v.  Miller,  70  76. 
112 ;  Fitzpatrick  v.  N.  Y.  Cen.  &  Hud.  R.  R.  R.  Co.,  21 
Week.  Dig.  169 ;  98  N.  T.  649).  It  was  shown  that 
when  the  cars  are  at  rest  cattle  are  uneasy,  move  about, 
hook  and  crowd  each  other,  are  disposed  to  lie  down  (if 
possible),  and  are  thus  liable  to  be  trampled  upon  or 
otherwise  injured  more  than  when  the  cars  are  in  mo- 
tion ;  and  hence,  if  we  eliminate  from  the  case  the 
question  of  fact  whether  the  evidence  as  to  the  defect- 
ive slat  or  the  improper  manner  in  which  it  was  repaired 
established  negligence,  still  there  remained  the  question 
of  fact  whether  the  horses  were  improperly  or  unneces- 
sarily detained  at  Reading,  and  if  so,  whether  the  inju- 
rious detention  was  the  cause  of,  or  resulted  in,  the 
damages  complained  of  (Harris  v.  Northern  R.  R.  Co., 
20  N,  r.  232  ;  Macauley  v.  Mayor,  67  lb,  602 ;  Merritt 
r.  Earle,  29  lb.  115). 

a.  W.  De  Forest,  attorney,  and  F.  L.  Hall,  of  coun- 
sel for  respondent : — I.  This  action  cannot  be  sustained 
without  proof  that  defendant  was  negligent  (Losee  v. 
Buchanan,  51  N.  Y.  476  :  McPadden  v.  N.  Y.  Central 
R.  R.  Co.,  44  lb.  478). 

II.  To  warrant  the  submission  of  the  case  to  a  jury 
there  must  be,  not  a  mere  scintilla  of  evidence,  but  such 
that  a  jury  can  properly  proceed  to  find  a  verdict  for 
the  party  producing  it,  upon  whom  the  burden  of  proof 
is  imposed  (Commissioners,  &c.  v.  Clark,  94  U.  8.  284 ; 
Pleasant  v.  Fant,  22  Wall  [?7.  S.']  120  ;  Baulec,  Adm'r 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  59  N,  Y.  356).  Where, 
upon  the  whole  evidence,  a  verdict  in  favor  of  the 
plaintiff  would  have  been  set  aside,  as  against  cAddence, 
it  is  the  duty  of  the  court  to  nonsuit  (Nuendorf  i?.  World 
Mutual  Life  Ins.  Co.,  69  N.  Y.  389).  The  question  should 
be,  not  whether  the  inferences  can  be  differently  drawn 
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by  different  minds,  but  whether  they  can  logically  be 
drawn  from  the  facts  proved,  in  any  other  way  than 
one  way;  and  to  say  whether  they  can  logically  be 
drawn  in  any  other  than  one  way  is  the  pro^dnce  of  the 
court  guided  by  its  legal  training  (Smith  Ex.  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  19  Week.  Big,  230).  The  judge  has  to 
say  whether  any  facts  have  been  established  by  evi- 
dence from  which  negligence  may  be  reasonably  in- 
ferred, the  jurors  have  to  say  whether  from  those  facts 
when  submitted  negligence  ought  to  be  inferred  (Met- 
ropolitan Ry.  Co.  V,  Jackson,  L.  JR.  3  App.  Cases  197). 

III.  A  judge  will  not  be  justified  in  leaving  the  case 
to  the  jury  when  the  plaintiff's  evidence  is  equally  con- 
sistent with  the  absence  as  with  the  existence  of  negli- 
gence in  the  defendant  (Baulec  Adm'r  v.  N.  Y.  &  Har- 
lem R.  R.  Co.,  supra  ;  Improvement  Co.  v.  Munson,  14 
Wall  [Z7.  8.']  442;  Parks  v.  Ross,  11  How.  \_U.  >5.] 
373  ;  Muller,  Adm'x  v.  Second  Ave.  R.  R.  Co.,  48  Super. 
Ct.  546  ;  Claflin  v.  Meyer,  75  N.  T.  260). 

IV.  The  burden  of  maintaining  the  affirmative  of  the 
issue  is  upon  the  party  alleging  the  fact  which  consti- 
tutes the  issue  (Lamb  v.  Camden  &  Amboy  R.  R.  Co.,  45 
N.  T.  271 ;  Heinemann  v.  Heard,  62  Ih.  455). 

V.  A  carrier  of  animals  is  not  responsible  for  injuries 
to  them  caused  by  their  fright,  restiveness,  or  vicious- 
ness,  no  negligence  on  his  part  being  shown  (Evans  v. 
Fitehburg  R.  R.  Co.,  Ill  Mass.  142 ;  Indianapolis,  &c. 
R.  R.  Co.  V.  Jurey,  8  III.  App.  160  ;  Cragin  t?.  N.  Y.  C. 
R.  R.  Co.,  51  N.  Y.  16). 

VI.  It  may  be  claimed  on  behalf  of  the  plaintiff  that 
the  evidence  presented  by  himself  and  his  witnesses, 
that  the  horses  were  quiet  in  the  stable  before  shipping 
and  did  not  seem  unruly  or  vicious  when  taken  from 
the  car  at  destination,  is  sufficiently  contradictory  of 
defendant's  testimony  to  present  a  question  of  fact  for 
the  jury.  This  position,  however,  is  not  tenable  for  the 
reasons :  1st.  That  such  evidence  is  merely  negative 
and  fails  before  the  direct  and  positive  evidence  to  the 
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contrary  after  plaintiff  had  placed  them  in  the  cars ; 
and  2d.  That,  even  if  it  were  admitted  that  the  horses 
in  question  were  ordinarily  quiet,  the  fact  of  the  break- 
ing of  the  car  slat,  and  the  consequent  iniury  to  one  of 
thlir  number,  i»  more  consistent  with  the  theory  of  the 
unusual  unruliness  and  kicking  of  the  horses  than  of 
any  negligent  act  of  the  defendant  (See  cases  cited 
above). 

By  the  Court. — ^Ingrahah,  J. — The  rule  in  relation 
to  the  liability  of  a  common  carrier  in  the  transportation 
of  live  stock,  is  stated  by  Earle,  Commissioner,  in  Cra- 
gin  V.  N.  Y.  Central  R.  R.  Co.  (51  -ZV:  Z.  63) :  "  In  the 
transportation  of  such  stock,  in  the  absence  of  negli- 
gence, the  carrier  is  relieved  from  the  responsibility  for 
such  injury  as  occurs  in  consequence  of  the  vitality  of 
the  freight.  He  does  not  absolutely  warrant  live  freight 
against  the  consequences  of  its  own  vitality.  Animals 
may  injure  or  destroy  themselves  or  each  other ;  they 
inay  die  from  fright  or  from  starvation  because  they 
refused  to  eat,  or  they  may  die  from  heat  or  cold.  In 
all  such  cases  the  carrier  is  relieved  from  responsibility, 
if  he  can  show  that  he  has  provided  all  suitable  means 
of  transportation,  and  exercised  that  degree  of  care 
which  the  nature  of  the  property  requires." 

It  is  not  sufficient  therefore,  to  make  the  defendant 
liable,  to  show  that  the  horse  was  injured.  It  is  neces- 
sary that  the  jury  can  find  from  the  evidence  that  there 
was  some  neglect  or  omission  of  duty  upon  the  part  of 
the  defendant. 

In  this  case  the  uncontradicted  evidence  showed  that 
the  car  in  which  the  horse  was  shipped  was  in  good 
order  and  suitable  for  the  purpose  when  the  car  was 
loaded ;  that  during  the  passage  a  slat  in  the  car  became 
broken,  but  there  was  no  evidence  to  show  that  such 
break  was  occasioned  by  any  negligence  of  the  defend- 
ant ;  on  the  contrary  it  appeared  that  one  of  the  horses 
in  tJie  car  was  ki  )king  violently.     That  break  was  re- 
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paired  as  the  witness  stated  in  a  proper  manner,  and  at 
the  end  of  the  trip  the  slat  was  again  found  to  be  broken 
and  the  horse  injured.  There  is  no  evidence  to  show 
that  the  broken  slat  caused  the  injury,  or  that  any  act 
of  the  defendant  could  have  prevented  the  accident. 

The  injury  being  one  that  "  occurred  in  consequence 
of  the  vitality  of  the  freight,"  to  sustain  the  cause  of 
action  the  burden  of  proof  was  upon  the  plaintiffs  to 
show  facts  from  which  the  jury  would  be  justified  in 
finding  that  there  was  an  omission  of  duty  upon  the 
part  of  the  defendant. 

The  fact  that  the  car  was  allowed  to  stand  for  one  or 
two  hours  after  it  was  loaded  is  not  of  itself  evidence 
of  negligence.  It  did  not  appear  that  the  fact  that  the 
car  was  allowed  to  stand  caused  the  injury ;  nor  was 
there  any  evidence  to  show  that  the  car  could  have 
been  moved  sooner  than  it  was. 

We  are  of  the  opinion  that  the  verdict  was  properly 
directed  for  the  defendant,  and  the  judgment  should  be 
affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


EDWARD  A.  KLEIN,  Respondent,  v.  THE  SECOND 
AVENUE  R.  R.  CO.,  Appellant. 

Personal  injuries — Damages  for  loss  of  earnings  or  receipts,  token  noi 
recoverable — Refusal  to  charge  in  terms  as  requested  error,  when  with 
charge  as  made  it  authorizes  inference  that  damages  may  be  awarded  on 
erroneous  basis — When  such  error  cause  for  reversal — Experts,  testimony 
of  jury  not  bound  to  accept. 

In  an  action  for  personal  injuries,  damages  for  loss  of  earnings  or  reoeipts 

•ire  not  recoverable,  without  some  evidence  as  to  the  loss  and  its  extent. 

In  the  case  at  bar,  the  court  charged  that  there  was  no  evidence  from 
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which  the  jury  could  find  any  loss,  and  refused  to  charge  that  no  dam- 
ages could  be  allowed  from  the  mere  fact  that  plaintiff  had  been  en- 
gaged in  business  and  had  since  the  accident  been  unable  to  carry  it  on, 

Held,  1st.  That  the  jury  would  from  the  charge  and  refusal  be  authorized 
to  infer  that  although  there  was  no  evidence  from  which  they  could  find 
any  loss,  yet  they  could  give  damages  therefor,  and  therefore  the  refusal 
to  charge  as  requested  was  error. 

2d.  That  as  the  appellant  could  not  say  but  that  such  error  influenced  the 
juiy  in  the  amount  of  their  verdict,  it  was  a  material  one  which  called 
for  a  reversal. 

Also  held,  that  the  jury  ai*e  not  bound  to  accept  as  true  the  testimony  of 
any  expert  witness,  even  if  he  testifies  that  an  alleged  result  has  fol- 
lowed with  reasonable  certainty  from  the  accident.  Per  Sedgwick, 
Ch.  J.,  and  Freedkan,  J. 

Before  Sedgwick,  Ch.  J.,  Freedman,  and  Ingrahah,  JJ. 

Decided  December  30, 1886. 

Appeal  from  judgment  entered  in  favor  of  plaintiff 
on  verdict  of  the  jiry,  and  from  order  denying  motion 
for  a  new  trial. 

This  action  was  brought  to  recover  damages  caused 
by  plaintiff  falling  from  one  of  defendant's  cars. 

In  addition  to  the  request  to  charge  and  refusal,  men- 
tioned in  the  opinion  of  Judge  Ingraham,  defendant's 
counsel  requested  the  trial  judge  to  charge  as  requested, 
**  that  the  jury  are  not  bound  to  accept  as  true  the  tes- 
timony of  any  expert  witness,  even  if  he  testifies  that 
an  alleged  result  has  followed  with  reasonable  certainty 
from  the  accident,"  which  was  refused  except  as  charged, 
to  which  refusal  defendant's  counsel  excepted. 

Hutchins  &  Piatt ^  attorneys,  and  Austen  Q.  FoXy  of 
counsel  for  appellant,  on  the  questions  considered  by  the 
court  in  the  opinion,  argued : — ^I.  The  court  erred  in 
refusing  to  charge  that  there  was  no  evidence  from 
which  the  jury  could  find  any  loss  of  earnings  or  re- 
ceipts, and  that  no  damages  could  be  allowed  by  the 
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jury  from  the  mere  fact  that  the  plaintiff  was  engaged 
in  the  business  of  importing  wines  for  a  number  of 
years,  and  has  since  been  unable  to  carry  it  on  (Leeds 
V.  Metropolitan  Gas  Light  Co.,  90  JST.  T.  26). 

n.  The  court  erred  in  refusing  to  charge  that  the 
jury  are  not  bound  to  accept  as  true  the  testimony  of 
an  expert  witness,  even  if  he  testifies  that  an  alleged 
result  has  followed  with  reasonable  certainty  from  the 
accident  (Head  v.  Hargrave,  105  U.  8.  45  ;  Anthony  v. 
Stinson,  4  Kans.  211). 

Zimmerman  dk  Jacobs^  attorneys,  and  Frederick  A. 
Wardy  of  counsel  for  respondent,  on  the  questions  con- 
sidered by  the  court  in  the  opinion,  argued  : — Plaintiff 
had  stated  that  he  had  been  unable  to  do  any  business 
since  the  accident,  and  defendant  itself  proved  that 
he  was  compelled  to  take  lodgers  for  his  livelihood. 
To  claim  that  he  could  not  recover  damages  for  injuries 
so  immediate  and  so  calamitous  is  absurd,  and  the  claim 
comes  with  especial  ill  grace  from  defendant,  who  had 
persistently  objected  to  all  proof  of  loss  of  business  in 
connection  with  the  accident.  The  charge  on  this  point 
too,  was  more  favorable  to  defendant  than  it  de- 
served. The  plaintiff  had  succeeded  in  placing  before 
the  jury  the  fact  that  the  plaintiff  had  been  in  the 
wholesale  wine  business  for  nineteen  years,  that  his 
business  had  been  sold  out,  and  that  he  had  not  been 
able  to  do  any  business  since  the  accident.  This  was 
relevant  only  on  the  question  of  damages,  and  the  court 
should  have  instructed  the  jury  that  no  pecuniary  dam- 
ages had  been  proven.  Especially  is  this  true,  after  the 
court,  of  its  own  motion,  had  laid  all  these  facts  point- 
edly before  the  jury. 

Ingraham,  J. — ^The  plaintiff  on  the  trial  testified  that 
he  was  in  the  wholesale  wine  business  for  19  years  in 
Germany  and  New  York.  There  was  no  evidence  of 
the  value  of  the  business,  or  value  of  his  time,  or  the 
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amount  of  profits  that  he  had  made  in  his  business. 
Nor  was  there  evidence  of  any  fact  from  which  such 
value  or  the  amount  of  such  profits  could  be  ascer- 
tained. 

The  court  charged  the  jury  as  follows  :  *^  The  amount 
of  damage  it  is  for  you  to  consider.  Plaintiff  was  a  man 
of  business.  How  much  his  business  was  worth  you  have 
no  means  of  judging.  He  was  in  the  wine  business  I 
think,  selling  German  and  other  wines  and  for  four  years 
has,  as  he  says,  been  unable  to  attend  to  any  business, 
and  it  is  for  you  to  consider  whether  his  statements  are 
substantiated  by  his  appearance  on  the  stand." 

The  defendant  then  requested  the  court  to  charge, 
"  That  there  is  no  evidence  in  the  case  from  which  the 
jury  can  find  any  loss  of  earnings  or  receipts  from  the 
business  suffered  by  the  plaintiff."  The  court  in  re- 
sponse to  that  request  said,  "  There  is  no  evidence  on 
that  subject.  I  think  I  told  you  all  that  is  before  you 
on  that  subject."     Defendant's  counsel  excepted. 

Defendant's  counsel  then  requested  the  court  to 
charge:  "No  damage  can  be  allowed  by  the  jury 
from  the  mere  fact  that  the  plaintiff  was  engaged  in 
the  business,  which  he  said  he  was  in,  of  importing 
wines  for  a  number  of  years  and  has  since  been  unable 
to  carry  it  on."  To  this  request  the  court  responded, 
"  I  will  not  charge  that,  gentlemen.  There  is  no  means 
of  your  arriving  at  any  estimate  of  what  his  loss  from 
year  to  year  has  been."     Defendant's  counsel  excepted. 

We  are  of  the  opinion  that  the  defendant  was  entitled 
to  have  the  court  charge  as  requested.  Leeds  v.  The 
Metropolitan  Gas  light  Co.  (90  iV.  T.  29),  was  an  action 
to  recover  for  a  personal  injury.  It  was  proved  in  that 
case  that  plaintiff  was  engaged  in  business  at  the  time 
of  the  injury  but  had  not  been  able  to  attend  to  his 
business  since.  The  court  charged  that  he  was  entitled 
to  receive  compensation  for  the  time  lost  in  consequence 
of  the  confinement  to  his  room  or  his  disability  to  labor 
caused  by  the  injury  sustained.     This  was  held  to  be 
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error.  The  court  of  appeals  said,  "  The  rule  of  recov- 
ery is  compensation.  Where  the  loss  is  pecuniary  and 
is  present  and  actual,  and  can  be  measured,  but  no  evi- 
dence is  given  showing  its  extent  or  from  which  it  can 
be  inferred,  the  jury  can  allow  nominal  damages  only. 
.  .  .  For  pain  and  suffering  or  injury  to  the  feelings, 
there  can  be  no  measure  of  compensation  save  the  arbi- 
trary judgment  of  the  jury.  But  that  is  a  rule  of  ne- 
cessity. Where  actual  pecuniary  damages  are  sought, 
some  evidence  must  be  given  showing  their  existence 
and  extent.  If  that  is  not  done  the  jury  cannot  indulge 
in  an  arbitrary  estimate  of  their  own.'* 

There  was  no  evidence  in  this  case  showing  the  ex- 
istence or  extent  of  any  damage  done  to  plaintiff's 
business,  and  the  jury  was  not  authorized  to  guess  or 
speculate  as  to  the  amount  of  damages  sustained. 

The  court  having  charged  that  there  was  no  evidence 
from  which  the  jury  could  find  any  loss,  and  having 
refused  to  charge  that  no  damage  could  be  allowed 
from  the  mere  fact  that  plaintiff  was  engaged  in  busi- 
ness and  has  since  the  accident  been  unable  to  carry  it 
on,  the  jury  would  be  authorized  to  infer  that  although 
there  was  no  evidence  from  which  they  could  find  any 
loss,  yet  they  could  give  damages  therefor. 

This  request  to  charge  was  in  accordance  with  the 
rule  as  laid  down  in  Leeds  v.  The  Metropolitan  Gas 
Light  Co.  (ifi^j^ra).  The  verdict  was  a  large  one,  and 
although  the  injury  sustained  was  very  serious,  we  can- 
not say  but  that  such  refusal  to  charge  influenced  the 
jury  in  the  amoimt  of  their  verdict. 

The  other  serious  questions  presented  are  not  consid- 
ered by  me  ;  one  of  them  however,  is  considered  and 
decided  by  my  associates.  On  a  new  trial  the  facts 
proved  may  be  different  and  the  questions  that  now 
appear  on  the  record  may  not  be  presented. 

The  judgment  and  order  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 
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By  the  Court. — Sedgwick,  Ch.  J.,  and  Freed- 
MAN,  J. — We  agree  with  Judge  Ingraham,  and  are  of 
the  further  opinion  that  it  was  erroneous  to  refuse  to 
charge  as  requested,  "  that  the  jury  are  not  bound  to 
accept  as  true  the  testimony  of  any  expert  witness, 
even  if  he  testified  that  an  alleged  result  has  followed 
with  reasonable  certainty  from  the  accident." 


C.  A.  MAX  WIEHLE,  Appellant,  v.  ANTON 

SCHWARZ,  Respondent. 

Parties — Use  ofinUial  letter  of  christian  name. 

Plaintiff  recovered  jadgment,  by  default  of  appearance,  in  a  court  of  gen- 
eral common  law  jurisdiction  in  Pennsylvania,  against  **  A  Schwartz,'* 
the  record  therein  not  showing  that  the  letter  **A**  was  used  as  an 
abbreviation  or  that  defendant's  name  was  unknown.  In  an  action  in 
this  state  upon  said  judgment,  brought  against  **  Anton  Schwai*tz,"  the 
complaint  not  alleging  that  the  defendant  here  was  known  by  the  name 
of  A.  Schwartz,  or  that  he  was  the  person  who  signed  the  notes  upon 
which  the  judgment  in  the  Pennsylvania  suit  was  founded,  and  there 
being  no  evidence  of  the  law  of  that  state  on  the  subject, 

Held,  that  the  common  law  applied,  and  that  the  complaint  was  properly 
dismissed. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  30, 1886. 

Appeal  from  a  judgment  dismissing  the  complaint, 
entered  upon  findings  made  upon  a  trial  bj  the  court 
without  a  jury. 

Action  upon  a  judgment. 

The  facts  appear  in  the  following  opinion  delivered 
by  the  court  below : 

"  Ingrahak,  J. — ^The  plaintiff  in  this  action  recovered 
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in  the  court  of  common  pleas,  in  the  citj'^  of  Philadelphia, 
a  court  of  general  common  law  jurisdiction,  a  judgment 
against  A.  Schwarz  for  the  sum  of  $2,677.52.  It  does 
not  appear  by  the  record  of  that  case  that  the  letter 
"A,"  by  which  the  defendant  was  designated,  was  used 
as  an  abbreviation  for  the  defendant,  or  that  the  defend- 
ant's name  was  unknown. 

"  The  action  was  upon  two  promissory  notes  signed 
A  Schwarz,  and  was  against  A.  Schwarz.  The  process 
in  that  action  was  served  upon  the  defendant  in  this 
action,  and  judgment  was  entered  by  reason  of  his  fail- 
ure to  appear  and  file  the  necessary  affidavit  of  defense. 

"  The  defendant  in  this  action,  Anton  Schwarz,  is  sued 
on  that  judgment.  It  is  not  alleged  in  the  complaint 
in  this  action  that  the  defendant,  Anton  Schwarz,  was 
known  by  the  name  of  A.  Schwarz,  or  that  he  was  the 
person  who  signed  the  promissory  notes  upon  which  the 
action  in  the  court  of  common  pleas  for  the  county  of 
Philadelphia  was  founded. 

"  On  this  record,  as  it  stands,  I  do  not  think  plaintiff 
is  entitled  to  recover  against  Anton  Schwarz  on  the 
judgment.  There  is  no  evidence  as  to  the  law  of  the 
state  of  Pennsylvania  on  the  question  here  presented, 
and  the  rules  of  common  law  are  therefore  presumed  to 
apply.  It  is  well  settled  in  this  state  that  an  action 
against  an  individual  by  a  wrong  name  does  not  give 
the  court  jurisdiction  to  enter  any  judgment  against  the 
person  intended  to  be  sued. 

"  In  Famham  i\  Hildreth  (32  Barh.  278),  it  was  held 
a  judgment  entered  against  Freeman  Hildreth  did  not 
authorize  a  sale  of  the  property  of  Truman  Hildreth, 
although  he  might  have  been  the  individual  intended, 
and  also  held  that  the  service  of  a  summons  upon  a 
party  by  a  wrong  name  does  not  give  the  court  jurisdic- 
tion over  his  person,  and  his  appearance  cannot  be  com- 
pelled. 

"  Anton  Schwarz  did  not  appear  in  the  action  in  the 
court  of  common  pleas  of  the  county  of  Philadelphia, 
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and  I  think  it  clear  on  the  authorities  that  the  service 
of  that  writ  against  A.  Schwarz  gave  the  court  no  juris- 
diction to  enter  a  judgment  against  Anton  Schwarz,  and 
consequently  the  entry  of  the  judgment  against  A. 
Schwarz  was  not  a  judgment  against  Anton  Schwarz. 

"  In  the  case  of  Grant  v.  Birdsall  (48  Super.  Ct,  428), 
cited  by  the  plaintiff,  it  appeared  that,  in  proceedings 
supplementary  to  execution,  defendant  had  obtained  and 
signed  adjournments,  and  had  promised  at  one  of  the 
adjournments  to  pay  the  judgment,  and  the  court  held 
that  the  objection  had  been  waived.  There  is  nothing 
in  the  case  at  bar  from  which  a  waiver  of  the  objection 
could  be  founded. 

"  I  have  examined  all  the  cases  cited,  and  am  clearly 
of  the  opinion  that  the  judgment  of  the  court  of  com- 
mon pleas,  of  Philadelphia,  against  A.  Schwarz,  is  not  a 
judgment  against  Anton  Schwarz,  and  the  plaintiff  is 
not  entitled  to  recover. 

".The  complaint  must  therefore  be  dismissed  with 
costs.     Findings  to  be  settled  on  two  days'  notice." 

Blair y  Snow  cfe  Budd^  and  B.  F.  Blair,  for  appellant. 
— ^I.  It  appears  most  conclusively,  not  only  by  the  record, 
but  also  by  the  findings,  that  the  letter  A  wa8  used  as 
an  abbreviation.  The  name  of  the  defendant  in  the 
Pennsylvania  suit  is  mentioned  repeatedly  both  in  the 
record  of  that  suit  and  in  the  findings  here,  and  in  not 
a  single  instance  is  the  letter  A  used  as  a  part  of  the 
defendant's  name  without  being  followed  by  a  period. 

A  single  letter,  when  used  as  part  of  a  name,  if  fol- 
lowed by  a  period,  is  used  as  an  initial  of  a  name,  and 
not  as,  in  itself,  a  name. 

n.  The  defendant  was  not  sued  "  by  a  wrong  name," 
in  the  action  in  Philadelphia,  but  merely  by  an  abbrevi- 
ation of  his  true  name. 

Prima  fadcy  personal  service  of  the  process  of  a  court 
of  general  jurisdiction  upon  a  party  gives  that  court 
jurisdiction  of  the  person  served,  therefore  it  is  for  de- 


172  MAX  WIEHLE  r.  SCHWARZ. 

Respondents  points. 


f  endant  to  show  why  personal  service  of  process  upon  a 
defendant  so  designated  does  not  confer  upon  the  court 
jurisdiction  to  render  judgment  against  him.  (Counsel 
here  commented  on  and  distinguished  authorities  cited 
in  respondent's  points.) 

Thus  it  appears  that  not  one  of  the  cases  cited  by  the 
defendant  supports  the  proposition  that  a  valid  judg- 
ment may  not  be  rendered  by  default  against  a  defend- 
ant sued  bv  the  initial  of  his  christian  name,  unless  it 
is  to  be  held,  as  a  matter  of  law,  that  the  initial  is  really 
another  and  a  wrong  name  for  the  defendant — a  view 
which  no  case  we  have  been  able  to  find  supports. 

in.  That  a  valid  judgment  by  default  may  be  en- 
tered against  a  defendant  sued  by  the  initials  of  his 
christian  name,  see  Grant  v.  Birdsall,  2  Civ.  Pro.  Sep. 
422 ;  Lynch  v.  Tomlinson,  HF.  Y.  Daily  Reg.  Oct.  30 ; 
Sarony  v.  The  Burrow  Giles  Lithographic  Co.  16  Rep. 
80;  Bell  v.  Sun  Printing,  etc.  Co.  42  Super.  Ct.  567; 
Lucas  V.  Farrington,  21  His.  31;  Fenton  v.  Perkins, 
3  Mo.  106 ;  Weaver  v.  McElhenon,  13  76.  89 ;  State  v. 
Burtis,  34  76.  92 ;  Ferguson  v.  Smith  &  Dunham,  10 
Kans.  394 ;  Martin  v.  Barron,  37  76.  30 ;  Jones's  Estate, 
27  Fenn.  336;  Weber  v.  Davis,  5  Allen,  393. 

Wehle  &  Jordan  and  Henry  Wehhy  for  respondent. — 
I.  A  summons  not  addressed  to  a  person,  but  served 
upon  him,  does  not  authorize  his  appearance  in  court 
(Gannon  v.  Myers,  Daily  Reg.  Nov.  19,  1886). 

n.  A  single  letter,  if  a  vowel,  can  form  a  name  by 
itself  (Garish.??.  Alabama,  53  Ala.  576;  18  Alb.  L.  J. 
505).  Even  if  "A."  in  A.  Schwarz  should  stand  merely 
as  an  initial,  the  defendant  was  not  bound  to  assume 
that  it  stood  for  his  initial.  The  law  assumes  that  every 
person  has  a  christian  name  and  a  surname,  and  requires 
that  eveiy  person,  whose  name  is  known,  must  be  pro- 
ceeded against  by  that  name.  It  was  the  absolute  right 
of  the  defendant,  when  served  with  a  summons  of  the 
court  of  common  pleas,  to  disregard  the  same  (Gardner 
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r.  Kraft,  52  .Hbt/?.  99;  Famham  v.  Hildreth,  32  Barb. 
277 ;  Patrick  v.  Solinger,  9  Daly,  149 ;  McCabe  v.  Doe, 
2  K  D.  S.  64;  Davenport  v.  Doady,  3  -466.  Pr.  409; 
Frank  r.  Levie,  5  Boh.  599;  Van  Vorhis  v.  Budd,  39 
^ar6.  479;  Finch  v.  Cocken,  3  D.  P.  C7.  678;  Miller  v. 
Foley,  28  5ar6.  630). 

in.  There  is  no  intimation  upon  the  record,  or  other- 
wise, that  any  one  but  A.  Schwarz  was  intended  to  be 
sued.  There  is  no  evidence  offered  to  show  that  A. 
Schwarz,  who  made  the  promissory  notes  upon  which 
the  judgment  was  recovered  in  Philadelphia,  has  a  name 
different  from  A.  Schwarz,  or  that  he  is  identical  with 
the  defendant.  There  is  no  intimation  upon  the  record 
that  "A"  was  intended  as  an  initial,  and  hence  this 
court  must  assume  conclusively  that  "A"  was  intended 
as  a  name.  It  must  be  assumed  that  the  common  law 
governs  the  course  of  procedure  in  Pennsylvania,  and 
the  case  of  Kinnersley  v.  Nott  (7  Dowling  &  Loundes, 
128)  illustrates  to  what  extent  the  common  law  adheres 
to  the  rule  above  quoted.  Even  if  "A"  is  intended  as 
an  initial,  it  stands  no  more  for  Anton  than  it  stands  for 
Arthur  or  any  other  name  commencing  with  "  A." 

IV.  It  is  the  policy  of  the  law  that  a  person  served 
with  process  should  be  aware  that  the  process  is  intended 
for  him,  hence  a  designation  of  his  name  is  required, 
and,  even  under  the  liberal  course  of  procedure  pre- 
scribed by  our  Code,  where  the  name  of  the  person  to 
be  served  with  process  is  unknown,  it  is  necessary  to 
adjd  " a  description  tending  to  identify  him"  (CodCn  §  51 ; 
Weil  V.  Martin,  1  Civ.  Pro.  B.  133;  Pindar  v.  Black, 
4  How.  95).  Where  the  defendant  is  not  thus  named 
or  identified,  he  is  not  bound  to  take  cognizance  of  the 
process  (Gardner  v.  Craft,  52  How.  499;  Muldoon  v. 
Pierz,  ]  466.  N.  C.  309;  Horback  v.  Knox,  6  Penn.  St. 
877). 

V.  Proof  of  identity^was  not  offered,  and  would  have 
been  inadmissible  had  it  been  offered.  In  actions  on 
judgment  against  natural  persons  it  is  not  permissible 
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to  contradict  the  record  by  proving  a  name  different 
from  that  which  is  contained  in  the  record.  There  are 
exceptions  to  this  rule,  as  in  Berber  v.  Ketzinger  (23 
His.  346),  where  the  defendant  had  changed  her  name 
after  the  recovery  of  the  judgment;  or  as  in  Stevalie  v. 
Reed  (2  Wash.  Circt  Ct  Hep.  274),  w^here  the  defend- 
ant had  appeared  under  a  wrong  name  in  the  original 
judgment  and  had  joined  issue,  and  where  the  complaint 
founded  upon  the  foreign  judgment  alleged  that  fact. 

Per  Curiam. — The  judgment  should  be  afl&rmed  with 
costs  on  the  opinion  of  the  learned  judge  below. 


STEPHEN  V.  HARKNESS,  Plaintiff,  r.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Defendant. 

stockholders — As  to  rights  of  action  of,  upon  agreement  between  cor- 
porations. 

The  New  York  Elevated  Railroad  Company  and  the  Manhattan  Railway 
Company  entered  into  afa  agreement  dated  May  20,  1879,  whereby 
the  foiiner  leased  to  the  latter  its  railways  and  other  propeity,  rights 
and  fi*anchises,  and  the  latter,  among  other  things,  guaranteed  to 
the  former  an  annual  dividend  of  ten  per  cent,  on  its  capital  stock 
of  six  millions  five  hundred  thousand  dollars,  agi*eeing  to  pay  to  the 
former,  in  equal  quarter-yearly  payments  of  one  hundred  and  sixty-two 
thousand  five  hundred  dollars  each  on  the  first  days  of  January,  April, 
July  and  October  in  each  year  during  the  demised  term.  The  plaintiff, 
holding  stock  of  the  New  York  Company,  on  the  certificates  for  which 
the  Manhattan  Company  had  caused  to  be  printed  the  substance  of  it? 
above  agreement,  brought,  on  behalf  of  himself  and  all  other  stock- 
holders, an  action  against  that  company,  demanding  judgment  that  it 
pay  to  the  New  York  Company  dividends  at  the  rate  of  ten  per  cent, 
per  annum  that  would  accrue  since  April,  1881,  and  pay  to  him  the 
dividends  due  on  his  stock.  '^ 

Eeldt  1st,  that  the  agreement  did  not  give  plaintiff  or  the  stockholders  of 
the  New  York  Company  a  cause  of  action  against  the  Manhattan  Com- 
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pany  to  recover  the  amount  to  be  paid  to  the  New  York  Company,  or 
any  part  thereof;  2d,  that  the  only  relief  to  which  the  plaintiff  would, 
under  any  circumstances,  be  entitled,  would  be  to  have  the  obligation 
of  the  Manhattan  Company  to  the  New  York  Company  enforced ;  but 
before  such  relief  could  be  gi-anted,  it  must  appear  that  8U(;h  an  obliga- 
tion was  in  force  when  the  action  was  commenced. 

In  October,  1881,  an  agreement  was  made  between  the  two  above  named 
companies  and  the  Metropolitan  Company  by  which  the  above  agi*ee- 
ment  of  1879  was  modified  so  that  the  sum  to  be  paid  by  the  Manhattan 
to  the  New  York  Company  was  reduced  to  six  instead  of  ten  per  cent, 
on  its  capital  stock.  This  agreement  was,  on  January  10,  1882,  prop- 
erly ratified  by  a  majority  of  the  stockholdera  of  the  New  York  Com- 
pany. Subsequently,  at  the  meeting  of  the  stockholders  of  the  New 
York  Company,  held  about  May,  1884,  two  agi*eements  between  the 
New  York  Company  and  the  Manhattan  Company — one  surrendering 
the  lease  of  1879,  and  the  other  a  re-conveyance  of  the  leasehold  prem- 
ises by  the  Manhattan  Company  to  the  New  York  Company — ^were  sub- 
mitted and  properly  ratified  by  a  majority  of  the  stockholders  of  tlie 
New  York  Company.  Shortly  after,  the  Manhattan  Company  delivered 
possession  of  the  leasehold  propeity  to  the  New  York  Company,  whicli 
took  exclusive  possession  thereof.  The  Manhattan  Company  paid  to 
the  New  York  Company  the  amount  called  for  by  the  October  agree- 
ment down  to  May,  1884. 

Held  that,  as  the  agi*eement  of  1879  was  abrogated  and  not  in  force  at 
the  commencement  of  this  action,  plaintiff  was  not  entitled  to  have  tlie 
obligation  of  the  Manhattan  Company  to  the  New  York  Company  therein 
contained  enforced. 

There  was  no  evidence  fi*om  which  it  could  be  held  that,  in  ratifying  the 
agreements  of  October,  1881,  and  May,  1884,  the  majority  of  the  stock 
holdera  were  ti'ampling  on  the  rights  of  the  minority  and  acting  in 
fraud  of  them,  or  that  their  acts  were  not  in  good  faith,  or  that  their 
acts  or  the  agreements  showed  such  fraudulent  mismanagement  of  the 
corporate  property  and  franchises  as  would  justify  a  couit  of  equity  in 
interfering. 

Held  that,  on  the  whole  case,  defendant  was  entitled  to  judgment. 

At  Special  Term,  before  Ingraham,  J. 

Decided  October  7,  1886. 

E.  B.  Cowles  and  William  H.  Arnoux^  for  plaintiff. 

A.  J.  Vanderpoely  Julien  T.  Davies  and  Charles  A* 
Gardner,  for  defendant. 
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Ingraham,  J. — ^This  action  is  brought  by  plaintiff  a»s 
a  stockholder  of  the  New  York  Elevated  Railroad  Com- 
pany, on  behalf  of  himself  and  all  other  stockholders 
who  may  join  with  him  in  this  action,  to  enforce  an 
agreement  or  lease  dated  the  20th  day  of  May,  1879, 
whereby  the  New  York  Elevated  Railroad  Company 
leased  its  railways  and  other  property,  rights  and  fran- 
chises  of  every  description,  to  the  defendant,  the  Man- 
hattan Railway  Company.  By  that  lease  the  Manhattan 
Company  agreed  to  pay  to  the  New  York  Company  a 
certain  sum  of  money  as  rent,  to  pay  the  principal  and 
interest  of  certain  bonds  of  the  New  York  Company ; 
and  further  agreed  as  follows : 

"  Article  11.  The  Manhattan  Company  guarantees  to 
the  New  York  Company  an  annual  dividend  of  ten  per 
cent,  on  the  capital  stock  of  the  New  York  Company  to 
the  amount  of  six  millions  five  hundred  thousand  dol- 
lars ;  that  is  to  say,  the  Manhattan  Company  will,  each 
and  every  year  during  the  term  hereby  granted,  begin- 
ning with  the  first  day  of  October,  1879,  pay  to  the 
New  York  Company  six  hundred  and  fifty  thousand 
dollars,  free  of  all  taxes,  in  equal  quarter-yearly  pay- 
ments of  one  hundred  and  sixty-two  thousand  five  hun- 
dred dollars  each  on  the  first  days  of  January,  April, 
July  and  October  in  each  year,  the  first  of  said  pay- 
ments to  be  made  on  the  first  day  of  January,  1880. 
The  Manhattan  Company  will,  from  time  to  time,  exe- 
cute in  proper  form  a  guarantee  to  the  above  effect, 
printed  or  engraved  upon  the  certificate  of  stock  of  the 
New  York  Company." 

In  pursuance  of  this  agreement,  the  defendant,  the 
Manhattan  Co.,  caused  to  be  printed  or  engraved  on  the 
certificate  of  plaintiff's  stock  as  follows :  "  The  Manhat- 
tan Railway  Co.,  for  value  received,  has  agreed  to  pay 
to  the  New  York  Elevated  Railroad  Co.  an  amount  equal 
to  ten  per  cent,  per  annum  on  the  capital  stock  of  the 
whole  company — that  is,  on  six  and  a  half  million  dol- 
lars, payable  quarterly,  commencing  January  1,  1 880." 
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The  complaint  demands  judgment  that  the  Manhattan 
Co.  pay  to  the  New  York  Co.  dividends  at  the  rate  of 
ten  per  cent,  per  annum  that  would  accrue  since  April, 
1881;  that  the  defendant  pay  to  plaintiff  the  dividends 
due  him  upon  his  stock;  that  the  defendant  be  re- 
strained from  doing  anything  prejudicial  to  the  rights 
of  the  plaintiff ;  and  that  plaintiff  have  such  other  relief 
as  may  be  just. 

It  is  very  clear  that  this  agreement  gives  a  stock- 
holder no  cause  of  action  against  the  Manhattan  Com- 
pany to  recover  the  amount  to  be  paid  to  the  New  York 
Company.  The  agreement  is  to  pay  a  certain  sum  of 
money  to  the  corporation,  the  New  York  Company. 
This  sum  is  fixed  as  ten  per  cent,  of  the  outstanding 
stock  of  the  New  York  Company.  Nothing  was  to  be 
paid  to  the  individual  stockholders,  nor  did  the  Manhat- 
tan Company  in  any  way  agree  that  the  stockholders  of 
the  New  York  Company  should  receive  the  money  it 
agreed  to  pay  to  the  New  York  Company,  or  that  such 
money  should  be  used  for  the  purpose  of  a  dividend  on 
the  stock  of  the  New  York  Company. 

The  case  of  Wheat  v.  Rice  (97  iV".  Y.  296)  appears  to 
be  conclusive  on  this  point.  In  that  case  the  plaintiff' 
agreed  "  to  assume  and  pay  one  quarter  of  the  indebted- 
ness" of  the  copartnership.  The  court  held  that  no 
promise  was  made  to  pay  any  single  one  of  the  creditors, 
or  for  the  benefit  of  any  one  of  them,  and  that  a  creditor 
of  the  copartnership  could  not  maintain  an  action  under 
the  agreement  against  the  plaintiff.  That  case  is  much 
.stronger  than  the  case  at  bar,  as  there  was  in  that  case 
an  agreement  to  pay  the  indebtedness,  while  in  this  case 
there  is  no  agreement  to  pay  any  obligation  of  the  New 
York  Company,  to  the  plaintiff  or  to  its  stockholders; 
it  is  simply  an  agreement  to  pay  the  corporation. 

A  payment  to  the  New  York  Company  of  the  quar- 
terly payment  would  have  released  the  Manhattan  Com- 
pany from  its  obligation  under  the  lease,  and  the  money 
paid  would  become  the  property  of  the  corporation, 
Vol.  XXII— 12 
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liable  for  its  debts,  .ind  the  stockholders  would  have  no 
claim  to  it  until,  by  some  act  of  the  corporation,  it  had 
been  appropriated  to  them.  There  was  no  agreement 
of  the  New  York  Company  that  the  money  to  be  received 
should  be  paid  to  its  stockholders,  and  there  was,  there- 
fore, no  obligation  on  the  part  of  the  New  York  Com 
pany  to  its  stockholders  which  the  Manhattan  Company 
undertook  to  discharge. 

The  principle  involved  is  entirely  different  from  the 
.-^ase  Lawrence  v.  Fox  (20  iV".  Y.  268)  and  cases  of  like 
character.  This  is  in  accordance  with  the.  opinion  of 
the  Chief  Judge  of  this  court,  when  this  action  was  be- 
fore him,  and  of  Mr.  Justice  Cullen  in  the  Beveridge 
case. 

The  only  relief  to  which  the  plaintiff  would,  imder 
any  circumstances,  be  entitled,  would  be  to  have  the 
obligation  of  the  Manhattan  Company  to  the  New  York 
Company  enforced ;  but  before  such  relief  could  be 
granted,  it  must  appear  that  such  an  obligation  was  in 
force  when  the  action  was  commenced. 

In  October,  1881,  an  agreement  was  made  between 
the  New  York  Company,  the  Metropolitan  Company  and 
the  Manhattan  Company,  by  which  the  lease  of  1879 
was  modified  so  that  the  sum  to  be  paid  by  the  Manhat- 
tan Company  to  the  New  York  Company  was  six  per 
cent,  upon  its  capital  stock  instead  of  ten  per  cent.,  and 
in  other  important  particulars.  This  agreement  was 
ratified  by  the  stockholders  of  the  New  York  Company 
on  January  10,  1882,  twenty-six  thousand  six  hundred 
and  forty-one  shares  of  stock  being  represented  and 
voting  at  this  meeting,  and  twenty-five  thousand  nine 
hundred  and  four  shares  of  stock  voted  in  favor  of 
ratifying  the  new  agreement,  and  seven  hundred  and 
thirty-seven  shares  voted  against  such  ratification. 

That  this  agreement  of  October,  1881,  waa  binding 
upon  the  New  York  Company  after  it  was  ratified  by 
the  vote  of  the  stockholders  is  clear.  The  directors  of 
both  the  Manhattan  and  New  York  Companies  being 
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substantially  the  same,  the  agreement  would,  under  the 
decision  of  Mr.  Justice  Van  Brunt,  in  the  case  of  The 
Metropolitan  Eailway  Company  v.  The  Manhattan  Rail- 
way Company,  hereafter  referred  to,  have  been  voidable 
at  the  election  of  either  of  the  corporations,  but,  when 
ratified  by  the  majority  of  the  stockholders,  it  became 
binding.   ^ 

There  is  no  evidence  to  show  that  the  vote  of  the 
stockholders  ratifying  the  October,  1881,  agreement  was 
induced  by  any  fraudulent  act  or  representation  of  the 
directors,  and  the  large  majority  by  which  the  agree- 
ment was  ratified  shows  that  the  stockholders  of  that 
company  were  practically  unanimous  in  ratifying  the 
agreement  as  being  for  the  best  interests  of  the  com- 
pany. 

The  Manhattan  Company  paid  to  the  New  York  Com- 
pany the  amount  called  for  by  the  October  agreement 
down  to  May,  1884.  It  appears  that  subsequently  the 
Metropolitan  Company  repudiated  that  agreement,  and 
in  an  action  in  which  the  Metropolitan  Company  was 
plaintijff  and  the  defendant  in  this  action  and  others 
were  defendants,  a  judgment  was  entered  on  May  27, 
1884,  declaring  the  agreement  null  and  void  as  between 
the  parties  to  that  action  or  any  of  them,  and  the  same 
was  set  aside  and  annulled  as  to  the  defendant  to  this 
action,  on  the  ground  that  the  stockholders  of  the  Met- 
ropolitan Company  had  not  acquiesced  in  the  agreement 
of  October  21.  Judge  Van  Brunt's  conclusion  is :  "That 
the  directors  of  the  Metropolitan  Company  had  no  power 
to  modify  the  lease  of  May,  1879,  in  the  manner  that 
they  did  by  the  October  agreement,  without  the  assent 
of  the  stockholders,  and  that  if  they  had  such  power, 
the  presence  of  the  directors  in  the  Metropolitan  Board 
who  were  also  directors  in  the  Manhattan  Company  at 
the  time  of  the  execution*  of  the  October  agreement, 
gave  either  company  the  right  in  equity  to  repudiate 
those  contracts  within  a  reasonable  time,  although  the 
contracts  may  have  been  perfectly  valid  at  law." 
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After  the  announcement  of  Judge  Van  Brukt's  de- 
cision, a  meeting  of  the  stockholders  of  the  New  York 
Company  was  called  to  take  into  consideration  the 
relations  between  the  elevated  railway  companies  as 
affected  by  such  decision,  and  adopt  such  measures  as 
the  stockholders  may  deem  best  for  the  interest  of  the 
company.  Such  meeting  was  accordingly  held,  and  two 
agreements  were  presented  to  it,  one  of  which  was  a 
surrender  of  the  lease  of  1879,  and  a  re-conveyance  of 
the  leasehold  premises  from  the  Manhattan  Company  to 
tlie  New  York  Company,  and  the  agreements  were  ap- 
proved and  ratified  by  a  vote  of  fifty-seven  thousand 
eight  hundred  and  thirty-six  shares  of  stock  in  favor  of, 
and  five  hundred  and  twenty  shares  of  stock  opposed, 
and  leaving  out  of  the  majority  all  the  stock  voted 
on  by  the  Slanhattan  Company,  there  was  still  a  large 
majority  in  favor  of  the  ratification  of  the  agreement. 

Subsequently,  about  May,  1884,  the  Manhattan  Com- 
pany delivered  the  leasehold  property  to  the  New  York 
Company,  who  took  exclusive  possession  thereof,  and 
retained  such  possession  and  control  until  about  August 
1,  1884,  when  a  new  agreement  between  the  elevated 
railway  companies  was  executed. 

It  is  clear  that  this  surrender  of  the  lease  and  the 
acceptance  of  the  demised  property  was  valid.  If  the 
original  lease  of  1879  was  valid,  the  parties  to  it  could 
surrender  it,  and  upon  ite  surrender  it  became  abrogated 
and  all  subsequent  obligations  under  it  voided.  If  thirj 
agreement  to  surrender  the  lease  had  been  made  by  the 
directors  of  the  two  companies  without  the  consent  or 
ratification  of  the  stockholders  of  the  company,  it  would, 
under  the  circumstances  and  under  the  rules  as  stated 
l)y  Mr.  Justice  Van  Brunt  in  the  Metropolitan  Com- 
])any  case  before  referred  to,  have  been  voidable  at  the 
option  of  the  corporation.  But  here  the  corporation 
had  never  elected  to  avoid  the  agreement  to  surrender, 
but,  on  the  contrary,  had  ratified  and  adopted  it. 

The  case  of  Pearson  v.  Thf*  Concord  Road,  decided  by 
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the  Supreme  Court  of  New  Hampshire,  does  not  apply. 
It  was  there  found  as  a  fact  that  the  two  upper  roads 
had  bought  a  controlling  interest  in  the  Concord  road 
for  the  purpose  of  making,  with  themselves  as  control- 
Kng  managers  of  the  Concord  road,  contracts  more  favor- 
able to  themselves,  and  they  had  accomplished  that 
purpose,  and  the  court  held  that  no  director  or  stock- 
holder in  the  upper  roads  could  act  as  a  director  of  the 
Concord  road  in  making  agreements  between  the  Con- 
cord road  and  the  upper  roads. 

In  the  case  at  bar,  the  agreements  of  1881  and  May, 
1884,  were,  as  before  stated,  submitted  to  the  stock- 
holders of  the  road,  and  by  them  ratified,  and,  so  far  as 
appears,  leaving  out  the  shares  owned  by  the  Manhattan 
Company  and  by  the  directors  of  the  Manhattan  Com- 
pany, there  was  a  majority  of  the  stockholders  present 
and  voting  in  favor  of  ratifying  the  agreements. 

I  am,  therefore,  clearly  of  the  opinion  that,  after  the 
surrender  of  the  lertse  in  May,  1884,  there  was  no  obli- 
gation or  liability  of  the  Manhattan  Company  to  the 
New  York  Company. 

I  have  not  considered  the  question  as  to  the  validity 
of  the  resolutions  passed  by  the  New  York  Company  in 
relation  to  dividends  on  the  stock  of  the  Manhattan 
Company  at  the  time  of  the  execution  of  the  May  agree- 
ment. It  does  not  appear  that  such  resolutions  were 
ever  carried  into  effect,  and  by  the  subsequent  agree- 
ment between  the  parties  it  was  abrogated.  Nor  is  the 
validity  of  the  agreement  of  August  1,  1884,  involved 
in  the  determination  of  this  action.  The  agreement  of 
August  1,  1884,  is  not  set  forth  in  the  complaint,  and 
the  question  of  its  validity  is  not  included  in  any  issue 
presented  by  the  pleadings.  As  the  agreement  or  lease 
of  1879  is  abrogated  and  not  in  force,  I  do  not  see  how 
plaintiff  can  obtain  any  relief  in  this  action.  This  is 
substantially  the  same  conclusion  as  that  reached  by 
Mr.  Justice  Cullen  in  the  Beveridge  case. 

There  is  no  evidence  in  this  ease  that  the  New  York 
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Company  had  declared  any  dividend  on  the  stock  held 
by  plaintiff^  nor  that  plaintifE  demanded  a  dividend  at 
the  rate  of  six  per  cent. ;  plaintiff  is  not,  therefore,  en- 
titled to  judgment  for  the  dividends  at  six  per  cent. 

The  elaborate  argument  submitted  by  counsel  for  the 
plaintiff  has  been  carefully  considered,  but  it  appears  to 
me  that  the  views  hereinbefore  expressed  dispose  of  the 
action,  and  I  consider  further  discussion  unnecessary. 

Assuming  that  the  lease  of  1879  is  valid,  neither  of 
the  agreements  of  October,  1881,  or  May,  1884,  is 
beyond  the  corporate  powers  of  the  contracting  parties, 
nor  is  there  any  evidence  from  which  it  can  be  held 
that  a  majority  of  the  stockholders  are  trampling  upon 
the  rights  of  the  minority  and  acting  in  fraud  of  them. 
A  person  purchasing  stock  of  a  corporation  thereby  of 
necessity  assents  that  a  majority  of 'the  stockholders 
shall  control  the  policy  of  the  corporation ;  and  so  long 
as  the  acts  of  the  majority  are  in  good  faith  within 
the  powers  of  the  corporation,  and  are  not  prohibited 
by  law,  they  are  valid,  and  a  dissenting  stockholder  has 
no  right  to  ask  a  court  of  equity  to  compel  the  majority 
of  the  stockholders  to  accept  his  views  of  the  manage- 
ment of  the  company.  I  can  see  nothing  in  either  of 
the  agreements  mentioned,  or  in  the  acts  of  the  stock- 
holders in  adopting  and  ratifying  them,  which  would 
show  such  fraudulent  mismanagement  of  the  corporate 
property  or  franchise  as  would  justify  a  court  of  equity 
in  interfering. 

On  the  whole  case  I  think  the  defendant  is  entitled 
to  judgment,  with  costs. 
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THE  PEOPLE,  EX  rel.  GUSTAVE  FERRO  v.  WIL- 
LIAM S.  ANDREWS,  et    al.,   as   Commissioners 

COMPOSING  THE  BOARD  OF  ExCISE,  &C. 

Board  of  Excise — Review  by  mandamus  of  refusal  to  grant  license — Prac- 
tice  upon — Rule  applicable — Consolidation  Act,  §§  1908,  2010. — Laws 
1886,  Chap.  496. 

It  was  the  intention  of  the  legislature  in  Laws  1886,  Chap.  496,  to  allow 
a  person  whose  application  for  a  license  has  been  refused,  to  review  the 
action  of  the  commissionei's  composing  the  Board  of  Excise  by  the  writ 
of  mandamus  therein  provided. 

The  practice  prescribed  by  article  4,  title  2,  chapter  16  of  the  Code  of 
Civil  Procedure,  applies  to  proceedings  on  such  wnt,  and  the  relator 
in  such  case  should  proceed  in  the  fii'st  instance  by  alternative  writ  of 
mandamus. 

Where  the  relator  does  not  deny  the  facts  set  up  in  the  affidavit  on  the  re- 
turn, but  proc^ds  to  argue  the  application  thereon,  it  is  equivalent  in 
effect  to  a  demurrer. 

Where  it  appears  that  the  applicant  maintains  at  the  place  proposed  for 
sale  of  liquors  under  the  license  applied  for,  a  place  of  exhibition  or 

-  performance  mentioned  in  §  1998,  Consolidation  Act,  the  license  should 
not,  under  the  provisions  of  §  2010,  Consolidation  Act,  and  Chapter 
496,  Laws  1886,  be  gi-anted. 

Upon  a  review  of  the  proceedings  of  the  Board  of  Excise  by  mandamus 
as  above,  such  board  being  a  subordinate  tribunal,  if  it  appears  that  it 
had  junsdiction,  that  there  was  evidence  legitimately  lending  to  sup- 
port its  decision,  and  that  no  rule  of  law  affecting  the  lights  of  tlio  rela- 
tor has  been  violated,  the  adjudication  will  be  held  iinal. 

Upon  a  review  of  the  facts  in  this  case,  and  the  authorities,  held,  that 
there  was  evidence  tending  to  show  that  the  relator  maintained  at  the 
place  referred  to,  a  place  of  performance  included  in  §  1998  Consolida- 
tion Act. 

At  Special  Term. — ^Before  Ingraham,  J. 

Decided  November  24,  1886. 

Motion  under  Laws  of  1886,  chapter  496,  to  compel 
respondents  to  grant  relator  a  license. 
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The  facts  appear  in  the  opinion. 

Max  AltmayeTj  for  relator. 

Charles  W.  Dayton^  for  respondents. 

Ingraham,  J. — The  statute  under  which  this  applicar 
tion  is  made  provides  that  where  an  application  to  sell 
strong  and  spirituous  liquors,  ale,  wine  or  beer,  to  be 
drank  on  the  premises,  shall  be  denied  and  license 
refused,  it  shall  and  may  be  lawful  for  such  person  to 
apply  to  any  court  of  record,  or  to  a  judge  thereof,  for 
a  writ  of  mandamus  to  review  the  action  of  such  Excise 
Commissioners  or  Board  of  Excise,  and  such  board  in 
its  return  to  said  writ  shall  include  all  evidence  and  all 
papers  on  which  the  action  was  based.  If  the  court  or 
judge  by  whom  the  writ  of  mandamus  shall  be  issued, 
in  pursuance  of  the  provisions  of  this  Act,  shall  deter- 
mine upon  the  hearing  of  said  mandamus,  that  the 
application  made  the  basis  for  said  writ  of  review  has 
been  arbitrarily  rejected,  or  been  rejected  without  good 
or  valid  reasons  therefor,  the  said  court  or  judge  may 
by  an  order  direct  the  Excise  Commissioners  or  Board 
of  Excise  to  grant  said  license. 

The  process  to  be  issued  in  the  first  instance  is  called 
by  the  Act  a  "  writ  of  mandamus  to  review."  This  pro- 
vision would  appear  to  extend  the  office  of  a  writ  of 
mandamus,  as  heretofore,  when  it  was  sought  to  review 
the  determination  of  a  public  body  or  officer  the  writ 
of  certiorari  was  the  proper  remedy ;  but  it  was  evi- 
dently the  intention  of  the  legislature  to  allow  a  person 
whose  application  for  a  Ucense  had  been  refused,  to 
review  the  action  of  the  commissioners,  and  it  would 
appear  that  the  proper  practice  under  this  Act  would  be 
to  issue  an  altBrnative  writ  of  mandamus  in  the  first 
instance,  to  which  the  Commissioners  of  Excise  could 
make  the  return  provided  by  the  act,  and  on  that  re- 
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turn  the  right  to  the  relief  demanded  could  be  deter- 
mined. 

The  practice  prescribed  by  article  4  of  title  2  of  chap. 
16,  §§  2067  to  2090,  of  the  Code  of  Civil  Procedure, 
%vould  apply  to  proceedings  on  such  writ. 

As,  however,  the  parties  to  this  proceeding  have 
treated  the  order  to  show  cause  as  an  alternative  writ, 
and  the  Board  of  Excise  having  returned  in  answer  to 
the  order  to  show  cause,  the  evidence  and  papers  on 
which  their  action  was  based,  I  will  determine  the  ques- 
tion as  if  such  an  alternative  writ  had  been  granted,  and 
the  return  of  the  respondents  made  thereto. 

It  appears  by  the  return  and  is  not  denied  by  the 
relator,  that  certain  persons  objected  to  the  respondents 
granting  a  license  to  the  relator,  and  that  upon  the 
application  and  such  objections,  the  respondents  had 
a  public  hearing,  at  which  the  objectors  and  the  relator 
appeared  by  counsel,  and  the  evidence  of  the  parties 
was  taken,  and  after  such  hearing  the  respondents 
refused  the  license  on  the  ground  that  from  the  evidence, 
it  appeared  that  public  concerts  consisting  of  music  upon 
a  piano  and  violin  had  been  given  upon  a  stage  or  plat- 
form upon  said  premises,  and  that  the  granting  of  such 
license  would  have  been  a  violation  of  their  duty. 

The  relator  not  having  denied  the  facts  set  up  in  the 
affidavit,  but  having  proceeded  to  argue  the  application 
thereon,  it  is  equivalent  to  an  admission  of  the  truth  of 
the  facts  alleged  in  the  affidavit,  but  a  denial  of  their 
sufficiency  in  law  to  prevent  the  issuing  of  the  writ 
(People  V.  Supervisors,  &c.,  73  N.  T,  175). 

The  return  of  the  respondents  being  taken  as  true, 
does  it  appear  that  the  license  was  arbitrarily  rejected, 
or  rejected  without  good  or  valid  reasons  therefor? 

By  section  1,  chapter  340,  Laws  of  1883,  as  amended 
by  chapter  496,  Laws  of  1886,  p.  727,  it  is  provided 
that  the  Board  of  Commissioners  of  Excise  "  shall,  if  all 
other  requirements  of  law  have  been  complied  with, 
have  power  to  g  'ant  licenses  to  sell  strong  or  spirituous 
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liquors, provided  that  no  such  license  shall  be 

granted  unless  the  said  commissioners  shall  be  satisfied 
upon  examination  that  the  applicant  therefor  is  a  per- 
son of  good  moral  character,  and  the  license  may  prop- 
erly be  granted  for  such  sale  in  the  place  proposed." 

By  section  2010  of  the  Consolidation  Act,  (chapter 
410,  Laws  1882,  p.  485),  it  is  provided  that  "  it  shall 
not  be  lawful  to  sell  or  furnish  any  wine,  beer  or  strong 
or  spirituous  liquors  to  any  person  in  the  auditorium  or 
lobbies  of  any  place  of  exhibition  or  performance  men- 
tioned in  section  1998,  or  in  any  apartment  connected 
therewith." 

Section  1998  of  the  Act  has  been  construed  to  include 
"all  classes  of  public  exhibitions  such  as  are  usually 
conducted  upon  a  stage  for  the  observation  or  amuse- 
ment of  the  public "  (Mayor  v,  Eden  Musee  Co.  102 
iV".  jr.  596),  and  Mr.  Justice  Van  Brunt  in  the  case  of 
People  ex  rel.  Hanlon  v.  Board  of  Excise  Commissioners, 
held  that  every  kind  of  entertainment  of  a  public  char- 
acter where  music  is  employed  as  the  whole  or  part  of 
the  means  of  amusement,  comes  within  the  statute  as 
being  an  exhibition  of  minstrelsy. 

It  is  clear  that  if  the  relator  maintained  at  the  place 
proposed  for  sale  of  liquors  under  the  license  applied 
for,  a  place  of  exhibition  or  performance  mentioned  in 
section  1998  of  the  Consolidation  Act,  a  license  should 
not  be  granted  for  such  sale  in  such  place,  and  it  was 
the  duty  of  the  respondents  to  refuse  a  license  there- 
for; and  the  respondents  having  found  as  a  fact  that 
the  relator  does,  at  the  place  named  in  his  application 
for  a  license,  maintain  a  place  of  exhibition  or  perfor- 
mance mentioned  in  said  section,  if  from  the  evidence 
taken  before  the  respondents  it  appears  that  there  was 
evidence  to  sustain  such  finding,  the  application  cannot 
be  said  to  have  been  arbitrarily  or  without  good  or 
valid  reasons  rejected. 

It  is  settled  that  on  the  review  of  the  proceeding  of  a 
subordinate  tribunal  the  court  will  only  examine   the 
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evidence  for  the  purpose  of  seeing  whether  such  tribu- 
nal kept  within  its  jurisdiction,  to  ascertain  whether 
there  was  any  legal  proof  of  facts  authorizing  the  adju- 
dication, and  whether  any  rule  of  law  affecting  the  right 
of  the  relator  has  been  violated.  If  the  tribunal  had 
jurisdiction,  there  was  evidence  legitimately  tending  to 
support  its  decision,  and  no  rule  of  law  was  violated, 
the  adjudication  was  final  (People  v.  Board  of  Fire  Com- 
missioners, 82  N.  T.  361;  People  v.  Board  of  Police 
Commissioners,  93  Ih.  101). 

It  is  clear  that  the  respondents  were  a  subordinate 
tribunal  within  the  meaning  of  this  rule.  By  the  stat- 
ute the  respondents  were  to  be  satisfied  "  upon  examin- 
ation that  the  applicant  is  a  person  of  good  moral 
character  and  that  the  license  may  properly  be  granted 
for  such  sale  in  the  place  proposed." 

The  respondents  cannot  grant  the  license  unless  they 
are  so  satisfied,  and  if,  from  the  evidence  and  the  papers 
upon  which  their  action  is  based,  it  appears  they  rejected 
the  application  for  the  license  because  the  sale  of  liquor 
would  be  unlawful  at  the  place  proposed,  and  there  is 
oAddence  of  facts  legitimately  tending  to  support  its 
decision,  the  court  in  reviewing  their  decision,  cannot 
interfere. 

I  have  examined  the  testimony  taken  before  respon- 
dents, and  think  there  was  sufficient  evidence  to  sustain 
their  determination.  It  appears  that  there  was  a  per- 
formance on  a  platform  at  relator's  place  every  night, 
Sundays  included,  consisting  of  music  played  upon  a 
piano  and  violin ;  that  relator  told  a  witness  some  of  the 
performers  were  hired  by  him ;  and  that  he  said  to 
another  witness  "  that  he  would  like  to  stop  the  music, 
as  it  would  save  him  the  expenses  thereof,  but  that  he 
found  that  as  soon  as  he  stopped  his  music  people  left 
his  saloon  instantly,  and  he  could  not  make  a  living  if 
he  discarded  his  music.  And  there  was  a  circular  dis- 
tributed by  the  relator  which  stated  that  his  guests 
would  be  entertained  by  "the  most  agreeable  music, 
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discoursed  by  a  select  orchestra,"  and  "  evening  con- 
certs from  eight  to  twelve." 

With  this  evidence  before  the  respondents,  it  cannot 
be  said  that  their  finding  was  unsupported  by  the  evi- 
dence. 

Motion  must  therefore  be  denied. 


FIFTH  AVENUE  BANK  v.  JAMES  B.  COLGATE, 

Impleaded. 

Limited  partnership — Formation  and  renewals  of — As  to  liahilily  of 
special^  as  general ,  partner — One  partner  signing  and  acknowledging 
certificate  before  the  cash  is  actually  paid,  effect  of— Certificate  and  affi- 
davit for  renewal,  requisite  of  as  to  the  statements  respecting  the  capital 
of  the  special  partner — Evidence  as  to  the  falsity  of  such  statements  ad- 
missible, and  if  false  the  special  is  liable  as  general  partner. 

Where  it  appeared  tliat  one  of  the  partners  to  a  proposed  special  partner- 
ship signed  tlie  proper  ceitificate  and  properly  acknowledged  it  at 
Albany,  tliat  two  days  thereafter  the  special  capital  was  paid  in  at  the 
City  of  New  York  when  all  the  other  partners  signed  the  certificate  and 
acknowledged  it  (the  one  who  signed  at  Albany  not  being  present),  and 
was  then  delivered  by  some  one  acting  for  all  to  some  one  authorized 
by  all  to  place  it  on  record. 

Held,  that  tlie  special  partner  did  not  thereby  become  a  general  partner, 
such  signing  and  acknowledgment  being  a  compliance  with  the  Statute. 

Renewals  of  Special  Partnership :  The  certificate  must,  if  the  capital  is 
to  consist  of  that  originally  contributed,  show  how  much  of  that  capital 
belonging  to  the  special  partner  remained  in  the  old  firm  to  be  acted 
upon  by  the  renewed  one.  It  is  however  sufficient  to  name  the  amount 
of  the  capital  as  it  appeared  and  as  calculated  in  the  usual  business 
way,  and  tlien  to  state  that  such  amount  was  subject  to  the  liquidation 
of  die  assets ;  and  the  affidavit  must  verify  this  statement  and  be  testi- 

Note. — The  briefs  of  the  respective  counsel  were  elaborate  and  full, 
covering  the  various  points  discussed  in  the  opinion.  They  are  too  lengtliy 
to  be  rep  >rted  in  full,  and  cannot  with  justice  to  counsel  be  condensed. 
They  can  be  found  in  the  Library  of  the  Court. 
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mony  to  the  contribution  of  such  special  capital.  Such  statement  in 
the  certificate  and  affidavit  must  be  true.  These  are  pre-i*equisites  to 
the  renewal  and  continuance  of  a  special  partnership.  If  any  one  of 
them  be  wanting  and  the  partnership  business  continues  after  the  expi- 
ration of  the  term  originally  limited  the  special  partner  will  be  liable 
as  a  general  partner.  It  follows  that  the  exclusion  of  evidence  offered 
to  show  the  falsity  of  such  statement,  and  having  a  tendency  in  that 
direction,  is  error. 

l^efore  Sedgwick,  Ch.  J.,  Freedman  and  Van  Vorst,  JJ. 

Decided  February  14,  1887. 

Exceptions  by  plaintiff  ordered  to  be  heard  in  the 
first  instance  at  General  Term,  the  court  having  directed 
the  complaint  to  be  dismissed. 

The  action  was  npon  promissory  notes,  made  by  a 
firm,  in  .which  it  was  claimed  that  defendant  was  a  gen- 
eral partner.  Papers  had  been  filed  to  make  a  limited 
partnership,  and  to  renew  it. 

There  were  two  renewals. 

The  certificate  signed,  acknowledged  and  filed  on  both 
renewals,  set  forth  that  the  limited  partnership  describ- 
ing it  was  thereby  renewed  and  continued.  They  also 
set  forth  the  name  under  which  the  renewed  partnership 
was  to  be  continued,  the  general  nature  of  the  business 
intended  to  be  transacted,  the  names  and  places  of  resi- 
dence of  all  the  general  and  special  partners  interested 
in  the  renewed  partnership  and  business,  specifying 
which  were  general  and  which  were  special  partners. 
They  then  contained  the  following  statement : 

"  That  the  amount  of  capital  which  the  said  James 
B.  Colgate,  the  said  special  partner,  heretofore  contrib- 
uted to  the  common  stock  of  said  partnership,  is  the  sum 
of  one  hundred  thousand  dollars  ($100,000)  in  cash,  and 
that  the  said  capital  of  the  said  special  partner  remains 
in  said  limited  partnership,  wholly  unimpaired,  and  that 
the  said  amount,  namely,  one  hundred  thousand  dollars 
($100,000),  has  been  contributed  by  the  said  special  part- 
ner to  the  common  stock  of  the  renewed  partnership." 
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They  then  se^  forth  the  period  at  which  the  renewal 
partnership  was  to  commence  and  at  which  it  was  to 
terminate.  The  affidavit  made  on  the  first  renewal  by 
one  of  the  general  partners  was  as  follows : 

**  That  he  is  one  of  the  general  partners  named  in  the 
annexed  certificate  of  renewal  of  the  limited  partner- 
ship of  Humphrey  &  Co.,  and  that  the  sum  of  one  hun- 
dred thousand  dollars  ($100,000),  specified  in  the  said 
certificate  to  have  been  contributed  by  James  B.  Col- 
gate, the  special  partner  therein  named,  as  capital  to 
the  common  stock  of  the  said  partnership,  has  been  ac- 
tually and  in  good  faith  paid  in  cash,  and  that  the  said 
capital  of  the  said  special  partner  remains  in  the  said 
limited  partnership,  wholly  unimpaired,  and  that  the 
said  amount,  namely,  one  hundred  thousand  dollars 
($100,000),  has  been  contributed  by  the  said  special 
partner  to  the  common  stock  of  the  renewed  partner- 
ship." 

The  affidavit  made  on  the  second  renewal  was  in  sub- 
stance the  same  as  that  on  the  first. 

The  other  material  facts  appear  in  the  opinion. 

The  court  below  rejected  evidence  offered  by  the 
plaintiff  to  show  that  the  statements  in  the  certificates 
and  affidavits  of  renewal  as  to  the  contribution  of  capi- 
tal by  the  special  partner  were  false,  in  that  it  was  not 
the  fact  that  the  capital  originally  contributed  by  him 
then  remained  in  the  limited  partnership  wholly  unim- 
paired. To  which  rejection  plaintiff  excepted.  The 
complaint  was  dismissed,  the  court  holding  that  upon 
the  evidence  the  defendant  Colgate  was  a  special  part- 
ner.    To  this  plaintiff  excepted. 

Stern  &  Meyers^  Attorneys,  and  Nathaniel  Myers,  of 
counsel  for  plaintiff. 

Butler,  Stillman  <fe  Suhhardy  Attorneys,  and  William 
Allen  Butler y  of  counsel  for  defendants. 
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By  the  Court. — Sedgwick,  J. — The  learned  counsel 
for  plaintiff  takes  the  position  that  the  partnership  was 
not  limited  under  the  statute,  because  there  was  not  a 
compliance  with  the  terms  of  the  4th  section  (2  i?.  S.^ 
764).  That  section  requires  that  "  the  persons  desirous 
of  forming  such  partnership  shall  make  and  severally 
sign  a  certificate,  which  shall  contain  among  other 
things :  ^  4th.  The  amount  of  capital  which  each  spec- 
ial partner  shall  have  contributed  to  the  common  stock/  " 
Section  5  requires  that  "  the  certificate  shall  be  acknowl- 
edged by  the  several  persons  signing  the  same,"  "  and 
such  acknowledgment  shall  be  made  and  certified  in  the 
same  manner  as  the  acknowledgment  of  conveyances  of 
land." 

In  the  present  case  the  defendant  paid  in  the  amount 
to  be  contributed  by  him  on  March  11,  1874.  The  cer- 
tificate required  by  the  statute  was  then,  it  is  to  be  pre- 
sumed from  the  evidence,  immediately  handed  in  or 
delivered  by  some  one,  acting  for  all  the  partners,  to 
some  one  authorized  by  all  to  place  the  same  upon  rec- 
ord, in  accordance  with  the  statute. 

The  certificate  was  dated  March  9,  1874,  and  was 
signed  on  that  day  by  T.  F.  Humphrey,  one  of  the  part- 
ners, at  Albany,  and  on  the  same  day  he  there  acknowl- 
edged its  execution  by  him  before  a  notary,  who  made 
a  proper  certificate  of  that  acknowledgment  on  the  same 
day.  T.  F.  Humphrey  was  not  present  in  New  York 
when  the  partnership  was  formed,  and  the  special  capi- 
tal paid  in ;  or  when  the  certificate  after  all  had  signed 
it  and  acknowledged  its  execution,  was  delivered  on 
March  11,  for  record.  The  inference  is  that  T.  F. 
Humphrey,  after  he  made  the  acknowledgment,  gave 
the  paper  to  some  person  on  March  9,  to  be  handed  in 
or  delivered  up  after  the  actual  pajnnent  of  the  special 
capital. 

The  objection  made  to  this  is  that  the  certificate  of 
the  partners  intended  by  the  4th  section  is  one  to  be 
made  after  the  special  capital  is  paid  in ;  that  in  the 
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present  case,  the  certificate  being  made  on  March  9,  was 
made  before  the  capital  was  paid,  and  that  for  this  rea- 
son the  direction  of  the  statute  had  not  been  observed. 

If  it  were  possible  to  confine  the  attention  to  the 
date  of  March  9,  and  to  refrain  from  giving  significance 
to  what  was  done  with  the  certificate  on  March  11,  then 
certainly  it  would  be  necessary  to  say  that  the  docu- 
ment as  then  made  was  not  of  the  kind  described  by  the 
statute.  But,  as  matter  of  fact,  the  paper  signed  on 
March  9  in  the  form  of  a  certificate  was  not,  on  that 
day,  a  certificate.  A  form  of  certificate  not  parted  with 
by  the  person  certifying,  does  not  become  his  certificate 
\mtil  he  parts  with,  or  utters,  it,  to  be  used  for  the  ob- 
ject for  which  the  law  calls  for  it.  Before  that,  it  is 
within  his  control,  and  may  never  be  parted  with.  Be- 
fore it  is  parted  with,  another  paper  may  be  prepared,  if 
events  require,  and  be  made  the  certificate.  It  is  ar- 
gued that  T.  F.  Humphrey  did  part  and  finally  part, 
with  the  paper  when  he  remained  in  Albany  and  sent 
the  so-called  certificate  to  be  handed  in,  so  far  as  he  was 
concerned,  as  his  certificate,  and  he  made  no  other  cer- 
tificate. The  facts  do  not  sustain  this  position.  It  is 
true  that  he  must  have  handed  the  paper  to  some  other 
person.  That  person  was  his  agent,  and  what  the  agent 
did  he  did,  and  when  that  agent  parted  with  the  paper 
on  the  11th  of  March,  at  the  time  the  special  capital 
was  paid  in,  he  himself  was  the  actor  in  a  legal  sense 
and  then  himself  made  the  certificate,  and  then  it  was 
of  the  kind  that  the  statute  meant. 

It  may  be  assumed  that  T.  F.  Humphrey  did  not  know 
personally,  at  the  time  his  agent  parted  with  the  certifi- 
cate, that  the  special  capital  had  been  paid  in  as  an 
actual  occurrence.  A  requirement  of  a  certificate  does 
not  imply  that  the  party  making  it  shall  have  an  actual 
knowledge  of  the  fact  certified.  He  is  bound  only  to 
the  existence  of  that  fact. 

This  result  seems  to  be  correct,  if  the  effect  of  ac- 
knowledging the  execution  does  not  change  it.     The 
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word  acknowledgment  suggests  to  the  mind  in  an  ob- 
scure way  an  assertion  of  the  truth  of  the  statement  of 
the  paper.  The  statute  does  not  countenance  such  a 
suggestion.  It  means  a  proceeding  by  which  other  per- 
sons may  prove  that  the  partners  signed  the  certificate. 
The  notary  certifies,  as  to  an  acknowledgment  of  the 
signing,  without  reference  to  the  truth  of  what  is  con- 
tained in  the  paper.  The  object  of  an  acknowledgment 
is  wholly  met  if  that  acknowledgment  be  certified  be- 
fore the  capital  is  paid  in,  and  as  perfectly  as  after.  The 
paper  gives  in  itself  the  means  of  showing  that  the 
partners  did  sign. 

The  objection  that  has  been  examined  cannot  be  sus- 
tained. 

There  was  an  attempt  on  the  trial  to  show,  that  the 
special  partner  did  not  contribute  $100,000  as  his  spec- 
ial capital  in  good  faith.  The  decision  of  the  court  be- 
low of  this  matter  upon  the  testimony  was  correct. 

A  more  difficult  matter  remains  to  be  examined.  It 
is  necessary  to  apply  to  the  case  a  construction  of  sec- 
tion 11  (2  R.  8,,  765).  That  section  is :  "  Every  re- 
newal or  continuance  of  such  partnership  beyond  the 
time  originally  fixed  for  its  duration  shall  be  certified, 
acknowledged  and  recorded,  and  an  affidavit  of  a  gene- 
ral partner  be  made  and  filed  and  notice  be  given  in  the 
manner  herein  required  for  its  original  formation,  and 
every  such  partnership  which  shall  be  otherwise  renewed 
or  continued  shall  be  deemed  a  general  partnership." 

This  is  not  a  penal  statute,  to  be  construed  strictly. 
Its  intention  is  to  be  found  under  the  other  rules  of 
statutory  construction.  A  limited  partnership  and  its 
immunities  for  the  special  partner  end  with  the  term 
fixed  originally,  unless  the  11th  section  is  observed. 
This  is  a  necessary  implication  from  the  sections  that 
provide  for  an  original  formation.  Thej^  require  that 
the  partners  shall  fix  a  term  for  the  limited  partnership. 
That  means  that  beyond  that  term  the  limited  partner- 
ship shall  not  continue  its  business.     The  11th  section 
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almost  expressly  declares  that  the  duration  of  the  orig- 
inal partnership  shall  be  for  the  term  first  fixed,  unless 
a  renewal  is  competently  effected  by  complying  with  the 
provisions  of  the  section.  A  continuance  of  the  busi- 
ness after  the  term  first  fixed  would  make  the  special 
partner  a  general  partner,  unless  he  secures  an  exemp 
tion  from  general  liability,  under  section  11.  And  the 
facts  are  to  be  examined  to  ascertain  if  they  show  that 
he  has  secured  that  exemption. 

A  fundamental  consideration  relates  to  the  object  of 
the  statute,  or  the  purpose  for  wliich  it  was  made.  It 
would  seem  clear  that  it  was  meant  that  the  manner  of 
renewing  the  limited  partnership  should  give  to  third 
persons  the  same  kind  of  knowledge  or  notice,  that  it 
had  been  meant  they  should  have  as  to  the  original 
partnership.  There  was  the  same  kind  of  wrongs  to  be 
prevented,  and  in  each  case  third  persons  needed  the 
same  kind  of  safeguards.  A  renewal  or  continuance  of 
the  business  would  involve  the  same  kind  of  transac- 
tions and  the  same  kind  of  relation  to  others.  There  is 
reason  to  think  that  like  provisions  of  law  would  be 
made  for  each  case,  ana  no  reason  to  think  that  unlike 
provisions  would  be  made.  Any  other  supposition  would 
attribute  to  the  law-makers  incoherence  and  not  har- 
mony of  intention.  Of  course,  the  statute  expresses 
the  means  of  accomplishing  the  design,  and  no  other 
means  can  be  exacted. 

The  section  is  elliptical  in  its  sentences  to  an  unusual 
extent.  The  renewal  is  to  be  certified,  acknowledged 
and  recorded,  in  the  manner  required  for  the  original 
formation.  But  an  original  partnership  is  not  to  be  cer- 
tified, nor  is  it  to  be  acknowledged,  nor  to  be  recorded, 
in  any  manner.  A  certificate  is  to  be  made  which  is  to 
contain  declarations  that  certain  things  have  been  done. 
It  is  not  to  declare  that  the  limited  partnership  is  made. 
This  certificate  and  not  the  partnership  is  to  be  acknowl- 
edged, and  it  and  not  the  partnership  is  to  be  recorded. 
The  limited  partnership  comes  into  legal  existence  after 
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the  documents  have  been  made,  filed  and  recorded.  It 
is  necessary  then  to  say  that  in  the  case  of  an  intended 
renewal  there  are  to  be  a  certificate,  to  be  acknowledged 
and  recorded,  and  an  affidavit  and  a  notice,  as  there  are 
to  be  in  an  original  formation. 

This  is  not  controverted.  The  controversy  relates  to 
the  intention  of  the  statute  as  to  the  contents  of  these 
documents. 

It  may  be  said  preliminarily,  if  the  statute  meant 
that  the  substance  of  the  different  documents,  taken 
together,  should  be  merely  an  expression  of  a  purpose 
to  renew  for  a  time,  that  the  same  substance  could  be 
given  perfectly  and  completely  in  a  single  declaration 
to  be  acknowledged  and  filed  with  notice  to  be  given. 
An  affidavit  as  well  as  a  certificate  is  required,  and  the 
presumption  is  that  each  was  to  have  a  bearing  of  its 
own,  peculiar  to  itself,  upon  the  legal  result  of  a  renewal 
being  made. 

If  the  design  of  section  11  is  what  has  been  already 
asserted,  then  the  contents  of  the  papers  are  to  have 
the  relations  to  the  renewal,  that  like  papers  bear  to  an 
original  formation.  The  certificate  must  state  some- 
thing as  to  the  capital  of  the  special  partner,  which  will 
be  carried  over  to  the  renewed  firm.  In  the  argument 
it  was  suggested  that  this  special  capital  to  be  described 
in  the  new  certificate,  was  such  as  had  theretofore  in 
the  beginning  been  contributed.  This,  however,  had 
been  once  certified,  and  the  11th  section  does  not  sup- 
pose that  possibly  a  false  certificate  had  been  originally 
filed,  leaving  the  partners  all,  from  the  beginning,  gen- 
erally liable.  An  affidavit  is  testimony,  and  in  this  in- 
stance to  the  contribution  of  special  capital.  There  is 
the  alternative  of  the  affidavit  for  a  renewal  referring  to 
the  special  capital  of  the  first  formation,  or  of  the  re- 
newal. The  former  is  not  intended,  for  such  an  affida- 
vit had  been  made  already,  and  would  have  doubtful 
utility  in  case  of  the  renewal.      The  latter  is  therefore 
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contents,  untruths  and  declarations  that  must  mislead. 
It  seems  to  be  clear  that  a  part  of  the  manner  of  form- 
ing an  original  partnership  was  by  filing  a  true  certifi- 
cate and  true  affidavit.  This  is  a  deduction  from  all  the 
sections  that  relate  to  an  original  formation.  If  some 
considered  by  themselves  did  not  show  this,  yet  if 
others  did,  it  is  sufficient.  The  11th  section  calls  for 
true  certificates  and  affidavits. 

The  result  is,  that  if  the  certificate  or  affidavit  be 
false,  the  partnership  is  otherwise  renewed  or  continued 
than  in  the  manner  required  for  an  original  formation. 

To  this  it  is  objected  that  the  words  of  the  section 
mean  as  to  the  certificate  that  the  fact  of  renewal  and 
continuance  are  the  only  things  to  be  certified.  The 
endeavor  has  been  to  show  in  this  opinion  that  the  man- 
ner of  certifying  in  the  case  of  a  renewal,  being  the 
same  as  of  certifying  in  the  case  of  an  original  forma- 
tion, the  same  kind  of  certificate  is  intended  by  the  11th 
section  as  modified  by  the  peculiarities  of  a  renewal ; 
and  that  a  renewal  is  a  legal  consequence  of  filing  the 
prescribed  papers,  and  is  not  made  by  certifying  that  it 
is  made.  The  same  considerations  are  to  be  applied  to 
the  required  affidavit. 

There  appears  to  be  no  doubt,  that  the  time  through 
which  the  business  is  to  be  continued  should  be  stated. 
Yet  the  11th  section  does  not  specifically  call  for  this. 
It  is  only  impliedly  required,  because  the  manner  re- 
quired for  the  formation  called  for  a  certificate  as  to  the 
time. 

It  is  further  objected  that  "  for  a  false  statement  in 
the  renewal  certificate  or  affidavit  required  by  section 
11,  there  is  no  penalty  prescribed."  It  has  already 
been  said  that  the  statute  is  not  penal  in  any  view. 
The  last  sentence  of  the  11th  section  provides  what 
would  have  been  the  law  if  that  provision  had  not  been 
made.  If  a  true  certificate  be  required  for  a  renewal, 
and  be  not  made  and  filed,  and  the  business  is  continued 
past  the  term  of  the  legal  existence  of  the  limited  part- 
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nership,  then  the  law  ascertains  the  Uabilities  of  the 
parties,  by  ascertaining  whether  the  facts  show  a  Ua- 
bility  of  a  general  partnership. 

It  is  argued  because  in  the  case  of  an  original  forma- 
tion, an  action  had  been  given  for  false  statements  by  a 
separate  section  (sec.  8),  from  the  sections  which  pre- 
scribed the  method  of  formation,  that  section  11  gave 
no  action,  inasmuch  as  section  8  did  not  refer  to  re- 
newals, and  no  other  section  gave  an  action  for  false 
statement  in  the  instance  of  a  renewal.  The  formal 
answer  to  this  is  that  section  11  did  not  profess  to  give 
any  action.  It  only  described  the  sole,  competent  way 
of  securing  exemption  from  the  legal  UabiUty  that  would 
exist,  if  its  directions  were  not  followed.  In  case  of  an 
original  formation  it  might  be  argued  without  absurdity, 
that  the  sections  calling  for  the  making  and  filing  of 
the  certificate,  do  not  give  an  action  for  their  falsity, 
for  if  they  were  meant  to  give  this,  section  8  would 
have  been  unnecessary.  There  is  not  a  like  ground  for 
saying  the  same  thing  of  section  11,  for  no  section 
Uke  section  8  refers  to  a  renewal.  This  omission 
would  be  an  argument  that  the  security  against  false 
statements  would  be  found  in  the  effect  that  section 
11  has  in  giving  immunity  only  if  its  provisions  are 
observed. 

In  reality,  under  the  statute  as  to  an  original  forma- 
tion there  may  be  an  action  against  the  special  partner 
with  the  other  partners  as  all  general  partners,  without 
averring  particular  false  statements ;  the  action  need  not 
be  on  that  section  8.  Sharp  v.  Hutchinson,  100  HT. 
Y.  533  was  such  an  action.  On  the  trial,  the  plaintiff 
offered  the  papers  filed  to  form  the  limited  partnership, 
and  proposed  to  falsify  them.  They  were  excluded. 
The  opinion  in  the  court  of  appeals  says :  "  The  view 
of  the  trial  judge  was,  that  the  complaint  instead  of 
treating  Hutchinson  as  a  mere  general  partner,  should 
have  been  based  upon  the  statute,  alleging  the  special 
defects  in  the  formation  of  the  limited  partnership.     In 
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this  there  was  error.  If  the  proof  had  been  received, 
it  would  have  shown,  that  Hutchinson  never  in  fact 
became  a  special  partner,  but  that  he  was  from  the 
beginning  a  general  partner,  and  liable  as  such  (2  i?.  S., 
ch.  4,  tit.  1,  §  8).  The  cause  of  action  was  not  based 
upon  the  statute,  but  upon  his  common  law  liability  as 
a  general  partner,  and  hence  it  was  proper,  in  setting 
forth  in  the  coitiplaint  the  facts  constituting  plaintiff's 
cause  of  action,  to  charge  him  as  a  general  partner,  and 
then  upon  the  trial  to  show  that  he  was  such  by  any 
competent  proof." 

It  is  further  urged  that  because  during  the  term  of 
the  original  partnership,  creditors  had  no  means  to  m- 
vestigate  the  affairs  of  the  firm,  to  learn  whether  or  not 
the  special  capital  had  been  impaired,  it  cannot  be  in- 
ferred that  the  11th  section  intended  that  to  make  a 
renewal  it  should  be  necessary  to  disclose  in  the  papers 
filed,  the  amomit  of  special  capital  carried  over  from 
the  first  firm  to  the  renewed  partnership.  The  inability 
of  creditors  alluded  to  was  contemplated  to  endure  for 
the  first  fixed  term,  when  at  the  beginning  of  that  term 
the  creditors  were  informed  upon  what  capital  the  finn 
was  to  trade.  If  a  Uke  inabiUty  is  meant  to  occur  dur- 
ing the  term  of  the  renewal,  it  should  have  the  basis  of 
like  information  as  to  capital  when  the  firm  is  renewed. 

Another  argument  rests  upon  what  is  a  fact,  that  the 
business  of  a  renewal  is  in  continuation  without  break 
of  the  former  business,  making  altogether  one  business ; 
and  claims  that  the  statute  meant  that  if  in  the  begin- 
ning the  statutory  form  had  been  followed,  no  subse- 
quent conduct  or  misconduct,  except  as  particularized 
in  the  statute,  would  make  the  special  partner  liable  as 
a  general  partner. 

It  seems  to  me  sufficient  to  say  to  this,  that  the  con- 
troversy relates  to  the  right  there  is  to  protract  the  orig- 
inal business,  and  to  continue  it  without  break ;  the  im- 
munity of  the  special  partner  continuing.  By  the  statute 
the  enjojonent  of  such  a  right  is  conditioned  on  com- 
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pliance  with  the  statute ;  and  the  question  is,  what  has 
already  been  discussed,  has  the  statute  been  observed  ? 
In  determining  the  construction  of  the  section,  it  should 
be  appreciated,  that  the  unbroken  continuance  of  the 
business  was  contemplated ;  that  is  one  thing  to  be  sub- 
served, in  favor  of  those  desiring  to  renew,  but  not  at 
the  expense  of  other  requirements  in  favor  of  third 
persons,  and  especially  when  all  the  requirements  har- 
monize. 

The  law  of  this  case  is  found  in  the  particular  forms 
of  words  which  have  been  chosen  to  constitute  the  stat- 
ute. The  earUer  statute  of  1822,  and  the  provisions  of 
the  French  law,  may  require  less  to  be  declared  for  a 
renewal  than  our  statute  requires.  I  am  convinced  that 
the  11th  section  has  a  meaning  of  its  own,  and  that  this 
meaning  is  controlling. 

I  am  therefore  of  opinion  that  the  plaintiff  should  have 
been  allowed  to  offer  testimony  to  show  that  the  state- 
ments contained  in  the  certificates  and  affidavits  of  re- 
newals were  false  in  the  sense  that  it  was  not  the  fact 
"  that  the  said  capital  of  the  said  special  partner  remains 
in  said  limited  partnership  wholly  unimpaired."  My 
understanding  of  the  meaning  of  the  next  assertion, 
"  that  the  said  amount,  namely,  $100,000,  has  been  con- 
tributed by  the  said  special  partner  to  the  common 
stock  of  the  renewed  partnership,"  is,  not  that  a  new 
$100,000  had  been  contributed,  but  that  the  unimpaired 
capital  of  the  special  partner  remaining  in  the  old  firm, 
wa«  contributed  to  the  renewed  firm. 

Judge  Van  Vorst,  before  leaving  the  bench,  gave 
his  concurrence  in  the  views  that  have  been  expressed. 

Plaintiff's  exception  sustained,  new  trial  ordered  with 
costs  to  abide  event. 

Freedman,  J.,  concurred. 
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AUGUSTIN  DALY,  Respondent  v.  JOHN  STETSON, 

Appellant.* 

Complaint,  insufficiency  of  tvlien  question  as  to  cannot  be  raised  at  trial. 
Averments  as  to  conditions  precedent,  sufficiency  of.  Things  not  in  ex- 
istence, no  legal  tiUe  can  pass  to  by  assignmeiU  or  grant  before  they  come 
into  existence,  btU  an  equitable  title  to  them  when  completed  will  pass, 
which  may  be  relinquished  or  waived.  Acts  constituting  a  relinquishmeni 
or  waiver.  Agreements  not  inconsistent.  Construction  of  agreements  as 
constituting  agency  only.    Power  to  collect  not  assignable. 

Where  the  answer  makes  no  issue  of  fact  with  the  complaint,  but  merely 
sets  up  counterclaims,  the  defendant  is  not  entitled  to  object  to  the 
sufficiency  of  the  complaint. 

Plaintiflf  sold  to  defendant  the  exclusive  right  to  give  performances  of  cer- 
tain plays  for  thirty  consecutive  weeks,  commencing  about  Monday, 
October  22d,  1883,  one  performance  each  night  to  be  given  during  said 
period ;  the  defendant  agreed  to  pay  plaintiff  two  hundred  dollars  each 
week  for  thirty  consecutive  weeks,  commencing  the  tirst  Satuixlay  after 
the  performances  began. 

Held,  tliat  the  only  condition  precedent  to  the  weekly  payments  becoming 
due  was  the  giving  of  one  performance ;  and  that  it  was  sufficient  for 
the  complaint  to  state  that  payments  had  been  begun. 

One  L'Arronge  and  one  Neuendorff  entered  into  a  contract  whereby  L'Ar- 
ronge  assigned  to  Neuendorff  the  exclusive  right  of  performance  at  the 
Germania  Theatre  of  **all  plays,  dramas  and  comedies  composed  or 
arranged  by  him,  and  which  from  to-day  forth  will  be  written  by  Mr. 
L'Arronge,  and  furthermore  exclusively  all  property  rights  on  all  these 
plays  for  the  United  States  with  the  exclusive  right  to  give  to  other 
stages  permission  to  perfonn  such  plays,  fix  tlie  royalties  and  collect 
the  same,  and  authorized  Mr.  Neuendorff  to  act  as  the  sole  proprietor  of 
the  same  " ;  and  whereby  it  was  agreed  that  Mr.  Neuendorff  should  pay 
to  L'Arronge  for  every  performance  of  said  plays  at  tlie  Germania 
Theatre  a  royalty  of  five  percent,  of  the  gross  receipts,  and  that  all  other 
moneys  which  Neuendoi*ff  should  receive  by  disposing  of  his  property 
rights  to  said  plays  to  other  theatres  of  tlie  United  States,  should  be 
divided  equally  between  Mr.  Neuendorff  and  Mr.  L'Arronge  after  mak- 
ing certain  deductions ;  the  account  and  payment  of  all  moneys  due  to 

*  The  points  of  counsel  were  elaborate  and  exhaustive ;  and  can  be  found 
in  the  library  of  the  court. 
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Mr.  L'Arronge  to  bo  made  every  year  after  the  close  of  the  season.  After 
making  this  conti'act  Neuendoi'ff  entered  into  a  contract  with  Daly, 
the  defendant,  whereby  after  reciting  therein  that  he  was  the  agent  of 
L'An'onge,  and  other  dramatic  authors  residing  on  the  continent,  he  in 
consideration  of  one  dollar  paid  to  him  individaally  and  of  one  dollar 
paid  to  him  as  such  agent  agreed  for  himself,  and  as  such  agent,  to  de* 
liver  to  said  Daly  a  copy  of  every  unpublished  or  unwritten  play  by 
said  persons,  and  to  give  to  him  the  exclusive  right  of  perfoniiance  or 
permitting  or  causing,  to  be  performed  on  the  stage  the  English  version 
thereof  throughout  the  United  States,  and  Daly  agreed  to  make  to  Neu- 
endorff  as  such  agent  as  aforesaid  ceitain  payments  for  such  delivery, 
and  exclusive  right  in  a  certain  specified  manner.  Thereafter  said 
L'Arronge  composed  and  wrote  a  play  named  in  English  **  Dollars 
and  Sense."  lie  instructed  Xeuendorff  not  to  deliver  tliis  play  to  Daly, 
but  to  give  it  to  Wallack,  a  manager  of  a  theatre,  for  examination  and 
approval  or  rejection.  Neuendoi'ff  so  informed  Daly.  Daly  then 
began  negotiations  with  an  agent  of  L'Arronge  for  a  right  in  the 
play.  Pending  tlie  negotiations  between  Daly  and  the  agent  of  L'Ar- 
ronge,  Wallack  rejected  the  play,  and  returned  his  copy  to  Neuendorff 
who  handed  it  to  Daly.  Thereafter  the  negotiations  between  Daly  and 
the  agent  of  L'Arronge  ripened  into  an  agreement  by  which  L'AiTonge 
gave  Daly  the  right  to  perform  the  play,  he  making  to  L'Arronge  certain 
payments  of  royalties  therefor.  Daly  produced  thp  play  witli  large 
gross  receipts,  and  paid  to  L'Arronge  the  royalties  thereon  agi'eed  on 
between  them.  Before  the  representations  of  the  play  had  ended,  and 
before  Daly  had  paid  the  I'oyalties  on  receipts  from  later  performjuices, 
Daly  had  information  of  the  agreement  between  Neuendoi'ff  and  L'Ar- 
ronge.  Neuendorff  claiming  to  have  a  demand  against  Daly  for  royal- 
ties on  said  play  under  tlie  agreement  between  tliem,  assigned  such 
claim  and  by  various  mesne  assignments  it  was  assigned  to  defendant, 
who  sought  to  counterclaim  it  in  this  action. 
Held,  First,  that  the  play  not  being  tlien  in  existence  the  execution  of  the 
agreement  between  Neuendorff  and  L'AiTonge  could  not  pass  any  title 
to  or  interest  in  it  before  it  came  into  existence ;  that  that  agreement 
was  as  to  plays  not  then  in  existence  executory,  and  gave  only  an  equit- 
able title  to  them  when  completed ;  that  the  equitjible  vendee  might  re- 
fuse to  take  title,  and  if  he  did  so  he  could  not  af  tenvnrds  sot  up  a  title ; 
that  the  acts  of  Neuendorff  negatived  the  idea  that  he  claimed  or  took 
title  under  the  executory  agreement ;  tliat  he  never  became  the  owner, 
and  that  Daly  was  not  bound  to  look  upon  him  as  the  owner.  Second,  that 
the  amount  to  be  divided  between  Neuendorff  and  L'Arronge  under  the 
agreement  between  them  was  not  represented  by  tlie  amount  to  be  paid 
by  Daly  to  L*  Arronge  imder  the  agreement  between  tliem.  Third,  that  tha 
agreement  between  Daly  and  L^Arronge  was  not  inconsistent  with  any 
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obligation  imposed  on  Daly  by  the  agreement  between  him  and  Neuen- 
dorff.  Fouith,  that  there  was  no  cause  of  action  against  Daly  for  royalties 
on  said  play ;  and  that  the  counterclaim  for  such  royalties  was  properly 
disallowed. 

Neuendorff  also  had  a  contract  with  Mr.  Von  Schoenthan,  whereby  Von 
Schoenthan  transferred  to  Neuendorff  the  right  and  power  to  grant  to 
all  other  stages  (that  is  other  than  the  Germania  Theatre,  as  to  Avhich 
other  provisions  were  made)  in  the  United  States  the  right  of  produc- 
tion of  all  stage  plays  composed  for  the  Germania  Theatre,  to  affix  and 
determine  the  compensation  and  royalties  and  to  collect  them  for  him. 
Von  Schoenthan,  Neuendorff  to  pay  to  Von  Schoenthan  fifty  per  cent,  of 
the  income  received  by  him  from  such  production  on  such  otlier  stages, 
after  making  certain  specified  deductions.  Von  Schoenthan  composed 
certain  plays,  which  it  is  assumed  were  embraced  in  the  above  agreement 
between  Daly  and  Neuendorff.  After  the  making  of  that  agreement 
Daly  made  an  arrangement  with  Von  Schoenthan  directly  for  their  pro- 
duction. Daly  did  produce  them  with  the  result  of  large  gross  receipts. 
Defendant  claiming  by  mesne  assignments  a  demand  asserted  by  Neu- 
endorff for  royalties  on  these  plays  under  his  agreement  with  Daly, 
sougrht  to  counterclaim  that  demand. 

Held,  1.  That  under  the  tenus  of  the  agreement  between  Neuendorff  and 
Von  Schoenthan,  Neuendoi'ff  was  merely  an  agent  of  Von  Schoenthan 
for  the  producti<»n  of  liis  plays  on  stages  other  than  that  of  the  Germania 
Tlieatre.  2.  That  the  power  to  collect  given  to  Neuendorff  was  a  per- 
sonal confidence  reposed  in  him,  and  a  trust,  and  was  not  assignable. 
3.  That  there  wjis  no  cause  of  action  against  Daly  for  royalties  on  such 
plays ;  and  that  the  counterclaim  for  such  royalties  was  properly  dis- 
allowed. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  February  14,  1887. 

Appeal  by  defendant,  from  judgment  entered  upon 
verdict  of  jury.     The  complaint  was  as  follows  : 

"  The  plaintiff,  by  Olin,  Rives  &  Montgomery,  his  at- 
torneys, for  complaint  in  this  action,  alleges : 

That  on  or  about  the  1st  day  of  October,  1883,  the 
plaintiff  and  defendant  made,  signed,  and  delivered  a 
certain  agreement  in  writing,  in  the  words  and  figures 
following,  that  is  to  say : 

'^  Memorandum  of  agreement  made  this  1st  day  of 
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October,  1883,  by  and  between  Augustin  Daly,  manager 
Daly's  Theatre,  New  York,  and  John  Stetson,  lessee  Fifth 
Avenue  Theatre  of  New  York,  for  themselves  and  their 
respective  executors,  administrators  and  assigns  to  wit, 
viz- : 

"  Said  Daly  hereby  sells  to  said  Stetson  the  exclusive 
right  to  give  performances  of  the  plays  of  Pique  and 
Divorce  for  thirty  consecutive  weeks  during  the  theatri- 
cal season  of  1883-84,  commencing  on  or  about  Monday, 
October  ^2d,  1883,  in  all  cities  and  towns  in  the  United 
States  and  Canadas,  excepting  the  City  of  New  York,  and 
the  towns  and  cities  heretofore  sold  to  Brown  and  Oren- 
stein  for  Jane  Coombs,  a  list  of  which  is  herewith  ap- 
pended, one  performance  each  night  to  be  given  during 
Sidd  period. 

"  The  said  Stetson  hereby  agrees  to  pay  said  Daly  the 
sum  of  two  hundred  (200)  dollars  each  week  for  thirty 
consecutive  weeks,  commencing  the  first  Saturday  after 
said  performances  begin,  payable  to  said  Daly  in  the  City 
of  New  York. 

"  The  said  Stetson  also  agrees  to  print  in  a  distinguish- 
able manner  the  name  of  Augustin  Daly,  as  author  of 
said  plays  in  each  advertisement,  poster  and  bill  of  said 
performances. 

"  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seal. 
Witness:  JOHN  STETSON, 

R.  E,  Stevens."  AUGUSTIN  DALY. 

That  the  defendant,  though  often  requested  so  to  do, 
has  not  paid  the  sums  of  money  due  under  the  said  agree- 
ment, nor  any  part  thereof,  except  five  sums  of  two  hun- 
dred dollars  each,  paid  respectively  on  the  30th  day  of 
October,  and  the  5th,  10th,  17th  and  24th  days  of  No- 
vember, 1883. 

That  there  is  now  due  and  owing  from  the  defendant 
to  the  plaintiff  by  reason  of  the  premises,  the  sum  of 
five  thousand  dollars  besides  interest. 
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Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  dollars,  with  in- 
terest thereon  from  the  1st  day  of  December,  1883,  to- 
gether with  the  costs  of  this  action." 

The  answer  was  as  follows  : 

"  The  defendant,  by  A.  J.  Dittenhoef er,  his  attorney, 
answering  the  complaint  of  the  plaintiff  herein,  respect- 
fully shows : 

First. — He  denies  that  there  is  now  due  and  owing 
from  this  defendant  to  the  plaintiff  the  sum  of  five  thou- 
sand dollars,  besides  interest,  or  any  sum  whatever. 

For  a  further  and  separate  answer  and  defence,  and 
by  way  of  counterclaim,  this  defendant  alleges  upon  in- 
formation and  belief :  "  He  then  set  out  several  coun- 
terclaims. 

The  facts  appearing  on  the  trial  are  sufficiently  set 
forth  in  the  opinion,  and  in  the  head-note. 

A.  J.  Dittenhoef eVy  attorney,  and  of  counsel  for  ap- 
peallant.. 

Olin,  Hives  &  Montgomery,  attorneys,  and  Stephen 
H.  Olin,  of  counsel  for  respondent. 

By  the  Court  :  Sedgwick,  Ch.  J. — The  action  was 
for  damages  for  the  breach  of  a  written  contract  for  the 
payment  of  money.  The  answer  did  not  make  an  issue 
of  fact  with  the  complaint  and  there  was  no  demurrer. 
The  plaintiff  was  entitled  to  a  judgment  of  course.  As 
there  was  no  issue,  there  was  no  trial  of  plaintiff's  claim 
and  the  defendant  was  not  entitled  to  make  an  objection 
as  to  the  sufficiency  of  the  complaint,  which  can  be  made 
properly  only  upon  demurrer  or  upon  trial.  It  is  not 
necessary  to  go  into  the  merits  of  the  objection  that  was 
made  further  than  to  say,  that  the  objection  was  incorrect 
in  assuming  that  upon  any  construction  of  the  agreement, 
payment  by  the  defendant  was  to  depend  upon  more  than 
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one  performance  being  given  by  him.  The  defend- 
ant was  to  pay  $200  each  week  for  30  weeks,  and  to  com- 
mence to  pay  on  the  1st  Saturday  "after  said  perform- 
ances begin."  One  performance  would  fix  the  beginning 
of  the  payments.  After  that  the  weekly  pajnnents  were 
to  continue  without  interruption.  The  complaint  was 
sufficient  in  stating  that  the  defendant  had  begun  the 
payments. 

The  other  questions  in  the  case  relate  to  counterclaims 
by  defendant. 

The  first  counterclaim  was  made  by  the  defendant  as 
assignee  of  Schwartz,  who  was  assignee  of  Hyatt,  who 
was  assignee  of  Neuendorff  of  such  rights  as  Neuendorff 
possessed  under  a  written  document  made  by  him  and 
the  plaintiff,  and  another  document  made  by  Neuendorff 
and  L'Arronge. 

On  June  15, 1878,  Neuendorff  made  a  written  contract 
with  L'Arronge,  a  dramatic  writer.  L'Arronge,  among 
other  things  assigned  to  Neuendorff  "exclusively  all 
property  rights  on  all  these  plays  "  namely,  "  all  plays,  • 
dramas  and  comedies  composed  or  arranged  by  Mr.  A. 
L'Arronge,  and  which  from  to-day  forth  will  be  written 
by  Mr.  A.  L'Arronge  for  the  United  States  of  America,  so 
that  Mr.  Neuendorff  exclusively  has  the  right  to  give  to 
other  stages  in  North  America,  German  as  well  as  Eng- 
lish, the  permission  to  perform  said  plays,  to  fix  and  de- 
termine the  royalties  for  the  same,  and  collect  such  royal- 
ties from  the  other  managers,  and  furthermore  to  have 
the  plays  translated  and  adapted ;  in  short,  that  Mr. 
Neuendorff  is  authorized  to  act  as  the  sole  proprietor  of 
the  same." 

As  a  ground  of  reversing  the  judgment  below  the  coun- 
sel for  appellant  makes  the  proposition,  that  by  the  terms 
of  this  contract  Neuendorff  became  the  owner  of  the  plays 
referred  to,  and  in  particular  of  one,  named  in  English 
"  Dollars  and  Sense."  The  learned  judge  below  held  for 
the  purposes  of  the  trial,  that  Neuendorff  was  in  fact  the 
owner,  but  took  the  verdict  of  the  jury  as  to  the  effect 
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upon  Neuendorff  of  an  agreement  in  writing  that  he 
made  with  the  plaintiff. 

That  agreement  was  made  December  27,  1881.  It 
recited  that  "  said  Neuendorff  is  the  agent  of  Adolph 
L'Arronge  and  several  other  dramatic  authors  residing 
on  the  continent  of  Europe,  for  the  production,  sale  and 
licensing  the  performances  and  translations  of  their  un- 
printed  and  unpubUshed  plays  and  dramas  throughout 
the  United  States,  and  that "  the 'said  Daly  is  a  manager  " 
and  witnessed  "  That  in  consideration  of  one  dollar  paid 
to  said  Neuendorff  individually,  and  of  one  dollar  to  him 
paid  as  agent  of  each  of  the  above  named  persons,  and 
of  other  good  and  valuable  considerations,  the  said  Neu- 
endorff agrees  for  himself  and  also  as  agent  of  the  above 
named  authors,  to  dehver  to  the  said  Daly  a  copy  of 
every  unpublished  or  unprinted  play  or  dramatic  compo- 
sition written  by  said  above  named  persons  or  either  of 
them  or  of  any  new  and  unpublished  play  of  any  other 
German  author  of  which  said  Neuendorff  may  become  the 
agent/'  "  and  to  give,  assign  and  grant  to  said  Daly  the 
sole  and  exclusive  right  of  making  adaptations  of  such 
plays  in  English,  of  performing  or  causing  and  permit- 
ting to  be  performed  "  such  English  adaptations  through- 
out the  United  States,  and  that  said  Daly  *  agrees  to  pay 
to  said  Neuendorff  as  such  agent  as  aforesaid,  for  every 
performance  in  the  city  of  New  York  of  either  of  such 
plays  a  royalty  or  sum  equal  to  5  per  cent,  of  his  gross 
receipts  of  such  performances  under  his  license,"  etc., 
and  in  the  event  of  a  failure  of  Daly  to  fully  pay  the 
royalty  "  it  is  agreed  that  said  Neuendorff  as  agent  for 
said  authors  and  plays,  shall  have  the  right  to  stop  and 
enjoin  such  performances  by  Daly." 

After  these  agreements  were  made,  L'Arronge  com- 
posed and  sent  to  Neuendorff,  the  play  "  Dollars  and 
Sense."  Neuendorff,  by  the  order  of  L'Arronge,  first 
gave  it  to  Wallack,  a  manager  of  a  theatre,  for  examina- 
tion and  approval  or  rej  ection.  L' Arronge,  had  instructed 
Neuendorff  not  to  deliver  the  play  to  Daly,  because  DaI  v 
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had  so  many  plays  already  and  did  not  perform  them. 
He  told  this  to  Daly.  When  Wallack  had  rejected  the 
play,  he  returned  it  to  Neuendorff,  who  then  handed  it 
to  Daly.  While  Wallack  had  the  play,  Daly  began  ne- 
gotiations with  Bloch,  acting  for  L'Arronge,  for  a  right 
in  the  play.  Before  the  negotiations  ripened,  as  they 
finally  did  into  an  agreement  by  which  L'Arronge  gave 
to  Daly  the  right  to  perform  the  play,  Neuendorff  had 
handed  to  Daly  the  copy  received  from  Wallack.  Daly 
produced  the  play,  with  large  gross  receipts  and  paid  to 
L'Arronge  a  percentage  upon  them,  under  an  agreement 
between  them. 

The  jury  found,  under  the  charge  of  the  court,  that 
Daly  made  his  agreement  with  L'Arronge  in  ignorance 
of  the  terms  of  the  agreement  between  L'Arronge  and 
Neuendorff,  and  in  good  faith  to  Neuendorff. 

The  defendant  claims  that  the  agreement  between 
L'Arronge  and  Neuendorff,  made  the  latter  the  owner  of 
the  play ;  that  his  assignees  took  his  right  as  owner ;  and 
that  L'Arronge  ceased  to  be  owner  and  could  not  com- 
petently give  the  plaintiff  a  right  to  produce  the  play. 

As  to  this  it  is  to  be  said  that  the  agreement  last  re- 
ferred to  did  not  assign  or  grant "  Dollars  and  Sense  "  by 
the  execution  of  the  agreement.  The  play  was  not  then 
in  existence,  and  no  title  to  it  or  interest  in  it  could  pass 
before  it  came  into  existence.  Field  v.  The  Mayor,  6  N. 
Y.  186,  and  other  cases  that  need  not  be  cited,  recognise 
the  law  on  this  subject.  It  was  an  executory  agreement 
purely,  that  would  give  an  equitable  title  to  the  play 
when  completed  by  the  author.  But  this  results  from 
the  parties  being  held  to  specific  performance  of  a  con- 
tract. If  the  parties  please,  they  may  refrain  from  spe- 
cific performance  and  may  vary  or  depart  from  the 
contract.  The  equitjible  vendee  may  refuse  to  take  the 
title,  and  if  he  do,  he  cannot  set  up  a  title.  And  the 
result  will  be  clearer  if  the  equitable  vendor  accedes  to 
that  position  of  the  vendee. 

The  testimonv  of  Neuendorff  gives  facts  that  negative 
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the  idea,  that  under  the  executory  agreement  Neuendorff 
clamied  or  took  title  from  L'Arronge,  or  that  UArronge 
ceased  to  be  possessed  of  the  title.  Neuendorff  did  not 
act  as  an  owner  or  declare  that  he  was.  L'Arronge 
took  the  right  of  disposing  of  the  play  as  if  he  were 
the  owner,  and  gave  instructions  to  Neuendorff  to  act 
as  his  agent,  in  withholding  the  play  from  Daly  and 
delivering  it  to  Wallack.  Neuendorff  assumed  the  posi- 
tion of  agent  and  obeyed  the  instructions!  The  agree- 
ment with  Daly,  as  it  affected  this  play,  was  an  act  of 
Neuendorff's  not  as  an  owner,  but  as  an  agent.  The 
delivery  of  the  play  by  Neuendorff  to  Daly,  was  not  by 
the  former  as  owner,  but  under  his  earlier  acts  and 
declarations,  and  the  agreement  was  as  agent  for  L'Ar- 
ronge; I  am  of  opinion  therefore,  that  Neuendorff  never 
became  the  owner,  and  that  plaintiff  was  not  bound  to  look 
upon  him  as  the  ow^ner,  and  w^ould  not  have  been,  even 
if  he  were  not  ignorant  of  the  agreement  between  Neuen- 
dorff and  L'Arronge. 

The  plaintiff  did  receive  information  of  the  agreement 
between  Neuendorff  and  L'Arronge  before  the  represen- 
tation of  "  Dollars  and  Sense  "  had  ended,  and  before  he 
had  paid  over  the  royalties  upon  receipts  from  later  per- 
formances. In  that  agreement  was  the  following  pro- 
vision :  "  All  other  moneys  w^hich  Mr.  Neuendorff  will 
receive  by  disposing  of  his  property  right  to  these  plays 
to  other  theatres  of  the  United  States,  are  to  be  divided 
equally  between  Mr.  Neuendorff  and  Mr.  L'Arronge."  It 
is  claimed  that  this  gave  Neuendorff  one  half  interest,  at 
least,  in  the  royalties  to  be  paid  for  the  right  to  perform 
"  Dollars  and  Sense,"  and  that  plaintiff  was  bound  to  pay 
at  least  the  one  half  to  Neuendorff's  assignee,  after  re- 
ceiving notice  of  the  provision  referred  to  above. 

It  is  manifest  however,  that  the  amount  to  be  divided 
between  Neuendorff  and  L'Arronge,  was  not  the  same 
as  the  amount  to  be  paid  by  Daly,  the  plaintiff,  to  L'Ar- 
ronge. The  former  was  money  to  be  actually  and  com- 
petently vCoUected  by  Neuendorff  under  his  agreement 
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with  L' Arronge.  The  money  to  be  paid  by  Daly  was  to 
be  paid  to  U Arronge  and  not  at  all  to  Neuendorff,  and 
in  this  money  Neuendorff  had  no  interest. 

The  agreement  made  by  Daly  with  L' Arronge,  through 
Bloch,  and  under  which  he  paid,  was  not  inconsistent  with 
any  obligation  imposed  upon  him  by  the  agreement  he 
made  with  Neuendorff,  the  latter  acting  as  agent  for  the 
authors.  The  obligation  is  entirely  one  of  contract.  It 
is  that  Daly  "  agrees  to  pay  the  said  Neuendorff,  as  such 
agent  as  aforesaid."  Neuendorff  impliedly  contracts  that 
he  is  only  agent.  The  legal  consequence  of  this  is,  that 
the  principal  is  the  party  in  interest,  and  payment  to  him 
discharges  the  obligation,  and  it  is  therefore  within  the 
power  of  the  principal  to  vary  or  modify  the  payment, 
its  amount,  and  the  conditions  upon  which  it  is  to  be 
made. 

There  was  no  agreement  that  Daly  should  pay  Neuen- 
dorff compensation  for  his  services  as  agent  of  L' Arronge, 
nor  was  there  any  lien  upon  the  amount  to  be  paid  in 
favor  of  Neuendorff's  compensation. 

I  am  of  opinion  that  the  verdict  for  plaintiff  gave  a 
correct  disposition  of  the  case  as  to  the  first  counterclaim. 

The  second  and  third  counterclaims  related  to  plays 
of  a  dramatic  author,  Von  Schoenthan.  The  agreement 
between  the  plaintiff  .and  Neuendorff  that  has  been  re- 
cited above,  embraced,  it  may  be  assumed,  these  plays. 
In  these  instances  the  plaintiff  made  an  arrangement 
with  Von  Schoenthan  directly  after  the  making  of  the 
agreement  with  Neuendorff.  The  court  below  held  that 
the  action  of  the  plaintiff  was  justified  by  the  terms  of 
the  agreement  between  Von  Schoenthan  and  Neuendorff, 
to  the  effect  that  Neuendorff  was  the  agent  of  the  author. 
The  plaintiff's  refusal  to  pay  to  the  assignees  of  Neuen- 
dorff was  sustained  by  the  court  below.  This  ruling  of 
the  court  below  was  correct. 

It  may  in  addition  be  said,  that  the  power  of  Neuendorff 
to  collect  royalties,  under  his  agreement  with  Von  Schoen- 
than was  not  assignable  to  the  defendant  and  the  mesne 
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assignees.  The  contract  between  Neuendorff  and  Von 
Schoenthan  gave  the  former  *'  the  right  and  power  &;c., 
to  affix  and  determine  the  compensation  and  royalties, 
and  to  collect  these  for  Mr.  Von  Schoenthan."  There 
was  a  personal  confidence  reposed  in  the  agent,  and  a 
trust  as  to  the  collection  and  remitting  of  the  moneys. 
There  could  therefore  be  no  delegation  of  the  power  to 
collect,  or  an  assignment  of  the  right  to  collect.  Story 
on  Agency,  11  to  IG.  Devlin  v.  The  Mayor,  63  N.  Y.,  8. 
There  was  no  interest  of  Neuendorff  individually  assigned 
because,  until  he  had  performed  his  duty  and  had  col- 
lected he  had  no  interest. 

Under  the  views  expressed  by  the  learned  court  below, 
and  that  have  been  now  given,  there  was  no  error  upon 
the  trial. 

Judgment  affirmed  with  costs. 

Freedman  and  Ingraiiam,  JJ.,  concurred. 


GEORGE  H.  BEYER,  Plaintiff,  v.  JOHN  S. 

SCHULTZE,  Defendant. 

Constmctive  et*iction — valid  outstanding  claim  must  be  shmvn.  Judgment 
roll  in  pariitionj  when  insufficient  to  establish  outstanding  claim.  An 
instnnncnt  in  a  judgment  roll  inust  he  proved  as  agaitist  one  not  a  parti/, 
a  finding  or  adjudication  is  insufficient. 

A  purchaser  at  a  partition  sale  takes  all  tlie  rights  and  interests  of  the 
jiartiea. 

In  an  action  for  a  breach  of  a  covenant  of  quiet  enjoyment  and  warranty 
in  a  conveyance  of  real  estate  by  reason  of  a  constiiictive  eviction  (as- 
suming a  recovery  can  be  had  in  such  case  on  showing  a  breach  of  the 
covenants)  the  plaintiff  must  show  a  valid  outstanding  claim  to  some 
interest  in  the  land. 

The  plaintiff  in  such  an  action,  to  whom  the  premises  had  come  from  the 
defendant  thix)ugh  various  mesne  conveyances,  in  order  to  establish  a 
constructive  eviction  by  reason  of  an  outstanding  claim  of  a  widow  of  a 
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deceased  owner  of  an  undivided  interest,  read  in  evidence,  and  relied 
solely  on  a  judgment  in  an  action  of  partition,  brought  by  tJie  owner  of 
another  undivided  interest  under  the  sale  in  which  tlie  defendant,  through 
divei-s  mesne  conveyances,  derived  title  to  the  j)remises  in  question. 
The  judgment  roll  in  that  action  disclosed  that  a  former  owner  of  an 
undivided  interest  in  the  land,  had  with  his  wife,  conveyed  such  interest ; 
that  the  grantee  of  their  grantee  was  a  party  defendant  to  the  partition 
action;  that  such  former  owner  had  died  leaving  liis  wife,  (his  widow) 
and  three  children ;  that  one  of  the  children  had  died  not  having  been 
maiTied ;  that  by  tlie  issues  raised,  the  parties  ignored  the  widow's  title 
by  descent,  and  did  not  intend  to  have  any  litigation  concerning  it ;  that 
the  effect  of  the  adjudication  was,  that  the  widow  had  no  estate  in  the 
land ;  that  the  referee  on  title  found  that  by  an  agreement  (said  to  be 
thereto  annexed,  but  not  in  fact  annexed)  between  the  widow  and  the 
grantee  of  the  grantee  from  such  former  owner  and  his  wife  (the  said 
widow),  it  was  agreed  tliat  the  said  conveyance  by  said  former  owner 
and  his  wife  although  absolute  on  its  face  was  a  mortgage;  and  had 
j)reviously  found  that  each  of  the  two  sun-iving  children  of  such  former 
owner  were  seised  in  equal  shares  of  the  interest  whereof  such  owner 
<lied  seised ;  and  further  disclosed  tliat  such  widow  was  not  a  party  to 
the  action. 

HcUU  that  plaintiff  had  not  by  such  evidence  established  an  outstanding 
interest  in  the  land  in  such  widow. 

The  fact  that  an  instrument  is  contained  in  a  judgment  roll  does  not  mili- 
tate against  its  being  proved  in  evidence  against  a  stranger  to  the  ac- 
tion ;  but  it  must  be  proved  accorthng  to  the  i-ules  of  evidence.  A  men* 
finding  or  even  adjudication  that  such  an  instrument  was  executed  is 
insufficient. 

A  purchaser  at  a  partition  sale,  and  his  grantees,  will  take  and  succeed  to 
whatever  rights  or  interests  the  parties  to  tlie  action  have.  So  if  a  party 
to  the  action  to  whom  a  conveyance  absolute  on  its  face  has  been  made, 
is  in  fact  but  a  mortgagee,  the  purchaser  and  his  grantees  would  succeed 
to  his  rights  as  mortgagee,  and  being  in  possession  could  successfully 
defend  an  action  of  ejectment  brought  by  the  mortgagor. 

Before   Sedgwick,   Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  Febrawnj  U,  1887. 

Plaintiffs  exception,  ordered  to  be  heard  in  first  in- 
stance at  General  Term. 

The  facts  sufficiently  appear  in  the  opinion. 
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Charles  C.  Nadal^  attorney,  and  pf  counsel  for  plaintiff, 
on  the  questions  considered  in  the  opinion  argued : 

I. — The  defendant  claims  that  Frey  had  a  defence  to 
the  ejectment  suit  in  that  the  purchaser  at  the  partition 
sale  was  subrogated  to  the  mortgage  held  by  Jonathan 
Odell,  and  that  therefore  this  plaintiff  was  a  mortgagee  in 
possession,  and  Mrs.  Manolt  could  only  have  maintained 
an  action  to  redeem,  is  unfounded. 

1st.  This  is  a  matter  of  affirmative  defence,  and  Ls 
clearly  new  matter  in  avoidance.  It  was  not  set  up  in 
the  answer,  and  plaintiff  was  not  prepared  to  meet  it  on 
the  trial.  It  cannot  be  raised  now.  Manolt  v.  Petrie,  65 
How.,  2m  {Code  Civ.  Proc,  §  500.) 

2d.  The  holder  of  the  mortgage,  Jonathan  Odell,  was 
a  party  to  the  partition  suit.  His  mortgage  was  there- 
fore extinguished  and  paid  off. 

3rd.  The  court  of  appeals  says :  "  One  who  is  only  a 
volunteer  cannot  invoke  the  aid  of  subrogation.  He 
must  have  paid  upon  request  or  as  surety,  ^r  under  some 
compulsion  made  necessary  by  the  adequate  protection 
of  his  own  rights."  Acer  v.  Hotchkiss,  97  N.  JT.,  395, 403 ; 
Gans  V.  Thieme,  93  N.  Z.,  232. 

The  referee  paid  the  mortgage  as  the  representative 
of  the  parties  to  the  action.  The  payment  of  a  mort- 
gage on  Mrs.  Manolt's  share  could  not  have  been  neces- 
sary for  the  protection  of  the  rights  of  any  of  the  other 
tenants  in  common.  No  case  can  be  found  in  which  the 
doctrine  of  subrogation  has  been  carried  so  far. 

4th.  But  even  if  Frey  were  subrogated  to  that  mort- 
gage, it  would  have  been  no  defence  to  the  ejectment 
action.  Frey  was  not  lawfully  in  possession  of  Mrs. 
Manolt's  5^,  and  the  rule  that  ejectment  cannot  be  main- 
tained against  a  mortgagee  in  possession  only  applies 
where  the  possession  is  lawful.  Madison  Ave.  Bap.  Ch. 
V.  Oliver  Street  Bap.  Ch.,  73  N.  Y.  83,  94 ;  Russell 
i?.  Ely,  2  5/acA;,  (U.S.),  575. 

In  Clute  V.  Emmerich,  (99  N.  Y.j  342)  which  was  an 
action  of  ejectment,  the  court  held  that  the  defendant 
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was  subrogated  to  a  mortgage  which  he  had  paid  off, 
but  judgment  of  ejectment  was  rendered. 

n. — The  judgment  in  the  partition  asked  is  compe- 
tent evidence  of  the  fact  that  the  instrument  of  July 
18,  1854,  is  a  mortgage. 

1st.  The  defendant  derives  his  title  directly  from  the 
partition  action.  He  claims  under  the  judgment  therein. 
It  is  a  muniment  of  his  title.  He  is  absolutely  bound  by 
it  and  cannot  contradict  it.  Manolt  v,  Petrie,  65  How,, 
206  ;  Chatauqua  Bk.  v.  Rislev,  4 1)e7i,  480 ;  s.  c.  19  N.  Y. 
369,  377.     Barr  v.  Gratz,  4  'Wheat,  213. 

2d.  Both  the  parties  to  this  action  derive  title  from  the 
partition  action.     Greenleaf  on  Evidence,  §§  189,  523. 

The  judgment  in  the  partition  action  is  therefore  com- 
petent evidence  between  the  parties  hereto  to  prove  any 
fact  deteiinined  by  that  judgment.  Campbell  v.  Hall, 
16  iV^.  r.,  575,  579  ;  Verplancki;.  Van  Beuren,  76  JST.Y., 
247,  257  ;  Greenleaf  on  Evidence,  §§  523,  528. 

And  this  would  be  true  even  if  judgment  were  by  de- 
fault or  confession.  Brown  v.  Mayor,  66  iV.  Y.^  385,  390. 

It  was  only  necessary  for  plaintiff  to  show  that  there 
was  an  outstanding  life  estate  in  Mrs.  Manolt,  at  the 
time  defendant  made  his  covenants ;  in  doing  this  plaintiff 
is  not  bound  to  use  the  same  evidence  that  Mrs.  Manolt 
would  have  used  in  the  ejectment  action  against  Frey. 
What  might  be  competent  evidence  for  that  purpose  in 
one  action,  might  be  incompetent  in  the  other. 

3d.  But  in  any  event  the  judgment  in  the  partition 
action  would  have  been  competent  evidence  in  favor  of 
Mrs.  Manolt  against  Frey,  to  prove  that  the  instrument 
of  July  18th,  1854,  was  a  mortgage  on  the  ground  that 
it  contained  the  solemn  admission  of  Jonathan  Odell,  that 
it  was  a  mortgage.  1  Greenle«^f  on  Evidence,  §  527. 
Booth  V.  Powers,  56  JST.  Y,  22,  33. 

Admissions  of  one  claiming  or  having  title  to  land,  are 
admissible  against  one  claiming  under  him.  Chadwickt?. 
Fonner,  69  N.  Y.,  404 ;  Jackson  v.  Bard,  4  J.  B.  230  ; 
Pitts  V.  Wilder,  1  N,  Y,  525 ;  Abeel  v.  Van  Gelder, 
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36  JSr.  r.,  513  ;  Vroom  v.  King,  36  N.  T.,  477  ;  Green- 
leaf  on  Evidence,  vol.  1,  §§  189,  190. 

Frey,  and  all  the  successive  holders  of  this  land,  claim- 
ed under  the  parties  to  the  partition  action.  One  of  those 
parties  was  Jonathan  Odell,  who  claimed  to  own,  under 
the  instrument  of  July  18,  1854,  the  very  interest  which 
Mrs.  Manolt  sought  to  recover.  Odell,  in  the  partition 
action  solemnly  admitted  that  instrument  to  be  a  mort- 
gage. The  judgment  would  therefore  be  competent  evi- 
dence in  favor  of  Mrs.  Manolt,  to  prove  that  admission 
as  against  Frey,  or  the  defendant  herein,  or  any  one  else 
claiming  under  the  partition  action. 

4th.  The  judgment  would  have  been  evidence  for 
Mrs.  Manolt  also  on  the  ground  that  it  is  recited  in  the 
deeds  under  which  defendant  claims.  Jackson  v.  Thomp- 
son, 6  Cow.,  178. 

5th.  Also  on  the  ground  that  it  is  a  judgment  in  rem 
are  admissible  in  favor  of  strangers.  Greenleaf  on  Evi- 
dence, vol.  1,  §§  525,  541,  555. 

6th.  Finally  the  defendant  himself  has  admitted  that 
the  instrument  of  July  18,  1854,  was  a  mortgage. 

The  motion  to  dismiss,  assumes  and  states  that  it  is 
a  mortgage. 

A  chain  of  title  having  been  shown  from  the  partition 
action  to  defendant,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  defendant  claims  title 
under  that  action.    Benson  v,  BoUes,  8  Wend.  175. 

John  B.  Whiting,  attorney,  and  A.  E.  Dyett,  of  coun- 
sel for  defendant,  on  the  questions  considered  by  the 
Court,  argued : — 

I. — ^The  plaintiff  claimed  that  the  deed  from  George 
J.  Manolt  and  wife  to  Mary  Lyons  was,  in  fact,  a  mort- 
gage, and  that,  therefore,  the  equity  of  redemption  de- 
scended to  the  children  of  George  J.  Manolt,  and  that 
when  one  of  these  children  died  intestate  and  without 
issue,  his  mother  took  a  life  estate  in  his  share,  which 
was  2^;  but  the  plaintiff  did  not  prove  that  that  deed  was 
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a  mortgage.  The  judgment  roll  did  not  prove  this 
fact,  because  Elizabeth  L.  Manolt,  the  alleged  life  tenant 
was  not  a  party  to  the  action,  and  was  not  bound  by  the 
judgment,  and  that  being  so  as  between  her  and  the 
other  parties  thereto,  they  were  not  bound.  28  H.  T. 
290,  284 ;  32  iV^.  Y.  455,  356 ;  19  Wend.  471,  472 ; 
Bigelow  on  Estoppel,  40,  47.  The  judgment  roll  was 
specifically  objected  to  for  that  reason,  and  although 
the  court  admitted  the  judgment  roll,  it  was  admitted 
solely  for  the  purpose  of  proving  notice  to  the  defend- 
ant that  the  deed  was  a  mortgage,  and  not  to  prove  the 
fact  itself. 

11. — ^If  the  judgment  roll  was  admissible  for  any  pur- 
pose, except  for  that  for  which  it  was  admitted ;  it  is 
well  settled  that  a  judgment  is  res  adjudicata  and  con- 
clusive, as  well  upon  the  law  as  the  facts,  and  the  judg- 
ment, as  already  stated,  decided  as  matter  of  law,  that 
Elizabeth  A.  Manolt  and  Lewis  J.  Manolt,  children  of 
George  J.  Manolt,  deceased,  were  each  seized  in  fee  of  an 
undivided  ^\  of  the  premises,  and  no  mention  is  made  of 
any  life  estate  in  Elizabeth  L.  Manolt.  This  being  so, 
the  judgment  established  that  she  had  no  life  estate. 
Burkhead  ?;.  Brown,  5  Sandford,  134,  pp.  148  (foot), 
149,  150;  Lawrence  t\  Houghton,  8  Johns.  R.  130; 
19  N.  Y.  369,  at  p.  377,  last  paragraph,  cited  infra 
under  Point  IV. 

in. — The  purchaser  of  the  land  under  the  judgment 
through  whom  the  defendant  derived  title,  was  rightfully 
in  possession,  in  any  event,  of  5^,  and  as  to  the  other  ^ 
he  acquired  the  vested  remainder,  subject  to  Mrs.  Ma- 
nolt's  life  estate,  if  she  had  any,  and  as  to  that  estate, 
if  he  did  not  acquire  it  as  purchaser,  he  became  equit- 
able assignee  of  the  mortgage,  Miner  v.  Beekman,  50 
N.  T.  foot  pp.  344,  345 ;  25  N.  Y.  320 ;  47  N.  Y.  261, 
at  p.  263. 

Mrs.  Manolt  could  not,  therefore,  maintain  ejectment 
to  recover  her  life  estate,  for  ejectment  will  not  lie 
against  a  mortgagee  in  possession.    Miner  v.  Beekman, 
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50  iV.  F.,  foot  pp.  343,  344 ;  Phyfe  v.  Reilly,  15  Wend. 
foot  of  pp.  253,  254. 

IV. — The  plaintiff  on  the  trial  claimed  that  the  de- 
fendant was  bound  by  this  judgment,  because  he  claimed 
under  it.  The  answer  is  that  the  defendant  did  not 
claim  under  the  judgment.  He  did  not  offer  it  in  evi- 
dence ;  the  plaintiff  did,  and  he  objected.^  There  was  no 
question  of  his  title  to  the  land  in  fee,  except  as  to  a  life 
estate  in  an  undivided  twenty-fourth  of  it.  As  his  titls 
was  undisputed,  with  this  exception,  there  was  no  reason 
why  he  should  have  recourse  to  the  judgment.  Cer- 
tainly not  to  establish  his  title  to  this  life  estate.  The 
judgment,  as  far  as  it  proved  anything  on  this  subject, 
proved  the  contrary.  The  plaintiff  cited  the  opinion  of 
Mr.  Justice  Ingraiiam  in  Manoltt?.  Petrie  (65  How.  206,  at 
p.  209,)  but  it  does  not  appear  by  the  report  of  that 
case  which  party  introduced  the  judgment  roll  in  evi- 
dence. Probably  the  defendant  introduced  it  herself. 
Again,  the  point  that  the  defendant  was  not  bound  by 
that  judgment,  because  the  plaintiff  was  not  a  party  to 
it,  and  was  not  bound,  and  that  estoppels  must  be  mutual, 
does  not  appear  to  have  been  raised,  and  the  court  does 
not  speak  of  it,  and  in  the  case  referred  to  in  the  opin- 
ion ( 4  Bejiio,  481 ;  19  JST.  Y.  369,  377),  the  defendant 
necessarily  to  prove  his  title  gave  in  evidence  a  decree 
determining  an  assignment  by  a  judgment  debtor  to  be 
fraudulent  and  void. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  for  the  breach  of  a  covenant  of  quiet  enjoy- 
ment and  of  warranty,  in  a  conveyance  of  real  estate 
made  by  defendant.  It  will  be  assumed  that  plaintiff 
showed  a  right  to  recover  if  he  showed  a  breach  by  de- 
fendant. The  alleged  breach  was  an  eviction  by  Eliza- 
beth L.  Manolt,  as  owner  of  a  life  estate  in  ^^^  undivided 
part  of  the  fee.  The  eviction  was  not  actual  but  con- 
structive. The  plaintiff  had  paid  certain  moneys  in 
buying   Mrs.   Manolt's  claim   and   for   expenses.     An 
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ejectment  suit  had  been  begun  by  Mrs.  Manolt  against 
one  Frey  to  whom  the  plaintiff  had  conveyed,  but  did  not 
proceed  to  judgment,  as  her  claim  was  bought  in  by 
Frey  who  was  reimbursed  by  plaintiff.  The  defendant 
was  not  iiotified  to  defend  the  action,  and  therefore  the 
plaintiff  was  bound  to  prove  on  the  trial  below  that  Mrs. 
Manolt  was  entitled  to  the  interest  she  claimed.  The 
only  proof  on  the  part  of  plaintiff  was  a  judgment  roll 
in  partition.  A  grantor,  under  whom  defendant  had 
taken  title,  was  the  purchaser  at  the  sale  in  partition  and 
the  referee  had  conveyed  to  him.  The  plaintiff,  on  the 
trial  below,  took  the  position  that  the  purchaser  and  his 
grantees  were  bound  by  the  adjudications  in  the  parti- 
tion action. 

The  record  disclosed,  as  was  proved  by  defendant  here 
on  the  trial  below,  that  one  George  I.  Manolt,  being 
seized  in  fee  of  ^  undivided  parts  of  the  premises,  made 
a  deed,  which  in  form  was  one  of  absolute  conveyance 
in  fee  of  his  interest,  in  which  his  wife,  the  Elizabeth  L. 
Manolt  above  named,  joined  to  one  Mary  Lyon,  and 
that  Mary  Lyon  conveyed,  in  a  similar  manner,  to  one 
Odell. 

George  I.  Manolt  died,  leaving  surviving  him  Eliza- 
beth L.  Manolt,  his  Avidow,  and  three  children,  George 
T.,  Elizabeth  A.  and  Lewis  J. 

Afterwards  an  owner  of  another  undivided  interest 
began  the  action  of  partition  referred  to. 

It  is  manifest  that  if  the  title  of  Odell  were  absolute, 
then  Elizabeth  L.,  who,  at  the  time  of  the  conveyance 
in  which  she  joined  had  no  more  than  an  inchoate  right 
of  dower,  was  not  a  necessary  or  proper  party  to  the 
action  of  partition.  On  the  other  hand  if  the  convey- 
ance were  a  mortgage  and  Odell  only  a  mortgagee,  and 
all  of  the  three  children  were  living,  if  she  were  made  a 
party  she  would  represent  only  a  dower  right  in  a  sur- 
plus after  payment  of  the  mortgage.  In  fact,  however, 
one  of  the  three  children  had  died,  not  having  been 
married,  and,  under  the  statute,  if  Elizabeth  L.  had  not 
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absolutely  conveyed,  she  took  for  her  life  the  estate  of 
the  deceased  child,  which  was  i^i  undivided  interest. 
She  was  not  made  a  defendant.  The  surviving  children, 
Elizabeth  A.  and  Lewis  I.,  were  made  defendants. 

The  complaint  averred  that  the  conveyance  from 
George  I.  and  Elizabeth  L.,  his  wife,  to  Mary  Lyon,  and 
from  Mary  Lyon  to  Odell  had  been  made  and  "  that  they 
do  not  know,  are  not  certainly  informed,  and  cannot  state 
whether  the  said  paper  writing,  so  purporting  to  be  a 
deed  of  conveyance  by  the  said  George  I.  Manolt  and 
Elizabeth  L.,  his  wife,  as  grantor  therein,  is  as  against 
the  surviving  children,  heirs  at  law  of  the  said  George 
I.  Manolt,  or  any  of  them,  valid,  binding  or  eflEectual  in 
law  or  in  equity,  so  as  to  have  any  operation  in  respect 
of  the  said  \  part  of  the  said  real  estate,  etc. ;  and  that 
the  said  defendant,  Jonathan  Odell,  is  entitled  to  the 
equal  undivided  J  part  thereof,  as  representing  the  share 
of  the  said  George  I.  Manolt,  in  case  this  court  shall 
adjudicate  that  the  interest  of  the  said  George  I.  Manolt 
in  the  said  real  estate  and  premises  passed  to  the  said 
Mary  Lyon  under  deed,  by  virtue  of  the  said  paper  writ- 
ing purporting  to  be  a  deed  of  conveyance  thereof,  here- 
inabove mentioned,  but  in  case  this  court  shall  other- 
wise determine,  then  and  in  such  case  the  defendants, 
Elizabeth  A.  Manolt  and  Lewis  I.  Manolt,  (the  surviving 
chDdren,)  are  entitled  to  the  said  last  mentioned  equal 
undivided  |  part  of  the  said  real  estate  and  premises  in 
equal  moieties,  or  such  other  estate  and  interest  there- 
in as  this  court  shall  adjudge." 

The  answer  of  the  two  surviving  children  alleged 
"  they  deny  that  the  said  paper  writing  purporting  to  be 
a  deed  of  conveyance  by  the  said  George  I.  Manolt  and 
Elizabeth  his  wife,  is  as  against  these  defendants  or 
either  of  them,  valid  or  binding  &c.,  so  as  to  have  any 
operation  in  respect  of,  or  convey,  or  transfer  any  title  to 
the  said  one-eighth  part  &c.,  and  upon  information  and 
belief  that  the  consideration  expressed  in  the  deed  of 
George  I.  Manolt  and  his  wife  Elizabeth  L,,  to  Mary 
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Lyon,  namely  ^3,000,  and  no  part  of  it  was  ever  paid ; 
that  Odell  paid  no  consideration  to  Lyon,  but  took  the 
conveyance  thereof  in  some  manner  or  form  in  trust 
for  the  said  Mary  Lyon,  or  for  the  creditors  of  said  Mary 
Lyon,  and  also  with  notice  that  the  said  Mary  Lyon  had 
not  paid  said  purchase  money,  and  these  defendants 
claim  and  insist  that  the  said  Jonathan  Odell  took 
the  conveyance  of  the  said  premises  subject  to  any 
and  whatever  lien  or  liens  and  equities  the  same  was 
subject  to  in  the  hands  of  the  said  Mary  Lyon  ;"  that 
they  "  deny  that  said  Jonathan  Odell  is  entitled  to  the 
equal  undivided  one-eighth  part  as  representing  the  share 
of  the  said  George  I.  Manolt,"  and  they  claim  and  insist 
that  "if  it  shall  be  adjudged  by  the  court,  that  the  fee 
passed  from  George  I.  Manolt  to  Mary  Lyon  *  *  *  then 
the  same  is  subject  to  the  lien  and  claim  for  the  amount 
of  the  purchase  money  or  consideration  expressed  "  in 
the  conveyance  to  Lyon." 

It  is  evident  that  the  parties  ignored  the  title  of  Eliza- 
beth L.  by  descent,  and  did  not  intend  to  have  any  liti- 
gation concerning  it.  The  question  related  to  whether 
Odell  owned  the  one-eighth,  or  the  two  surviving  child- 
ren owned  it,  without  question  as  to  the  life  estate  of 
Elizabeth  L. 

The  judgment  in  this  was  that  each  of  the  surviving 
children  was  seized  in  fee  simple  of  one  undivided  six- 
teenth part  of  the  premises.  The  ad j  udication  was  in  effect 
that  Elizabeth  L.  Manolt  had  no  est^ate  in  this  one- 
eighth.  Of  course  if  tlie  plaintiff  should  concede  that 
she  was  bound  by  this  j  udgment,  then  the  interest  claimed 
for  her,  passed  to  the  purchaser  at  the  sale  in  par- 
tition. The  plaintiff  would  be  forced  then  to  the  posi- 
tion that  asshe  was  not  a  party,  the  adjudication  does 
not  affect  her.  There  would  then  be  no  proof  that  the 
conveyance  was  a  mortgage.  To  prevent  this  result,  a 
certain  finding  is  resorted  to,  that  was  made  by  the  ref- 
eree in  partition.  This  finding  is  "  that  by  the  consent 
and  agreement  of  the  said  Jonathan  Odell  and  the  said 
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Elizabeth  A.  Manolt  and  Lewis  I.  Manolt,  which  is  here- 
to annexed,  it  is  agreed  that  the  said  conveyance  above 
mentioned  by  the  said  George  I.  Manolt  and  Elizabeth  L. 
his  wife,  to  the  said  Mary  Lyon,  filthough  absolute  on 
its  face,  was  in  fact  a  mortgage  on  the  share  of  the  said 
George  I.  Manolt,  in  the  premises  above  described,  to 
secure  the  sura  of  $3,000/'  The  report  also  found  that 
there  was  then  due  and  unpaid  upon  the  siiid  mortgage, 
for  principal  and  interest,  the  sum  of  $6,941.53. 

Assuming  that  this  shows  that  the  conveyance  in  1854 
was  a  mortgage,  and  the  conveyance  of  Lyon  to  Odell 
in  1854,  was  an  assignment  of  that  mortgage,  that,  does 
not  tend  to  disclose  in  whom  the  equity  of  redemption 
was  in  1873. 

The  finding  did  not  mean  to  assert  that  such  equity 
was  in  Mrs.  Manolt;  for  earlier  findings  were  that 
George  L  Manolt  had  died  leaving  his  widow  Elizabeth 
L.  and  three  children  ;  that  one  of  the  three  had  died, 
"  and  that  the  said  other  tw^o  children  of  the  said  George 
I.  Manolt  are  still  living,  and  are  parties  defendant  in 
this  action,  and  are  each  seized  in  fee  simple  of  one  un- 
divided sixteenth  of  the  premises  described  in  the  com- 
plaint. And  as  has  already  been  said,  the  judgment  was 
in  accordance  with  these  findings. 

Therefore  there  w%as  no  adjudication  in  favor  of  a  title 
in  Mrs.  Manolt,  if  she  were  at  liberty  to  use  the  proceed- 
ings in  her  own  behalf.  In  fact,  however,  as  she  was 
not  a  party  to  the  action  and  not  bound  by  its  proceed- 
ings, she  could  not  use  them  against  those  that  were 
parties.  Remington  Paper  Co.  v.  O'Dougherty,  et  al.y  81 
iV^.  F.  476. 

It  is  not  necessary  to  deny  that  a  record  of  an  action 
may  be  used  by  one  not  a  party  to  it,  to  establish  the  ex- 
istence of  a  fact,  provided  the  rules  of  evidence  are  ob- 
served. For  example,  if,  which  is  not  now  determined, 
an  agreement  of  Odell  with  the  surviving  children  that 
his  interest  in  the  real  estate  was  that  of  a  mortgagee 
only,  was  competent  evidence  against  this  defendant, 


PETRIE  V.  FOLZ.  223 


Statement  of  the  Case. 


that  agreement  could  be  put  in  evidence  although  it  was 
contained  in  a  judgment-roll.  On  the  other  hand,  an 
adjudication  that  he  so  agreed,  would  not  bo  competent 
in  favor  of  one  not  a  party,  much  less  would  be  a  find- 
ing of  fact  that  he  so  agreed,  for  unless  it  is  an  adjudica- 
tion it  is  merely  hearsay  testimony — ^the  declaration  of 
the  referee. 

In  the  present  case  adjudications,  merely,  are  adduced 
from  the  judgment-roll.  The  agreement  said  to  be 
annexed  is  not  shown  in  evidence.  No  original  act  or 
declaration  of  Odell  is  shown. 

If,  however,  it  is  supposed  that  Odell  was  a  mortgagee 
only,  then  in  equity  the  purchaser  at  the  sale  and  his 
assignees,  and  among  them  the  plaintijff,  would  succeed 
to  Odell's  position  as  mortgagee  in  possession.  The 
plaintiff  had  that  defence  to  the  ejectment,  and  omitted 
to  interpose  it  when  he  was  called  upon  to  defend  Frey, 
to  whom  he  had  conveyed.  Therefore,  while  there  was 
no  actual  eviction  there  was  no  constructive  eviction,  be- 
cause no  right  to  evict  Frey  was  shown. 

The  judge  below  correctly  held  that  no  proof  had 
been  given  that  Odell  was  only  mortgagee. 

The  plaintiff's  exception  to  the  direction  of  a  verdict 
for  defendant  is  overruled,  and  defendant  is  to  have 
judgment  on  verdict  with  costs. 

Freedman  and  Ingrajiam,  JJ.,  concurred. 


ELIZABETH  L.  PETRIE,  Appellant  and  Respond- 
ent, V.  FREDERIC  FOLZ,  Appellant  and  Re- 
spondent. 

Constructive  eviction,  action  based  on  may  be  maintained.  Original  cov- 
enantor, action  will  lie  against.  Damages,  measure  of  in  such  an  action 
against  original  covenantor.  Recitals  in  instrument  when  not  evidence 
against  persons  not  parties  to  it* 
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In  this  case  defendant  Folz  had  purchased  at  the  sale  in  the  partition  ac- 
tion refen^ed  to  in  the  preceding  case,  the  locus  in  quo  ;  he  conveyed  to 
one  Marshall  for  the  consideration  of  $.>/),000,  with  a  covenant  of  quiet 
onjoyment  and  a  warranty ;  Marshall  conveyed  to  A.  W.  and  C.  P.  for 
$1.00  with  a  similar  covenant  and  wan-auty ;  A.  W.  and  C.  P.  conveyed 
to  R.  M.  P.  for  $40,000  with  a  similar  covenant  and  warranty ;  R.  M.  P. 
conveyed  to  the  plaintiff  for  $1.00  with  a  similar  covenant  and  warranty. 
An  action  of  ejectment  by  one  claiming  a  life  estate  in  the  one  twenty- 
fourth  part  of  the  premises  was  brought  against  the  plaintiff  and  re- 
sulted in  a  recoveiy  for  the  possession  of  said  one  twenty-fourth  part 
and  for  $227.10  damages  and  $234.18  costs,  amounting  in  the  whole  to 
$461.28.  This  plaintiff  read  in  evidence  a  satisfaction  piece  for  the 
money  judgment  and  a  release  from  the  plaintiff  in  that  action,  expressing 
a  consideration  of  $800.  The  jury  under  the  direction  of  the  court  ren- 
dered a  verdict  for  the  plaintiff  for  $1,547.65. 

IkUl,  Ist.  That  an  action  for  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, and  of  the  warranty  based  on  a  constructive  eviction,  could  be  main- 
tained on  proof  that  tliere  was  a  valid  outstanding  title  which  could 
be  enforced  by" legal  ejectment. 

2d.  That  such  an  action  would  lie  against  Folz,  the  fii*st  covenantor  and 
warrantor. 

J)d.  That  a  recovery  could  be  had  against  such  first  covenantor  and  war- 
rantor for  the  amount  which  the  plaintiff  was  obliged  to  pay  to  main- 
tain her  possession  and  quiet  the  outstanding  title,  not  exceeding  the 
value  of  tliat  title,  ascertained  by  the  technical  rules  on  the  subject,  and 
not  exceeding  such  part  of  the  considei*ation  specified  in  the  deed  given 
by  such  first  covenantor  and  warrantor  as  represented  the  value  of  the 
land  to  which  he  gave  no  title. 

4th.  That  plaintift's  recovery  was  not  limited  to  tlie  one  dollar  considerar 
tion  mentioned  in  tlie  deed  of  her  immediate  grantor. 

5th.  That  tlie  recital  of  the  consideration  of  $800,  was  not  proof  against 
the  defendant  tliat  that  amount  was  paid. 

6th.  As  to  whether  the  satisfaction  of  the  money  judgment  in  the  eject- 
ment action  was  proof  that  the  amount  of  tlie  judgment  had  been  paid, 
qnKjBre, 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gormak,  JJ. 

DeGided  February  14,  1887. 

Cross    appeals   from  judgment  entered  in  favor  of 
plaintiff,  upon  a  verdict  of  jury  for  plaintiff. 
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The  facts  suflBciently  appear  in  the  opinion  and  the 
head  note. 

I.  Charles  C.  Nadal,  attorney,  and  of  counsel  for 
plaintiff,  on  the  questions  considered  in  the  opinion, 
argued: 

I. — The  property  in  question  having  passed  by  mesne 
conveyances  from  defendant  to  plaintiff,  the  plaintiff  has 
become  the  assignee  of  the  covenants  in  the  defendant's 
deed.  Spencer's  Case,  1  Smith  Leading  Cases,  102  and 
note. 

II. — Mrs.  Elizabeth  L.  Manolt's  recovery  in  the  eject- 
ment suit  against  this  plaintiff  under  a  title  paramount  to 
that  of  the  defendant,  and  plaintiff  afterward  purchasing 
her  life  estate,  and  taking  from  her  a  deed  and  thereby 
acknowledging  her  title,  was  an  eviction.  It  was  as 
complete  an  eviction  from  the  undivided  interest  as 
could  possibly  take  place. 

A  physical  expulsion  is  not  necessary  to  constitute  an 
eviction.  Cowdrej'^  v,  Coit,  44  N,  JT.,  382  ;  Tucker  v. 
Cooney,  34  Huuj  227 ;  Hunt  v,  Amidon,  4  Hill,  345 ; 
Dyett  V.  Pendleton,  8  Cow.  727 ;  Bordwell  v.  Colie,  1 
Lans.y  141. 

in. — The  measure  of  damages  on  breach  of  covenants 
of  warranty  and  quiet  enjoyment,  is  the  consideration 
named  in  the  deed  containing  the  covenants,  with  in- 
terest from  the  time  plaintiff  loses  the  mesne  profits  and 
the  costs  of  the  ejectment  suit.  Staats  v.  Ten  Eyck,  3 
Cai.  i?..  Ill ;  Kenfs  Com.,  Vol  4,  pp.  474,  475,  476. 
Greenleaf's  Ev.j  Vol.  2  §  264.  Greenleaf  on  Real 
Estate^  Vol.  1,  p.  13,  note.  Pitcher  v.  Livingston,  4 
John^  1 ;  Bennett  r.  Jenkins,  13  Id.  50 ;  Baldwin  v.  Munn, 
2  Wend.,  399 ;  Dimmick  v.  Lockwood,  10  Id.,  142  ;  Kin- 
ney V.  Watts,  14  Id.,  38  ;  Wagner  v.  Schuyler,  1  Id.  553; 
Baxter  v.  Ryers,  13  Barb.  267,  283  ;  Adams  v.  Conover 
22  Hun,  424. 

Some  of  the  cases  say  that  the  measure  of  damages 

Vol.  XXn— 16 
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is  the  consideration  paidy  but  all  of  these  were  actions 
between  the  immediate  grantor  and  grantee. 

The  plaintiff,  having  been  evicted  by  a  person  having 
a  life  estate  in  a  ^\  part  and  having  lost  the  rents  and 
profits  from  March  14,  1877,  she  was  entitled  to  recover 
under  the  authorities,  interest  at  6  per  cent,  on  ^  of 
$55,000  (the  consideration  in  defendant's  deed)^  for  the 
time  that  Mrs.  Manolt  had  a  probable  expectation  of 
life,  which  was  S^YrfV  years,  and  which  amoimts  to 

$1,153.88 

Also  interest  on  this  amount  from  March 
14,  1877  (the  time  from  which  she  lost  the 
rents  and  profits)  to  January  1,  1880,  at  7 
per  cent.,  and  from  this  date  to  date  of  trial 
«it  6  per  cent.  $655.37 

Costs. of  the  ejectment  suit  234,18 

Interest  on  the  last  amount  38.63 


2,082.06 

The  court  below  refused  to  direct  a  verdict  for  this 
amount,  and  the  plaintiff  excepted. 

The  court  made  a  computation  which  was  exactly  like 
the  above,  except  that  the  court  computed  the  value  of 
Mr.  Manolt's  life  estate  at  5  per  cent,  under  Rule  71, 
and  limited  the  period  for  which  interest  might  be  re- 
covered, to  six  years. 

In  these  two  respects  the  plaintiff  claims  that  the  court 
erred. 

IV.  The  court  erred  in  computing  the  value  of  the 
life  estate  at  5  per  cent.  It  should  have  been  computed 
at  the  legal  rate  of  interest,  6  per  cent.  Wagner  v. 
Schuyler,  1  Wend.,  553. 

Rule  71,  under  which  the  court  held  that  the  compu- 
tation should  be  made  at  5  per  cent.,  does  not  apply 
to  such  a  case.  It  applies  only  to  money  in  the  hands 
of  the  court. 

The  court  has  no  'power  to  make  rules  for  computa- 
tion of  damages. 
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V.  The  court  erred  in  limiting  the  period  for  which 
plaintiff  could  recover  interest,  to  six  years. 

Plaintiff  should  have  had  interest  at  7  per  cent.,  up  to 
January  1,  1880,  and  from  that  date  up  to  date  of  trial, 
at  6  per  cent.  Sanders  v.  The  Lake  Shore,  &c.,  R.  R., 
94  JSr.  Z.,  641. 

George  H.  Foster,  attorney,  and  of  counsel  for  defend- 
ant, on  the  questions  considered  in  the  opinion,  argued  : 

I.  The  plaintiff  failed  to  show  any  damage  sustained 
by  her.  She  only  paid  one  dollar  for  the  property. 
Having  paid  only  a  nominal  price  she  could  only  sustain 
nominal  damage.  No  damage  whatever  was  proved. 
She  gave  no  proof  that  she  had  paid  one  cent  to  Mrs. 
Manolt.  Neither  the  acknowledgment  of  satisfaction 
of  the  judgment,  nor  the  consideration  expressed  in  Mrs. 
Manolt' s  release,  are  competent  evidence  against  defend- 
ant of  any  payment  or  any  damage  sustained.  Ramy  v. 
Hardy,  1  Western  Rep.y  54  ;  Rose  v.  Taunton,  119  Mass. 
99. 

The  party  recovers  what  he  has  paid,  with  interest,  no 
more.  Pitcher  v.  Livingston,  4  John  1 ;  Delavergne  v. 
Norris,  7  Id.  358. 

n. — ^The  court  improperly  refused  to  limit  the  dam- 
ages to  the  amount  of  consideration  of  the  deed  to  the 
plaintiff.  Dimmick  v.  Lockwood,  10  Wend.  p.  156; 
Staats  V.  Executors  of  Ten  Eyck,  3  Caines,  111 ;  Pitcher 
V.  Livingston,  4  John.,  1, 17  ;  Bennett  v.  Jenkins,  13  Id. 
50 ;  Dimmick  v.  Lockwood,  10  Wend.,  142  ;  Moak  v. 
Johnson,  1  Eill,  99  ;  Kelly  t;.  Dutch  Church,  2  HilL  113 ; 
Furnis  v.  Ferguson,  15  }i.  T.,  437 ;  Kinney  v.  Watts, 
14  Wend.,  38;  Morris  v.  Phillips,  5  J.  i?.,  49  ;  Guthrie 
tJ.  Pagsley,  12  J.,  126  ;  Bingham  t?.Weiderwax,  \N.  Y., 
509. 

By  the  Court. — Sedgwick,  Ch.  J.  The  action  was 
for  damages  for  breach  of  a  covenant  of  warranty.  The 
supposed  breach  was  a  constructive  eviction  of  plaintiff 
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by  the  owner  ss  claimed  by  plaintiff,  of  a  Uf e  estate  in  a 
twenty-fourth  part  of  the  fee*  There  was  no  actual 
eviction.  The  plaintiff  went  into  possession  after  the 
conveyance  to  her,  and  remained  in  possession  down  to 
this  action.  There  was  therefore  no  actual  eviction, 
there  being  no  actual  disturbance  of  possession.  If  how- 
ever, to  maintain  her  possession,  it  was  necessary  to 
quiet  the  outstanding  title,  and  she  was  obliged  to  buy  it 
in,  she  could  recover  from  the  covenantor  the  amount 
she  was  obliged  to  pay,  if  she  could  also  prove  that  the 
outstanding  title  was  valid  and  could  be  enforced  by 
legal  ejectment.  The  measure  of  damages  is  compen- 
sation. The  amount  that  she  was  obliged  to  pay  would 
be  the  amount  of  the  recovery,  not  exceeding  however, 
the*  value  of  the  title  ascertained  by  the  technical  rule 
on  the  subject. 

In  the  present  case  it  appeared  that  an  action  of  eject- 
ment against  the  plaintiff  by  the  person  claiming  to  be 
the  owner,  had  resulted  in  a  judgment  against  the  pres- 
ent plaintiff,  for  the  recovery  of  the  premises  of  said  one 
twenty-fourth  part  and  for  $227.10  damages  for  with- 
holding the  possession,  and  $234.18  costs.  She  satis- 
fied the  judgment  for  costs,  and  the  owner  made  a  deed 
to  the  plaintiff,  releasing  to  the  latter  all  the  former's 
interest.  This  deed  recited  a  consideration  of  $800. 
There  was  however,  ho  proof  of  what  was  in  fact  paid 
by  the  plaintiff.  The  plaintiff  recovered  an  amount 
greater  than  the  sum  of  the  judgment  for  costs  in  eject- 
ment and  the  consideration  named  in  the  release.  The 
recovery  was  based  upon  a  calculation  of  the  value  of 
the  undivided  interest,  the  value  of  the  land  being  taken 
at  the  amount  of  the  consideration  of  the  deed  made  by 
the  defendant.  Any  question  as  to  the  method  of  cal- 
culation is  immaterial  to  this  appeal  when  the  result 
shows  that,  at  all  events,  it  was  a  larger  amount  than  the 
plaintiff  was  entitled  to  recover,  inasmuch  as  it  was 
greater  than  the  plaintiff  was  obliged  to  pay,  to  buy  in 
the  outstanding  title.     There  remains  to  be  said^  that 
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the  defendant  was  not  correct  in  his  claim,  that  the  value 
of  the  land  was  to  be  deemed  the  amount  of  considera- 
tion recited  in  the  deed  to  plaintiff,  that  is,  $1.  The 
warrantor  is  liable  according  to  the  value  of  the  land  at 
the  time  of  the  warranty,  which  is  conclusively  fixed 
at  the  amount  of  the  consideration  of  the  sale.  Rawle 
on  Cov.j  243;  Sedgwick  om  Dam.y  5th  Ed.,  168,  and 
the  cases  cited  in  these  books  from  the  state  of  New 
York.  Evidently  the  warrantor  should  at  least  return 
such  part  of  the  consideration  as  he  appropriated,  as  re- 
presents the  value  of  the  land  to  which  he  gave  no  title. 

My  opinion  is  that  the  recital  of  the  consideration  of 
$800  in  the  release  to  plaintiff  was  not  proof  against  this 
defendant  that  that  amount  was  paid.  It  is  not  abso- 
lutely necessary  to  determine  that  proof  of  the  satisfac- 
tion of  the  judgment  in  ejectment  for  the  costs,  was  not 
proof  that  the  amount  of  the  judgment  had  been  paid, 
yet  it  is  proper  to  say  that  on  another  trial  it  will  be  ex- 
pedient to  show  what  was  paid  for  the  satisfaction. 

The  result  of  what  has  been  said  is,  that  there  should 
be  a  new  trial.  There  were  other  important  questions 
on  the  trial  which  should  have  attention  now,  if  the  case 
clearly  presented  the  means  of  answering  them.  The 
real  title  of  the  plaintiff  in  the  former  ejectment  action, 
was  of  first  importance.  No  original  proof  as  to  this  was 
given.  The  judgment  in  ejectment  was  not  evidence 
for  this  purpose  in  this  case,  although  it  was  relevant  as 
to  the  fact  of  a  constructive  conviction.  When  it  was 
offered  in  evidence  the  defendant  objected  that  he,  not 
being  a  party  to  it,  was  not  bound  by  it,  and  it  was  only 
admitted  as  evidence  after  the  plaintiff  disclaimed  that 
the  defendant  was  bound  by  it. 

It  is  supposed  by  counsel  for  plaintiff,  that  a  judgment 
in  partition,  under  which  the  defendant  bought  the 
premises,  was  an  adjudication  against  him,  that  a  con- 
veyance, apparently  in  fee,  through  which  he  claimed 
the  title,  was  in  fact  a  mortgage.  The  judgment  roll  was 
probably  put  in  evidence.     The  findings  embrace  a  doubt- 
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f  ul  kind  of  declaration  that  by  agreement  between  some 
of  the  parties  to  the  partition  the  conveyance  referred 
to  was  a  mortgage.  But  the  condensed  description  of 
the  judgment  makes  no  reference  ix)  the  result  of  their 
agreement.  Mere  findings  or  verdict,  without  judgment 
upon  them,  do  not  make  an  adjudication.  As  the  case 
is  made  up,  there  is  no  judgment  in  the  partition  action 
that  the  conveyance  was  a  mortgage.  If,  in  fact,  the 
judgment  made  some  disposition  of  this,  a  case  should 
show  it. 

The  plaintiff  takes  an  appeal  on  the  ground  that  the 
learned  judge  directed  the  verdict  for  the  plaintiff  to  be 
in  an  amount  less  than  it  should  be.  What  has  already 
been  said,  indicates  that  the  amount  was  in  excess  of  the 
plaintiff's  right  of  recovery. 

On  the  plaintiff's  appeal  the  judgment  is  affirmed  with 
costs.  On  the  defendant's  appeal  the  judgment  is  re- 
versed, and  a  new  tried  ordered,  with  costs  to  abide  the 
event. 

Truax  and  O'GtORMak,  JJ.,  concurred. 


ROBERT  BAXTER,  Appellant,  v.  GEORGE  C.  RICH- 
ARDSON ET  AL.,  Respondents. 

Contributory  negligence — anticipation  of  danger  a  necessary  element. 

An  act  although  contributing  to  the  injury  wiU  not  constitute  contributory 
negligence,  unless  the  facts  show  that  as  matter  of  law,  the  party  doing 
the  act  ought  to  have  anticipated  danger  therefrom. 

Before  Sedgwick,  Ch.  J.,  Freedman  andlNGRAHAM,  JJ. 

Decided  February  14,  1887. 

Appeal  from  judgment  dismissing  complaint,  entered 
upon  direction  of  the  judge. 


BAXTER  V.  RICHARDSON.  231 

Appellant^s  points. 

The  facts  appear  in  the  opinion. 

jP.  P,  Trautmariy  attorney,  and  Edward  G.  James  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinions  argued :  I. — On  a  motion  for  a  nonsuit  all  dis- 
puted facts  are  to  be  decided  in  favor  of  the  plaintiff, 
and  all  presumptions  and  inferences,  which  plaintiff  had 
a  right  to  ask  from  the  jury  are  to  be  conceded  to  him. 
Meyers  v.  Dixon,  How.  Pr.  48  ;  35  N.  T.  Super,  390 ; 
Fairfax  v.  Railroad  Co.,  40  N.  Y,  Super.  128 ;  Cook  v. 
Railroad  Co.,  1  Abb.  App.  Dec.  432. 

II.  As  to  contributory  negligence — Munroe  v.  Third 
Ave.  R.  R.  Co.,  50  Sup'r  Ct.  114 ;  Stackus  v.  Railroad 
Co.,  79  iV.  r.  464 ;  Wendell  v.  Railroad  Co.,  91  iVT.  Y. 
420 ;  Thurber  v.  Railroad  Co.,  60  N.  Y.  326  ;  Hogan  v. 
Henderson,  2  N.  Y.  S.  Reporter^  119 ;  Whitaker's  Smith 
on  Negligence,  p.  419 ;  Daniel  v.  Met.  Ry.  Co.,  L.  JR.  5 
Eng.  &  W.  App.y  45 ;  Ernest  v.  Hudson  R.  R.  Co.,  35 
N.  Y.  9 ;  Newson  v.  N.  Y.  &c.,  Ry.  Co.,  29  N.  Y.  383. 

in.  The  rule  which  exempts  a  master  from  liabiUty 
to  his  servant  for  an  injury  caused  by  the  negligence 
'  of  a  co-servant,  has  no  application  to  this  case. 

A  contractor  or  jobber  called  in  to  do  a  special  job  is 
not  in  an}'^  legal  sense  a  fellow  servant  with  those  in 
the  service  of  the  employer  engaged  in  his  business. 
They  are  not  engaged  in  the  same  common  pursuit. 
Young  V.  Railroad  Co.,  30  Barbour,  229 ;  Newson  v. 
Steamship  Co.,  57  N.  Y.  108 ;  Hexamer  v.  Webb,  101 
iVT.  Y.  377 ;  King  v.  Railroad  Co.,  66  N.  Y.  181, 184 ; 
Donalson  v.  Railroad  Co.,  18  Iowa,  280 ;  O'Donnell  v. 
Railroad  Co.,  59  Pa.  St.,  239. 

It  was,  therefore,  error  to  dismiss  the  complaint  on  this 
ground. 

IV.  The  defendants,  in  this  case,  owed  the  duty  to 
plaintiff  to  furnish  him  a  safe  place  in  which  to  do  his 
work,  and  to  maintain  it  in  safety  while  he  was  at  work: 
Newson  v.  Raikoad  Co.,  29  JV.  Y.  383.  {See  35  N.  Y. 
44-5.)    Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124 ; 
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Devlin  v.  Smith,  89  H.  T.  471,  477 ;  Pontzar  o.  Mining 
Co.,  99  N.  Y.  368 ;  Lanmore  v.  Iron  Co.,  101  N.  Y. 
391*;  Ackert  v.  Lansing,  48  How.  Pr.,  374  ;  69  N.  Y. 
646 ;  Sands  v.  Edgar,  59  N.  Y.  28  ;  Leary  v.  Woodruff, 
4  Hun,  99 ;  affirmed  76  N.  Y.  117 ;  Barber  v.  Aben- 
droth,  102  N.  Y.  406;  Newall  v.  Bartlett,  Superior 
Court ;  Hogan  v.  Hardensen,  2  H.  Y.  State  Rep.  119. 

The  rule  is  that  whoever  invites  another  upon  his 
premises  to  do  a  job  for  him  is  bound  to  use  reasonable 
care  to  see  to  it  that  he  is  exposed  to  no  unnecessary 
dangers  while  engaged  in  such  work.  Scott  v.  London 
Dock  Co.  (3  H.  S  C.  596) ;  Lyons  v.  Eosenthal,  (11  Hun, 
46) ;  Norris  v.  Kohler  (41  If.  Y.  42) ;  Roberts©.  Johnson, 
(58  N.  Y,  613) ;  Simpson  v.  Omnibus  Co.  {L.  R.  8  C.  P. 
390 ;  Stokes  v.  Saltanstall  (13  Peters,  181) ;  Toledo,  &c., 
R.  Co.  V.  Baggs,  (85  III.  80) ;  Wall  v.  Livezay,  (6  Colo., 
465) ;  Bryce  v.  C.  Stage  Co.  (25  Ccd.,  460) ;  McKinny  t>. 
McNeil,  (1  McLean,  540),  and  Christie  v,  Griggs,  (2 
Campb.,  79) ;  Seyboldt  v.  Erie  R'y  Co.,  (95  JST.  Y, 
562-9) ;  Edgerton  v.  N.  Y.  &c.  R.  Co.,  (39  N.  Y,  227); 
Curtis  V.  R.  &.  S.  R.  Co.,  (18  N.  Y,  534) ;  Kttsburgh 
R'y  Co.  V.  Williams,  {l^lnd.,  462);  George  c.  St.  Louis 
R'y  Co.,  (34  Ark.  613 ;  Dawson  v.  M.  S.  &c.  R'y  Co.,  (5 
Law  Times,  682) ;  Bird  v.  G.  N.  R'y  Co.,  (28  L.  J.,  Ex.  3) ; 
N.  0.  R.  Co.  V.  Allbritton,  (38  Miss.  242) ;  Iron  R'y  Co. 
V.  MoAvery,  (36  O.  S.,  418  ;  Skinner  t).  R'y  Co.,  {bExch., 
787) ;  Carpue  v.  R'y  Co.,  (5  Q.  B.  751) ;  Caldwell  v.  N. 
J.  Steamboat  Co.,  (47  N.  Y,  282,  291) ;  The  ReUance, 
(4  Woods'  a  a  420) ;  Robinson  v.  N.  Y.  C.  R.  Co.,  (20 
Blatchf.  a  a  338) ;  Mullen  v.  St.  John,  (57  N.  Y.  567) ; 
Vincent  v.  Cook,  (6  Th.  <fe  C,  562) ;  and  Murray  v.  Mc- 
Shane,  (52  Maryland,  212) ;  Clare  v.  City  National  Bank, 
(1  Sweeney,  539) ;  Cummings  v.  Nat.  Furnace  Co.  (60 
Wis.,  603) ;  Kaples  v.  Orth,  (61  Wis.,  531) ;  M.  &  0. 
Packet  Co.  ».  McCool,  (83  Ind.,  392) ;  Russell  Mfg.  Co. 
r.  N.  H.  Steamboat  Co.,  (50  N.  Y,  121-7) ;  Gerlach  v. 
Edelmeyer,  (47  Superior  Court,  292),  affirmed,  88  N.  Y. 
645. 
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Francis  Heed,  attorney,  and  James  M,  Smith  of  coun- 
sel for  respondents,  cited : 

Reardon  v.  Consolidated  Card  Co.,  (51  Superior  Courts 
H.  141) ;  Johnas  v.  Syracuse  and  Bingham  ton  K  R.  Co., 
98  iV^.  r.  205  ;  Wilds  v.  Hudson  River  R.  R.,  54  iV:  F. 
432 ;  Cordell  v.  N.  Y.  C.  R.  R.  Co.,  75  N.  T.  332 ;  Gib- 
son  V.  E.  R.  Co.,  75  H.  Y.  454  ;  Johnson  v.  Hudson 
River  R.  R.,  20  N.  F.,  65;  2S  Federal  Beporter.Qlh 

Sedgwick,  Ch.  J. — The  action  was  for  damages  from 
the  negligence  of  defendants. 

The  plaintiJBE  had  been  employed  by  defendants  to  do 
some  carpenter  work  near  an  elevator,  which  was  in 
the  use  and  possession  of  defendants.  For  a  purpose 
connected  with  that  work,  the  plaintiff  stood  upon  the  plat- 
form of  the  elevator,  and  to  "  steady  himself  "  as  he 
testified,  he  took  hold  with  his  hand  of  a  chain  which, 
with  other  chains,  supported  the  elevator.  This  chain 
passed  around  an  iron  pulley.  When  he  was  thus  stand- 
ing, the  elevator  began  to  rise  and  plaintiff's  hand,  while 
on  the  chain  which  he  had  grasped,  was  drawn  against 
the  pulley  and  was  injured. 

On  the  trial,  the  court  dismissed  the  complaint. 

The  learned  counsel  for  respondents  argues  that  the 
judgment  should  be  affirmed  upon  two  grounds. 

The  first  is,  that  on  the  whole  evidence,  it  appears  that 
the  plaintiff  himself,  started  the  elevator.  The  evidence 
on  this  point  would  have  justified  the  jury  in  finding 
that  the  plaintiff  was  not  the  cause  of  the  elevator  start- 
ing, although  on  the  other  hand,  a  verdict  to  the  contrary 
might  be  sustained.  The  jury  was  the  judge  of  what 
was  the  cause  of  the  elevator  moving. 

The  second  ground  is,  that  the  plaintiff  was  negligent 
in  taking  hold  of  the  chain.  There  is  no  doubt  that  this 
act  contributed  to  the  result,  of  the  hand  being  hurt.  It 
would  only  be  a  negligent  act,  upon  the  assumption 
that  the  plaintiff  ought  to  have  anticipated  the  likelihood 
or  possibility  of  the  elevator  starting  and  endangering  the 
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hand.  There  are  no  facts  to  show  that  the  plaintiff,  as 
matter  of  law,  should  have  anticipated  the  danger.  This 
matter  was  also  for  the  jury. 

Judgment  reversed,  and  new  trial  ordered  with  costs 
to  abide  the  event, 

Freedman,  J.  concurred. 

Ingraham,  J. — The  elevator  on  which  the  accident 
happened  was  under  the  control  of  the  defendants  or  their 
agents.  There  is  no  evidence  that  the  elevator  was  out 
of  order  or  that  it  would  move  unless  some  one  started 
it. 

There  was  evidence  from  which  the  jury  could  find 
that  the  plaintiff  did  not  start  the  elevator,  and  on  the 
testimony  it  would  be  a  question  for  them  to  say  whether 
the  elevator  moved  by  reason  of  any  negligence  of  the 
defendants  or  their  agents. 

The  plaintiff  was  lawfully  upon  the  premises  and  when 
the  owner  of  lands  in  the  prosecution  of  his  own  pur- 
poses or  business,  invites  another,  either  expressly  or 
impliedly,  to  come  upon  his  premises,  he  cannot  with 
impunity  expose  him  to  unreasonable  or  concealed  dan- 
gers; Lamiore  v.  Crown  Point  Iron  Co.,  101  H.  Y.y 
395. 

Plaintiff  came  to  work  on  this  elevator  by  invitation 
of  the  defendants.  While  there,  he  took  the  ordinary 
risks  incident  to  the  work  he  was  sent  to  do ;  but  the 
defendants  were  bound  not  to  expose  him  to  unreason- 
able danger  which  could  not  be  foreseen,  and  which  the 
exercise  of  ordinary  care  on  the  part  of  the  defendants 
or  their  agents  or  servants  would  have  prevented. 

If  then,  plaintiff  was  exposed  to  such  danger  by  reason 
of  the  negligence  of  the  defendants  or  their  servants, 
and  there  was  no  negligence  on  his  part,  and  he  was 
injured,  I  think  the  defendants  are  liable. 

It  was  a  question  therefore  for  thejury  to  say  whether 
or  not  the  defendants  or  their  agents  negligently  started 
the  elevator. 
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I  concur  therefore,  that  the  judgment  should  be  re- 
versed. 


ADOLPH  SIMIS,  Jr.,  Appellant,  v.  A.  V.  DAVIDSON, 

Sheriff,  etc..  Respondent. 

Corporate  instrument^  sufficiency  of  proof  of  authority  to  execute — Aver^ 

ments  in  answer ,  estoppel  by. 

A  chattel  mortgage  purporting  to  be  given  by  "The  Homeopathic  Manu- 
factm'ing  Company  ^^  was  executed  thus :  '*  The  Homeopathic  Manufac- 
turing Co.,  B.  Osann,  President,"  with  a  seal.  It  was  acknowledged  by 
Bernard  Osann,  President  of  the  Homeopathic  Manufacturing  Company, 
before  a  notaiy  public.  The  mortgage  was  given  for  money  loaned, 
which  had  been  used  in  the  business  of  the  corporation.  There  was 
evidence  from  which  the  jury  might  have  found  that  the  president  was 
the  general  manager  of  the  company.  It  was  averred  in  the  answer 
that  the  property  covered  by  the  mortgage  had  been  owned  by  the  com- 
pany. 

Beld,  1st :  That  it  was  sufficiently  proven  that  the  president  had  authority 
to  act  for  the  coi-poration  in  executing  the  mortgage  to  entitle  it  to  be 
received  in  evidence ;  and  that  its  exclusion  was  error. 

2d :  That  under  the  averments  in  the  answer  the  defendant  could  not  main- 
tain that  there  was  no  proof  of  the  incorporation  of  the  company. 

Before  Sedgwick,  Ch.  J.,  andFREEDMAN,  J. 

Decided  February  14,  1887. 

Plain tijff's  exceptions  ordered  to  be  heard  in  first  in- 
stance at  General  Term  after  a  dismissal  of  complaint 
before  a  jury. 

The  facts  sufficiently  appear  in  the  opinion. 

William  J.  Gay  nor  attorney,  and  A.  Simisy  Jr.  of 
counsel  for  appellant  on  the  questions,  considered  in  the 
opinion,  argued. 
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The  answer  admits  that  "  The  Homeopathic  Manu- 
facturing Co."  was  in  existence,  and  that  one  Hodge 
obtained  a  judgment  against  it  June  23,  1885,  that  an 
execution  was  issued  against  its  property,  by  virtue  of 
which  the  sheriff  took  the  property  into  his  custody. 

It  also  admits  that  the  goods  so  taken  were  the  pro- 
perty of  said  Homeopathic  Manufacturing  Company. 

It  was  admitted  at  the  trial  that  the  Homeopathic 
Manufacturing  Company  mentioned  in  the  execution  is 
the  same  that  is  mentioned  in  the  mortgage.  It  was 
error  to  exclude  the  chattel  mortgage.  Castle  v.  Lewis, 
et  al.  78  N.  Y.  131 ;  Coats  v.  Donnald,  94  I^.  Y.  168 ; 
Phillips  V.  Campbell,  43  N.  Y.  271;  Scott  v.  Middle- 
town  R.  R.  Co.  86  N.  Y.  201 ;  2  Morawetz  on  Corporch 
tions,  %%  597  to  599,  715. 

Cochran  <fe  Clarkj  attorneys  and  of  counsel  for 
respondent. 

Per  Curiam. — The  controlling  question  is  as  to  the 
plaintiff's  exception  to  the  refusal  of  the  court  to  permit 
a  chattel  mortgage  to  be  given  in  evidence.  The  ground 
of  the  refusal  was,  that  it  had  not  been  shown  that  the 
person  who  executed  it  in  behalf  of  the  corporation  by 
which  it  purported  to  be  made,  had  authority  to  act  for 
the  corporation  in  that  behalf. 

Under  the  facts  the  mortgage  should  have  been  ad- 
mitted. It  was  signed  by  the  president  of  the  corporation. 
The  money  loaned  by  plaintiff  had  been  used  in  the 
business  of  the  corporation.  The  jury  might  have  found 
that  the  president  was  the  general  manager  of  the 
company.  If  he  were,  he  had  power  to  borrow  money 
for  the  corporation,  and  as  an  incident  of  that  power  to 
give  security. 

The  defendant  could  not  maintain  that  there  was  no 
proof  of  a  corporation,  for  part  of  the  answer  was  that 
the  property  in  question  had  been  owned  by  The  Homeo- 
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pathic  Manufacturing  Company.     This  company  was  the 
corporation  that  made  the  mortgage  in  question. 

Plaintiff's  exceptions  are  sustained,  and  a  new  trial  is 
ordered  with  coste  to  abide  the  event. 


FRANCIS  D.  BAILEY,  Appellant,  v.  THE  COUNTY 
OF  BUCHANAN  in  the  State  of  Missouri,  Re- 
spondent. 

Coupon-Bonds — Interest  coupon,  when  independent  obligaHonf  negodabUiiy 
of— Tender  accompanied  by  conditions,  when  it  does  not  stop  interest — De- 
posit, when  equivalent  to  tender. 

Interest  coupons  attached  to  a  bond  as  they  mature,  and  are  not  paid  on 
demand,  ripen  into  new  and  independent  obligations  of  the  obligor  in 
the  hands  of  the  holder  of  the  bond.  This  independence  does  not  res^ 
on  their  negotiable  character. 

When  negotiated,  such  coupons  may,  in  the  hands  of  third  parties,  be- 
come to  some  extent  independent  obligations  hy  virtue  of  their  negoti- 
able quality. 

A  tender  to  stop  the  mnning  of  interest  on  an  instrument  for  the  payment 
of  money,  must  not  be  accompanied  by  a  condition  not  authorized  by  it. 

A  tender  of  the  principal  sum  due  on  a  coupon-bond  and  of  the  interest 
due  thereon,  accompanied  by  the  condition  that  all  the  interests  coupon 
then  due  be  presented  with  the  bond  for  payment,  imposes  a  condition 
not  authorized  by  the  bond. 

Where  a  negotiable  instimment  (a  coupon-bond  in  this  case)  is  payable  at 
a  particular  time  and  place,  the  timely  deposit  by  the  party  liable  thereon 
of  funds  for  making  the  payment  at  the  time  and  place  named,  is  equiv- 
alent to  a  tender  of  the  sum  payable,  and  is  a  bar  to  the  recovery  of  inter*- 
est  subsequent  thereto,  provided  such  deposit  is  not  accompanied  by  a 
condition  not  authorized  by  the  instrument. 

A  deposit  for  the  payment  of  coupon-bonds  accompanied  by  the  condition 
that  all  coupons  for  accrued  interest  must  accompany  the  bonds  and  bo 
presented  with  them  for  payment,  imposes  a  condition  not  authorized  by 
the  bonds,  and  will  not  stop  the  running  of  interest. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  February  14,  1887. 
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Appellant^s  points. 

Appeal  from  judgment  entered  on  the  decision  of  a 
judge  at  Special  Term. 

The  facts  sufficiently  appear  in  the  opinion. 

Henry  Par  sons  j  attorney  and  of  counsel  for  appellant^ 
on  the  questions  considered  in  the  opinion,  argued. 

I.  Coupons  attached  to  corporation  bonds,  when  pay- 
able to  bearer,  are  negotiable  promises  to  pay,  and  are 
subject  to  the  same  rules  as  other  negotiable  instruments. 
When  due  they  bear  interest  from  demand,  can  be  sued 
upon  independent  of  the  bonds  to  which  they  were 
attached,  and  the  right  of  action  thereon  is  barred  by  the 
statute  of  limitations,  by  lapse  of  time,  after  such 
maturity,  and  not  after  the  maturity  of  the  bond.  Field 
on  Corporations  %  256 ;  Clark  v.  Iowa  City,  20  Wall.  583 ; 
Murray  v,  Lardner,  2  Wall,  110 ;  Kenosha  v,  Lamson,  9 
Wall  477 ;  City  of  Lexington  v,  Butler,  14  Wall  298 ; 
Spooner  v.  Holmes,  102  Mass,  507 ;  Everston  v.  Na- 
tional Bank  of  Newport,  66  N,  Y,  14 ;  National  Exchange 
Bank  v,  Hartford  and  Fishkill  R.  R.  Co.,  8  R,  I.  375. 

n.  A  matured  coupon,  severed  from  its  bond  and  pay- 
ment demanded,  becomes  by  operation  of  law  a  several 
and  independent  obligation  of  the  maker,  earning  interest, 
and  against  which  the  statute  of  limitations  is  running. 
While  partaking  of  the  nature  of  the  bond,  making  it 
equally  high  as  a  security,  and  secured  by  the  same  hen 
as  the  bond,  it  has  ceased  to  be  an  incident  of  the  bond, 
and  is  no  more  a  part  of  the  same  debt  as  the  bond,  than 
is  another  bond  of  the  same  issue.     Cases  cited  supra. 

In  Clark  v,  Iowa  City,  20  Wall^  583  the  court  dis- 
tinguishes and  explains  the  decisions  in  City  of  Kenosha 
V,  Lamson,  9  Wall,  477,  and  City  of  Lexington  v.  Butler, 
14  Wall,  582. 

III.  It  was  necessary  for  the  defendants,  in  order  to 
avail  themselves  of  the  option  reserved  in  said  bonds, 
and  to  stop  the  running  of  interest  thereon,  to  tender 
payment  of  the  full  amoimt  due  on  each  bond. 
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Respondent's  points. 

This  proposition  involves  the  inquiry  as  to  what  is  a 
good  tender,  and  we  claim  that  a  conditional  tender  is 
not  good. 

The  instructions  for  payment  were :  "  And  that  said 
Bank  of  America  be,  and  it  is  hereby  authorized  and 
instructed  to  pay  out  of  the  money  so  to  be  deposited  as 
aforesaid  on  presentation  any  bonds  of  this  county  having 
date  the  1st  day  of  Julj'^,  a.  d.  1869,  as  aforesaid,  with 
the  coupons  annexed  for  accrued  interest  thereon,  but  not 
topay  any  coupons  detached  from  said  bonds  unless  the 
bonds  to  which  the  same  were  originally  annexed  are 
also  presented  for  payment." 

By  the  above  conditions  neither  bond  nor  its  past  due 
coupons  would  be  paid  unless  they  accompany  each 
other,  and  payment  of  both  be  made  at  the  same  time. 

At  no  time  prior  to  the  order  of  February  6,  1884, 
could  payment  be  obtained  on  the  bonds  except  on  ar- 
bitrary conditions,  in  no  way  provided  for  by  the  bond, 
or  by  waiving  a  part  of  amount  due,  and  ^e  plaintiff 
contends  that  the  interest  on  the  bonds  did  not  cease  to 
run  prior  to  January  1,  1884,. this  then  was  a  conditional 
tender  and  not  good.  Bouvier's  Law  Dictionary,  p.  575 ; 
Greenleaf  on  Evidence,  §  696  ;  Phillips  on  Ecidence, 
Vol.  2,  p.  445 ;  Tuthill  v.  Morris,  81 N.  Y.  94 ;  Abb.  Dig. 
Vol.  5,  p.  706  14., 

Knevals  &  Ransom,  attorneys,  and  Rastus  8.  Ran- 
som, of  counsel  for  respondent,  on  tiie  questions  considered 
in  the  opinion,  argued.  ^ 

I.  The  principal  and  interest  became  one  debt,  due  to 
the  holders  of  the  bonds  and  coupons,  so  long  as  both 
remained  in  the  possession  of  the  same  person.  The 
coupons  represented  such  interest,  and  were  a  part  of 
the  bonds.  Union  Trust  Co.  v.  Monticello  R.  R.,  63  iV.  Y. 
313  ;  McClurei?.  Oxford,  94  U.  S.  429  ;  Dillon  on  Muni- 
cipal Cor.,  §  486,  and  cases  cited ;  Ketcham  v.  Duncan, 
96  U.  S.  65*9 ;  Morgan  v.  The  United  States,  113  U.  8. 
Reports,  p.  497. 
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n.  Where  a  negotiable  instrument  is  made  payable 
at  a  particular  time  and  place,  and  funds  were  provided 
by  the  maker  to  make  the  payment  at  the  time  and  place 
named,  the  law  is  well  settled  that  it  is  equivalent  to  a 
tender  of  the  sum  payable,  and  is  a  bar  to  the  recovery 
of  interest  subsequent  to  the  tender.  Hills  v.  Place,  48 
N.  r.  523 ;  Locklin  v.  Moore,  57  N.  T.  362. 

The  defendant  obligated  itself  to  pay  the  principal 
and  interest  on  the  presentation  of  the  bond  and  coupons 
at  the  Bank  of  America  in  the  city  of  New  York.  By 
the  terms  of  the  order  the  principal  became  due  August  1, 
1883,  and  the  defendants  were  only  bound  to  pay  on 
presentation  of  the  instrument,  and  while  the  failure  to 
present  the  bonds  and  coupons  did  not  discharge  the 
obligation  on  proof  that  the  money  was  at  the  place 
named,  it  discharged  the  obligation  to  pay  interest  that 
accrued  subsequently.  Hills  v.  Place,  supra  ;  Caldwell 
r.  Cassidy,  8  Coweriy  271 ;  Walcott  v.  Van  Sanvoort,  17 
Johns.,  248. 

A  creditor  cannot  insist  upon  the  payment  of  a  por- 
tion of  the  indebtedness  without  the  surrender  of  the 
obligation  requiring  its  payment. 

By  the  Court. — Freedman,  J. — ^This  action  was 
brought  to  recover  the  amount  of  ten  coupons  of  $50 
each,  representing  the  semi-annual  interest  claimed 
to  be  due  January  1,  1884,  on  ten  bonds  issued  by  the 
defendant,  dated  July  1,  1869,  and  payable  July  1, 1889, 
both  coupons  and  bonds  having  been  made  payable  at 
the  Bank  of  America  in  the  city  of  New  York. 

Each  bond  contained  the  following  provision :  "  This 
bond  is  redeemable  by  the  said  coimty  at  its  option,  at 
any  time  after  ten  years  from  the  date  thereof." 

The  defense  is  that  the  defendant  exercised  said  option 
by  taking  certain  proceedings  on  July  7, 1883,  to  pay 
said  bonds  at  the  Bank  of  America  on  the  1st  of  August, 
1883  ;  that  the  money  required  to  pay  said  bonds  and 
coupons  was  furnished  to  said  bank  on  the  20th  of  July, 
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1883 ;  and  that  plaintiff's  assignor  had  full  and  timely 
notice  of  the  exercise  of  said  option. 

On  said  7th  day  of  July,  1883,  plaintiff's  assignor  was 
the  owner  of  the  ten  bonds  referred  to,  and  of  the  cou- 
pons in  suit  which  were  then  attached  to  the  said  bonds. 
At  the  same  time  he  was  also  the  owner  of  certain  other 
coupons  which  had  been  detached  from  the  said  bonds, 
but  which  were  similar  in  terms  and  had  matured  on  and 
jjrior  to  the  1st  day  of  July  1883,  and  which  represented 
respectively  semi-annual  interest  on  said  bonds  which 
had  accrued  on  and  prior  to  said  1st  day  of  July,  1883. 
^rhese  detached  coupons  had  not  been  paid  by  the  defend- 
ant, although  they  had  been  presented  and  demand  for 
their  payment  had  theretofore  been  made. 

After  August  1,  1883,  plaintiff's  assignor  presented 
the  said  ten  bonds  to  the  Bank  of  America  for  payment, 
but  did  not  present  or  demand  payment  for  the  coupons 
matured  for  interest  accrued  on  and  before  July  1, 1883. 
The  bank,  under  instructions  from  the  defendant,  refused 
to  pay  the  bonds  presented  for  the  reason  that  the  cou- 
pons for  accrued  interest  upon  which  the  defendant  was 
in  default,  did  not  accompany  the  said  bonds  and  were 
not  at  the  same  time  presented  for  payment. 

On  December  18,  1883,  the  defendant  authorized  the 
bank  to  pay  coupons  for  accrued  interest  although  not 
accompanied  by  the  respective  bonds,  but  at  the  same 
time  the  bank  was  instructed  not  to  allow  interest  on 
such  coupons  after  August  1,  1883. 

After  January  1,  1884,  the  coupons  in  suit,  represent- 
ing the  semi-annual  interest  between  July  1,  1883,  and 
January  1,  1884,  were  detached  from  the  bonds  and 
presented  for  payment,  and  payment  was  refused  as  to 
five  sixths  thereof. 

On  the  7th  of  February,  1884,  the  ten  bonds  were 
paid  pursuant  to  a  special  order  of  the  defendant,  with- 
out being  accompanied  by  any  coupons,  and  subsequently 
the  coupons  for  interest  accrued  on  and  prior  to  July  1, 
Vol.  XXII— 16 
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1883,  were  paid,  with  interest  thereon,  by  defendant's 
special  direction. 

Upon  these  facts  it  is  clear  that  if  the  ten  bonds  had 
been  paid  when  presented  for  payment  in  August,  1883, 
the  coupons  in  suit  would  never  have  become  due  and 
payable. 

The  question  presented  by  the  appeal  therefore  is, 
whether  the  defendant  could  in  August,  1883,  refuse 
payment  of  the  ten  bonds  on  the  ground  that  the  coupons 
of  said  bonds  for  interest  accrued  prior  to  July  1,  1883, 
were  not  presented  for  payment  at  the  same  time,  and 
yet  can  claim  that,  in  the  exercise  of  its  option,  it  hnd 
made  a  sufficient  ■  lawful  tender  to  stop  the  running  of 
interest  from  August  1,  1883. 

In  approaching  the  determination  of  this  question  two 
propositions  may  be  at  once  conceded.  The  first  is 
that  the  plaintiff  as  assignee  has  no  greater  or  better 
rights  than  his  assignor  would  have  had,  if  he  had 
brought  the  action.  The  second  is,  that  where  a  negoti- 
able instrument  is  payable  at  a  particular  time  and  place, 
the  timely  deposit  by  the  party  liable  thereon  of  funds 
for  making  the  payment  at  the  time  and  place  named,  is 
equivalent  to  a  tender  of  the  sum  payable,  and  is  a  bar 
to  a  recovery  of  interest  subsequent  to  the  tender. 

But  a  deposit  of  this  kind  and  for  the  purpose  named, 
must  not  be  accompanied  by  a  condition  not  authorized 
by  the  instrument. 

This  brings  up  at  once  the  question  as  to  the  nature 
and  character  of  the  coupons  which  had  been  detached 
from  the  bonds,  and  whether  such  coupons,  by  reason  of 
their  maturity  and  the  default  in  the  payment  thereof, 
were  obligations  independent  of  the  bonds  in  the  hands 
of  the  holders  of  the  bonds. 

True,  the  obligation  created  by  each  bond  was  to  pay 
the  principal  sum  and  interest  thereon,  and  the  coupons 
represented  such  interest  and  were  a  part  of  the  bond, 
and  they  therefore  partook  of  the  nature  of  the  bond 
and  were  governed  by  its  terms. 
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But  the  fact  which  must  never  be  lost  sight  of  is,  that 
the  coupons  represented  a  special  mode  agreed  on  by 
and  between  the  parties  for  the  convenience  of  any 
holder  of  a  bond  in  collecting  the  interest  as  it  might 
become  due  for  many  years  to  come.  On  this  subject 
the  Supreme  Court  of  the  United  States  recently  held  in 
Clark  V.  Iowa  City,  20  Wall.  583,  as  follows  : 

"  Most  of  the  bonds  of  municipal  bodies  and  private 
corporations  in  this  country  are  issued  in  order  to  raise 
funds  for  works  of  large  extent  and  cost,  and  their  pay- 
ment is  therefore  made  at  distant  periods,  not  unfre- 
quently  beyond  a  quarter  of  a  century. 

"  Coupons  for  the  different  instalments  of  interest  are 
usually  attached  to  these  bonds  in  the  expectation  that 
they  will  be  paid  as  they  mature,  however  distant  the 
period  fixed  for  the  payment  of  the  principal.  These 
coupons,  when  severed  from  the  bonds,  are  negotiable 
and  pass  by  delivery.  They  then  cease  to  be  incidents 
of  the  bonds,  and  become  in  fact  independent  claims ; 
they  do  not  lose  their  validity,  if  for  any  cause  the 
bonds  are  cancelled  or  paid  before  maturity  ;  nor  their 
negotiable  character,  nor  their  ability  to  support  separate 
actions,  and  the  amount  for  which  they  are  issued  draws 
interest  from  their  maturity.  .  They  then  possess  the 
essential  attributes  of  commercial  paper  as  has  been  held 
by  this  court  in  repeated  instances. 

"  Every  consideration,  therefore,  which  gives  efficacy 
to  the  statute  of  limitations,  when  applied  to  actions  on 
bonds  after  their  maturity,  equally  requires  that  their 
limitations  should  be  applied  in  actions  upon  the  coupons 
after  their  maturity.  Coupons  when  severed  from  the 
bonds  to  which  they  were  originally  attached  are,  in  legal 
effect,  equivalent  to  separate  bonds  for  the  different  in- 
stalments of  interest.  The  like  action  may  be  brought 
upon  each  of  them,  when  they  respectively  become  due, 
as  upon  the  bond  itself,  when  the  principal  matures ;  and 
to  each  action — to  that  upon  the  bond  and  to  each  of  those 
upon  the  coupons,  the  same  limitations  must  upon  prin- 
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ciple  apply.  All  statutes  of  limitations  begin  to  run  when 
the  right  of  action  is  complete ;  and  it  would  be  excep- 
tional and  illogical  to  hold  that  the  statute  sleeps  with 
respect  to  claims  upon  detached  coupons,  while  a  com- 
plete right  of  action  upon  such  claims  exists  in  the 
holder." 

If,  therefore,  from  the  nature  of  the  contract  between 
the  parties,  each  coupon,  as  it  matures  and  is  not  paid 
upon  demand,  ripens  into  a  new  and  independent  obliga- 
tion of  the  maker,  its  independence  as  a  distinct  obUga- 
tion  does  not  rest  upon  its  negotiable  character. 

True,  a  coupon  may  to  some  extent  become  an  inde- 
pendent obligation  even  before  maturity  when  nego- 
tiated, by  virtue  of  its  negotiable  quality,  but  from 
this  ic  does  not  follow  that  a  coupon,  the  payment  of 
w^hich  was  refused  at  maturity,  is  not  an  independent 
obligation  in  the  hands  of  the  holder  of  the  bond  who 
<letjiched  it  from  the  bond  to  which  it  belongs. 

There  is  nothing  in  the  decisions  of  City  &c.  v.  Lamsen, 
9  Wall.  477,  and  The  Union  Trust  Co.  v.  Monticello 
K.  R.  Co.,  63  i^T.  Y.  311,  which  conflicts  with  these  views. 

In  as  much  therefore  as  in  the  case  at  bar  it  was  part 
of  the  original  contract  that  each  coupon,  as  it  matured 
and  was  not  paid  on  demand,  should  ripen  into  a  new  and 
distinct  obligation,  it  was  the  duty  of  the  defendant,  in 
order  to  reap  the  benefit  of  the  option  reserved  in  the 
l)onds  and  to  stop  the  running  of  interest  thereon,  to 
tender  payment  of  the  full  amount  due  on  each  bond 
irrespective  of  the  question  whether  coupons  detached 
therefrom  for  accrued  interest,  were  or  were  not  presented 
for  payment  at  the  same  time.  Under  the  circumstances 
of  this  case  it  was  none  of  the  business  of  the  defendant 
TO  inquire  whether  the  holder  of  a  bond  who  demanded 
payment,  was  not  also  the  owner  of  another  cause  of 
action.  The  consequence  is  that,  in  annexing  to  the 
deposit  of  the  funds  the  condition  that  no  bond  should 
be  paid  unless  it  was  accompanied  by  all  the  coupons  for 
accrued  interest,  the  defendant  did  not  make  a  sufficient 
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lawful  tender  to  stop  the  running  of  interest  from 
August  1,  1883. 

For  the  reasons  stated  the  learned  judge  below  erred 
in  holding  that  the  plaintiff  was  entitled  to  recover  only 
the  one  sixth  part  of  the  amount  of  the  coupons  sued 
upon.  The  plaintiff  is  entitled  to  recover  the  full 
amount  of  said  coupons. 

The  judgment  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Sedgwick,  Ch.  J.,  concurred. 


WILLIAM  MOORES  v.  JOHN  TOWNSHEND  and 

CHARLES   LEHMAN. 

Partition  judgment,  who  not  affected  by — Ejectment,  possession  under  an 

assessment  sale,  when  a  defence. 

One  in  possession  of  premises  claiming  a  right  for  a  term  of  years  is  not 
affected  by  the  judgment  in  an  action  brought  after  the  commencement 
of  such  possession  for  a  partition  of  such  premises,  to  which  he  is  not  a 
party. 

Possession  of  premises  founded  on  a  sale  by  the  corporation  of  the  City 
of  New  York  for  an  unpaid  assessment,  which  possession  under  some 
authority  derived  from  that  corporation  commenced  before  the  plain- 
tiff in  ejectment  acquired  title,  constitutes  a  good  defence  to. the  eject- 
ment action,  where  there  is  no  proof  showing  the  invalidity  of  the 
proceedings  under  which  such  possessor  claims  the  right  of  possession, 
or  otherwise  showing  that  he  took  possession  unlawfully,  and  no  proof 
that  the  plaintiff  in  ejectment  or  any  one  of  his  predecessors  in  title  ever 
was  in  possession. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Lstgraham,  JJ. 

Decided  February  14,  1887. 
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DefeDdaDt's  points. 

Application  for  judgment  on  a  verdict  for  the  defend- 
ants, directed  by  the  court  below  subject  to  the  opinion 
of  the  court  at  General  Term. 

The  facts  sufficiently  appear  in  the  opinion. 

L,  A.  Gould^  attorney,  and  Robert  L.  Wansley  of 
counsel  for  plaintiff  on  the  question  considered  in  the 
opinion,  argued: 

Plaintiff  proved  a  complete  record  title ;  defendants 
neither  proved,  nor  attempted  to  prove  any  title  what- 
ever; the  record  does  not  show  that  they  make  any 
claim  of  title  adverse  to  that  of  plaintiff,  or  that  their 
possession  is  hostile  to  plaintiff's  title. 

The  law  presumes  that  they  hold  or  occupy  in  sub- 
ordination to  the  record  title  of  plaintiff,  and  plaintiff 
therefore  is  entitled  to  judgment.  Code  of  Civil  Pro- 
cedure^  §  368 ;  Wood  v.  Squires,  1  JJwn,  481 ;  Stevens 
V.  Hauser,  39  I^,  Y.  304 ;  Greenleaf  v,  Brooklyn,  &c., 
R.  R.  Co.,  37  Hun^  435 ;  Sinclair  t?.  Field,  8  Cowen^  543, 
577 ;  3  Wait's  Actions  and  Defences,  p.  13. 

John  Townshendy  attorney,  and  of  counsel  for  defen- 
dants, on  the  questions  considered  in  the  opinion,  argued : 

I.  The  direction  of  the  verdict  was  right.  The  plaint- 
iff had  to  recover  upon  the  strength  of  his  own  title.  He 
showed  no  title,  (a)  No  possession  was  shown  in  Stans- 
berry,  nor  in  anyone  claiming  through  him.  Gardner 
V,  Heart,  1  N.  Y.  528;  Price  u.  Brown,  2  Cent  Rep. 
446. 

n.  Any  presumption  of  title  arising  from  the  decree 
in  partition  was  entirely  rebutted  by  the  defendants. 
(a)  The  giving  a  lease  by  Townshend  and  the  entry  by 
his  lessee  was  an  assertion  of  title.  Northrop  v.  Wright, 
7  Hill,  470 ;  Wilklow  v.  Lane,  37  Barh.  244.  (6)  Pos- 
session of  land  under  a  deed  [lease]  given  without  right 
in  the  grantor  [lessor],  is  adverse  to  the  rightful  owner. 
Sands  v.  Hughes,  53  N.  Y,  295.     (c)  Where  no  superior 
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title  is  shown,  possession  of  land  is  evidence  of  title  in 
fee  in  the  one  in  possession.  Hill  v.  Draper,  10  Barb, 
455.  (d)  If  Townshend  had  not  possession,  his  giving  a 
lease  to  Breen  would  have  been  an  unlawful  act — a  mis- 
demeanor (2  R.  S.,  691,  §  6);  but  it  must  be  presumed 
he  acted  lawfully — that  is,  that  he  had  a  right  to  give 
the  lease ;  because  "  no  man  is  presumed  without  evi- 
dence to  have  done  or  intended  to  do  an  unlawful  act." 
Culver  tj.' Rhodes,  87  'JST.  Y.  353.  (e)  The  deed  by 
the  Referee  to  Dayton  was  not  any  evidence  of  title. 
Moores  v.  Townshend,  102  JST.  Y.  392. 

in.  The  decree  in  partition  was  not  binding  upon  the 
defendants  in  this  action.  Before  the  partition  suit  was 
commenced  Townshend  had  given  a  lease  to  Breen,  and 
Breen  had  gone  into  possession.  Whether  that  posses- 
sion was  rightful  or  wrongful,  it  was  a  claim  by  the 
defendants  of  which  they  could  not  be  deprived  without 
being  heard.  People  v.  Walter,  68  N.  Y.  408 ;  Wright 
V.  Cabot,  89  N.  Y.  577 ;  Schrauth  v.  Dry  Dock  Bk.,  86 
iVT.  Y.  390;  Culver  v.  Rhodes,  87  iV:  Y  350;  Moores 
V.  Townshend,  102  iV.  Y.  391.  Defendants  could  not 
have  been  removed  by  writ  of  assistance.  Meigs  v. 
Willis,  8  Civ.  Fro.  R.  125. 

By  the  Court. — ^Freedman,  J. — The  plaintifE,  in  or- 
der to  maintain  ejectment,  relies  upon  a  record  title 
resting  upon  a  judgment  in  partition.  Such  a  judgment 
is  conclusive  upon  all  persons  specified  in  §§  1577  and 
1557  of  the  Code  of  Civ.  Proc,  but  the  defendants  in 
the  action,  wbt)  were  not  made  parties  to  that  suit,  are 
not  among  the  persons  so  specified. 

Before  the  partition  suit  was  commenced,  Townshend 
had  given  a  lease  to  Breen,  and  Breen  had  gone  into 
possession.  Breen  also  had  built  a  house  on  the  lot  in 
question  and  he,  and  his  successors  in  interest,  have 
been  in  possession  of  said  lot  ever  since  as  tenants  of 
Townshend.  Whether  that  possession  was  rightful  or 
wrongful  as  against  the  plaintiff,  it  was  a  claim  by  the 
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defendants  of  which  they  could  not  be  deprived  without 
a  hearing.  The  present  action  furnished  to  them  the 
first  opportunity  of  being  heard. 

The  case  shows  that  Townshend  is,  and  since  April 
22,  1879  has  been,  in  possession  of  the  lot  by  his  ten- 
ants, and  that  his  possession  is  founded  upon  a  sale  of 
the  premises  for  an  unpaid  jussessment,  which  sale  was 
made  to  him  in  September  1871,  for  the  period  of  ninety 
years. 

From  another  litigation  between  the  same  plaintiff 
and  Townshend,  reported  in  102  i\r.  Y.  387,  it  appears 
that  the  sale  for  the  assessment  was  actually  followed 
up  by  a  conveyance  by  the  comptroller  to  Townshend 
dated  September  19,  1873.  This  conveyance,  if  it  had 
been  given  in  proof  here,  would  establish  prima  facie 
the  regularity  of  the  proceedings  which  led  up  to  it,  and 
the  rightfulness  of  Townshend's  possession.  But  this 
was  not  done.  The  case  is  therefore  to  be  treated  as 
without  direct  proof  of  the  existence  of  a  conveyance. 
Nevertheless,  as  the  law  never  presumes  a  wrong,  it 
may,  under  the  exceptional  circumstances  of  this  case, 
be  inferred  that  Townshend  did  take  possession  under  a 
lease  from  the  corporation. 

The  case  then  comes  down  to  this :  The  plaintiff  at 
the  trial  showed  an  apparently  good  record  title,  but  no 
possession  in  himself  or  in  some  one  of  his  predecessors 
in  title,  while  the  defendant  Townshend  showed  actual 
possession  founded  upon  a  sale  by  the  corporation  of 
the  City  of  New  York  for  an  unpaid  assessment,  and 
that  his  possession  under  some  authority  derived  from 
said  corporation  commenced  before  the  plaintiff  ac- 
quired title. 

Now  it  was  held  by  the  Court  of  Appeals  in  Bedell  v. 
Shaw,  59  If.  Y.  46,  that  possession  and  claim  for  over 
twenty  years,  under  a  lease  for  a  term  of  years  executed 
by  a  municipal  corporation  upon  a  sale  for  unpaid  assess- 
ments, are  not  adverse  to,  but  consistent  with  the  title 
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of  the  owner  in  fee,  and  that  they  are  not  in  hostility  to 
such  title,  but  in  accord  with  it. 

Under  this  doctrine,  reaffirmed  by  the  Court  of  Ap- 
peals in  62  JV^.  Y.  632,  Townshend,  even  if  he  had  made 
full  proof  of  a  lease  to  himself,  could  not  insist  that  his 
possession  was  adverse  to  plaintifiE's  title. 

But  on  the  other  hand,  the  application  of  the  said 
doctrine  does  not,  upon  the  meagre  state  of  facts  dis- 
closed by  the  record,  entitle  the  plaintiff  to  a  judgment 
in  ejectment. 

To  recover  in  this  action  the  plaintiff,  although  his 
record  title  is  good,  must  establish  an  immediate  right 
of  possession,  and  as  the  defendant  Townshend  is  in 
actual  possession,  under  at  least  a  claim  of  right  for  a 
term  of  years,  and  under  circumstances  which  do  not  of 
themselves  show  that  his  claim  is  unfounded,  the  plaint- 
iff must  show  a  right  to  immediate  possession  superior 
to  Townshend' s  claim. 

There  being  no  proof  showing  the  invalidity  of  the 
proceedings  under  which  Townshend  claims  the  right  of 
possession,  or  otherwise  showing  that  Townshend  took 
possession  unlawfully,  and  no  proof  that  the  plaintiff  or 
one  of  his  predecessors  in  title  ever  was  in  possession, 
the  plaintiff  has  not  established  a  right  to  immediate 
possession  superior  to  Townshend's  claim. 

The  defendants  are  entitled  to  final  judgment  upon 
the  verdict  ordered  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 

Ingraham,  J.,  (dissenting) — ^I  am  unable  to  agree  that 
defendant  is  entitled  to  judgment  on  the  verdict.  The 
record  shows  that  plaintiff  proved  a  deed  from  one 
Stansbury  to  William  H.  DeGroot,  dated  May,  1855,  con- 
veying the  premises  described  in  the  complaint ;  a  deed 
from  William  H.  DeGroot  to  Theodore  R.  B.  DeGroot, 
purporting  to  cdnvey  certain  premises;  the  judgment 
roll  in  an  action  to  partition  the  property  to  which  all 
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the  heirs  at  law  of  William  H.  DeGroot  and  Theodore 
R.  B.  DeGroot  were  parties;  a  judgment  in  that  action 
adjudging  that  the  parties  to  that  action  were  the  own- 
ers, seized  of  the  property  in  question,  and  directing  that 
the  said  premises  be  sold  by  the  referee  therein  appointed ; 
a  sale  by  said  referee  ;  the  referee's  deed  conveying  the 
property  described  in  the  complaint  to  Dayton,  and  a 
deed  from  Dayton  to  the  plaintiff  conveying  the  said 
property. 

The  proofs  given  on  the  trial  of  the  conveyance  of  the 
property  to  William  H.  DeGroot,  the  record  in  the  parti- 
tion suit  to  partition  DeGroot  property,  and  of  the  find- 
ing of  the  court  in  that  suit  that  the  property  in  question 
belonged  to  the  parties  thereto,  and  that  it  should  be  sold 
by  the  referee,  were  sufficient  prima  facie  evidence  of 
title.    Greenleaf  v.  Brooklyn,  &c.,  R.  R.  Co.,  37  Hun.  436. 

And  the  deed  of  the  referee  under  that  judgment  to 
Dayton,  and  the  deed  by  Dayton  to  the  plaintiff  con- 
veyed the  premises  described  in  the  complaint  to  the 
plaintiff  in  this  action. 

It  is  entirely  immaterial  whether  the  conveyance  from 
William  H.  DeGroot  to  Theodore  R.  B.  DeGroot  covered 
the  premises  in  question.  The  action  for  partition  in 
which  the  heirs  at  law  of  William  H.  DeGroot  and  Theo- 
dore R.  B.  DeGroot  were  parties,  made  the  conveyance 
under  the  judgment  in  that  action  effectual  to  convey 
all  the  interests  of  either  William  H.  DeGroot  or  Theo- 
dore R.  B.  DeGroot. 

The  fact  that  the  defendant  Townshend  was  in  pos- 
session of  the  premises  at  the  time  of  the  trial,  or  that 
he  on  April  22d,  1879,  gave  a  lease  of  these  premises  to 
John  Breen  who  then  went  into  possession,  is  not  suffi- 
cient to  overcome  this  presumption. 

It  is  not  stated  that  Townshend  made  that  lease  claim- 
ing title  to  the  property.  As  possession  is  presumed  to 
follow  the  legal  title  unless  the  contrary  is  shown,  Town- 
shend's  possession  would  not  be  presumed  to  be  adverse 
to  the  real  owner. 
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The  mere  finding  of  the  referee  in  the  partition  suit 
that  the  premises  had  been  sold  for  taxes  does  not  imply 
that  a  lease  had  been  executed,  or  that  Townshend  at 
that  time  had  any  right  to  the  possession  of  the  prem- 
ises under  that  sale.  The  tax  lease  was  not  proved  on 
the  trial.  It  was,  however,  held  in  Bedell  v.  Shaw,  59 
iV'.  Y.  p.  46,  and  in  62  iNT.  Y.  632,  that  possession  and 
claim  under  a  municipal  tax  lease  is  not  adverse  to,  but 
consistent  with  the  title  of  the  owner  in  fee,  and  is  not 
in  hostility  to  the  title  but  in  accord  with  it  and  in  con- 
sequence of  it,  and  that  the  law  adjudges  the  possession 
of  the  lessee  to  be  no  greater  than  that  of  tenant  for  a 
term  of  years. 

The  finding  therefore  in  the  partition  case  if  it 
amounts  to  anything,  would  show  that  Townshend  at 
that  time  did  not  hold  as  the  owner  of  the  property,  and 
is  not  therefore  inconsistent  with  the  finding  that  the 
parties  in  that  action  were  the  owners  in  fee. 

I  think,  therefore,  that  plaintiff  is  entitled  to  judg 
ment. 


*  JAMES  M.  SELOVER,  Respokdent,  v.  ASBUEY 

HARPENDING,  Appellant. 

CarUnxd  to  indemnify  y  or  to  guarantee,  against  loss — Measure  of  damages ^ 
the  amount  which  was  obliged  to  be  and  was  in  fact  paid. 

By  the  agreement  between  the  plaintiff  and  defendant,  defendant  guaran- 
teed and  was  to  indemnify  and  keep  harmless  the  plaintiff  against  all 
losses  which  might  arise  on  account  of  any  depreciation  in  the  market 
value  of  stocks  which  plaintiff  should  buy  and  sell  in  his  own  name  for 
account  of  defendant  under  the  agreement. 

There  were  losses  on  such  stocks  arising  from  depreciation  in  their  market 
value,  but  with  a  single  exception,  plaintiff  had  not  paid  such  losses  to 
the  brokers  who  made  the  purchases. 

Held,  that  the  contract  was  strictly  one  to  indemnify  and  save  harmless ; 
and  that  the  measure  of  damages  was  the  sum  which  plaintiff  was 
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obliged  to,  and  actually  did  pay  by  reason  of  the  losses  arising  from 
such  depreciation. 

Before  Freedman  and  Ingraiiam,  JJ. 

Decided  February  14,  1887. 

Appeal  from  judgment  entered  upon  a  verdict. 

The  facts  sufficiently  appear  in  the  opinion. 

Abbott  Brothers^  attorneys,  Robert  G.  Ingersoll,  Ah 
bert  Allen  Abbott  and  Victor  Morawetz,  of  counsel  for 
appellant,  on  the  questions  considered  in  the  opinion 
cited:  Gilbert  v.  Wiman,  1  iV^.  F.  550;  Aberdeen  v. 
Blackmar,  6  Hill,  324;  California  Dry  Dock  Co.  v. 
Armstrong,  8  Sawyer,  523 ;  Crippen  v.  Thompson,  6 
Barb.  532;  Belloni  v.  Freeborn,  63  iV*.  F.  390;  Kohler 
V.  Mattlage,  72  iV'.  F.  259 ;  Rector,  etc.,  Trinity  Ch.  r. 
Higgins,  48  N.  F.  532 ;  National  Bank  of  New  York 
V.  Bigter,  83  iV.  F.  51 ;  Wright  v.  Whitney,  40  Barb. 
255 ;  Churchill  v.  Hunt,  3  Davis,  321 ;  Weller  v.  Eames, 
15  Minn.  4G1 ;  Ewing  v.  Reilly,  34  Mo.  113 ;  Cutter  v. 
Southern,  1  William  Saunders,  133 ;  Wicks  v.  Hoppock, 
6  Wall.  84  ;  Carson  Opera  House  v.  Miller,  16  Nev.  327, 
332;  Van  Slyck  v.  Kimball,  8  Johns.  197;  Matter  of 
Negus,  7  Wend.  499;  Jackson  v.  Toot,  17  Johns.  482; 
Gennings  v.  Norton,  35  Me.  308 ;  Hay  v.  Buckner,  1 
Freem.  Ch.  {Miss,),  533 ;  Taliaferro  v.  Brown,  11  Ala. 
702 ;  St.  Albans  v.  Curtis,  1  D.  Chip.  ( Verm.)  164. 

E.  H.  Grandin,  attomcj^,  and  Ira  Shafer  of  counsel 
for  respondent,  on  the  question  considered  in  the  opinion 
cited:  2  Sedgwick  on  Damages,  10,  n.  2;  Gries  v. 
Zeck,  24  Ohio  St.  329 ;  Noble  v.  Arnold,  23  Ohio  St, 
264 ;  Churchill  v.  Hunt,  3  Denio,  321 ;  Eockfeller  v. 
Donnelly,  8  Cow.  623 ;  Bellini  v.  Freeburn,  63  iV.  F. 
383,  390 ;  Crocker  on  Sheriffs,  §  845,  847 ;  Wright  v. 
Whiting,  40  Barb.  235;  Jarvis  v.  SewaU,  40  Barb.  236; 
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Seligman  v.  Dudley,  19  Sun,  186,  187;  2  Sedgwick  on 
DamageSy  pp.  3  and  7 ;  Johnson  v.  Gilbert,  9  Hun,  469, 
and  cases  cited ;  Bancroft  v.  Mispear,  44  Barh.  209 ; 
Chace  v.  Hinman,  8  Wend.  452 ;  8  Cow.  628 ;  Gilbert 
V.  Wiman,  1  Comst.  550 ;  Story  v.  Lyon,  63  iV^.  Y.  172, 
383. 

By  the  Court. — ^Ingraham,  J. — ^The  plaintifE  alleges 
in  his  complaint  "  That  in  and  by  said  contract  between 
said  plaintifE  and  the  defendant,  it  was  agreed  that 
plaintiff  should  buy  the  said  stock  in  his  own  name,  pay 
the  commissions  for  buying  and  selling  the  same  and 
pay  the  interest  which  might  arise  for  holding  and 
carrying  the  said  stock,  and  said  defendant  guaranteed 
and  was  to  indemnify  and  keep  harmless  the  said  plaint- 
iff against  all  losses  which  might  arise  on  account  of 
any  depreciation  in  the  market  value  of  said  stock,  and. 
all  commissions  for  purchasing  and  selKng  said  stock  and 
interest  made  or  incurred  in  holding  and  carrying  the 
said  stock,  and  in  case  of  an  advance  in  the  value  of  the 
said  stock,  that  after  deducting  commissions  and  interest 
the  gain  or  profit  arising  from  such  advance  should  be 
equally  divided  between  said  plaintiff  and  the  said  de- 
fendant. 

The  plaintiff,  to  sustain  this  allegation,  gave  evidence 
on  the  trial  tending  to  show  that  the  defendant  made 
the  contract  alleged  in  the  complaint,  and  that  question 
was  submitted  to  the  jury,  and  they,  having  found  for 
the  plaintiff,  it  must  be  assumed  that  the  contract 
alleged  in  the  complaint  was  made  by  the  defendant. 

The  defendant  asked  the  court  to  charge  "  That  there 
is  no  evidence  that  the  plaintiff  in  this  case  has  sus- 
tained any  damages  unless  for  the  sum  of  $3,000, 
claimed  by  him  to  have  been  paid  by  him  to  Dillingham 
&  Co.,  or  Parkes  &  Co.,  February  13, 1883."  The  court 
refused  to  charge  as  requested  and  the  defendant  ex- 
cepted. The  court  then  charged  the  jury  "If  you 
believe  the  evidence  to  be  true,  the  loss  he  sustained 
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was  the  difference  between  the  price  at  which  the  stock 
was  purchased  and  its  price  at  the  time  it  was  sold,  with 
commissions  and  interest."  To  that  charge  the  defen- 
dant excepted. 

It  appeared  by  the  evidence  that  with  the  exception 
of  ^3,000  paid  to  Parkes  &  Co.,  none  of  the  losses  on 
the  stock  had  been  paid  by  the  plaintiff  to  the  brokers 
who  purchased  the  stock,  but  that  the  loss  still  remained 
due  and  owing  by  him  to  such  brokers,  and  the  question 
is  whether  on  the  contract  as  alleged  and  proved,  the 
plaintiff  was  entitled  to  recover  for  the  amount  of  the 
loss  not  paid  by  him  on  the  stock  purchased  under  the 
agreement  and  which  remains  unpaid. 

To  determine  defendant's  liability,  it  is  first  necessary 
to  ascertain  what  the  defendant  agreed  to  do.  If  the 
guarantee  was  against  liability,  or  the  obligee  becoming 
.liable,  there  is  a  breach  of  the  covenant,  and  as  soon  as 
the  obligee  became  liable  to  pay,  a  cause  of  action 
existed,  and  although  this  principle  has  been  questioned 
it  is  now  firmly  established  in  this  state. 

Where,  however,  the  contract  is  a  guaranty  against 
damage  or  a  guaranty  against  loss,  before  there  can  be 
a  breach  the  obligee  must  suffer  loss  or  sustain  damage, 
and  in  that  case  before  a  cause  of  action  exists  actual 
loss  or  damage  must  be  shown. 

In  Belloni  v.  Freeborn,  63  N.  Y.  390,  Allen,  J.  said  : 
"  Had  the  bond  been  conditional  solely  to  indemnify  and 
save  harmless  from  damage  by  reason  of  the  liability, 
the  obligee,  the  recovery  would  necessarily  have  been 
limited  to  the  actual  damages  sustained  by  him.  He 
could  only  have  recovered  to  the  amount  of  actual 
damnification." 

In  Aberdeen  v.  Blackmar,  6  Hill,  324,  the  covenant 
was  to  indemnify  and  save  hannless  the  plaintiff  from 
any  claim  or  demand  that  one  Fuller  might  then  have 
or  might  thereafter  have  against  the  plaintiff.  It  was 
held  that  this  was  strictly  a  contract  to  indemnify  and 
save  harmless  and  nothing  more^  and  that  the  plaintiff 
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showed  no  breach,  although  judgment  had  been  recov- 
ered against  him,  the  court  saying,  "It  is  not  an  agree- 
ment to  indemnify  against  liability ;  but  it  is  a  common 
case  to  indemnify  against  the  claim  of  a  third  person, 
and  before  plaintiff  can  recover  he  must  show  he  has 
been  damnified."  In  the  case  of  Kohler  v.  Matlage,  72 
a.  Y.  267,  the  court  say  "  The  distinction  is  clearly 
defined  between  such  an  obligation  and  an  indemnity 
against  loss  or  damage  by  reason  of  a  liability.  In  the 
former  case  the  covenantee  is  to  be  saved  from  the  thing 
specified,  and  in  the  latter  from  the  consequence  of  it." 
And  in  the  case  of  Sinsheimer  v.  Tobias,  53  Super. 
Court  508,  the  rule  is  stated  "If  the  contract  made 
by  Tobias  was  only  to  indemnify  the  plaintiff  and  save 
him  harmless  against  claims  of  the  creditors  of  the  firm, 
payment  of  the  claims  or  some  of  them  by  plaintiff  would 
have  been  necessary  to  sustain  an  action  for  damages." 

In  the  case  of  Gilbert  v.  Wiman,  1  Coms.,  550,  the 
distinction  is  said  to  be  between  an  affirmative  cov- 
enant for  a  specified  thing  and  one  of  indemnity  against 
damage  by  reason  of  the  non-performance  of  the  thing 
specified. 

In  the  case  last  cited  the  condition  of  the  obligation 
was  "  That  the  said  sheriff  shall  not  sustain  any  damage 
or  molesta^tion  whatsoever  by  reason  of  any  act  from 
this  day  done  or  any  liability  incurred  by  or  through 
said  deputy.  The  court  held  that  plaintiff  could  only 
recover  the  amount  of  damage  actually  shown  to  have 
been  incurred  by  the  obligee ;  that  b}'^  that  obligation 
the  defendant  agreed  that  the  plaintiff  should  not  sus- 
tain any  damage,  which  means  actual  damage,  by  reason 
of  any  liability  incurred  by  the  act  of  the  deputy. 

It  was  held  by  the  commission  of  appeals  in  the  case 
of  Trinity  Church  v,  Higgins,  48  N,  Z.  537,  "  the  rule 
may  be  definitely  drawn  from  numerous  cases,  that  where 
indemnity  only  is  expressed,  damage  must  be  sustained 
before  a  recovery  can  be  had,"  and  this  rule  is  approved 
in  the  case  of  National  Bank  of  Newburg  v.  Bigler,  83 
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JV^  Y.  61,  where  the  court  say  "  where  the  indemnity 
provided  is  against  a  charge  or  fixed  legal  liability,  the 
obligee  is  to  be  saved  from  the  thing  specified  and  the 
right  of  action  becomes  complete  upon  the  defendant's 
failure  to  do  the  particular  thing  he  agreed  to  perform, 
while  on  the  other  hand  where  the  covenant  is  for  in- 
demnity only  and  against  resultant  damages,  these  must 
be  actually  suffered  before  an  action  can  be  maintained. 

The  contract  alleged  in  this  case  was  to  indemnify 
and  keep  harmless  the  plaintiff  against  all  loss  which 
might  arise  on  account  of  any  depreciation  in  the  mar- 
ket value  of  the  stock.  The  contract  proved  was  that 
the  defendant  would  guarantee  the  plaintiff  against  loss. 
By  the  agreement  it  was  the  plaintiff  who  was  to  be 
indemnified,  and  the  loss  was  to  be  the  loss  of  the  plain- 
tiff, not  of  the  brokers.  Until  therefore  the  phiintiff 
was  actually  damnified  by  having  actually  paid  some- 
thing, he  sustained  no  loss. 

There  is  a  marked  conflict  between  many  of  the  cases 
on  this  subject,  and  it  is  difficult  to  reconcile  them.  The 
later  authorities  however  maintain  the  distinction  above 
referred  to,  and  I  think  it  clear  that  the  covenant  in  this 
case  is  for  an  indemnity  against  the  loss  only,  and  that 
such  loss  must  be  actually  suffered  before  an  action  can 
be  maintained. 

I  think  therefore,  the  trial  judge  erred  in  charging 
that  the  measure  of  damage  was  the  difference  between 
the  price,  at  which  the  stock  was  purchased,  and  its 
price  at  the  time  it  was  sold,  and  the  judgment  should 
therefore  be  reversed,  and  a  new  trial  ordered  with  costs 
to  appellant  to  abide  the  event  of  the  action. 

Freedman,  J.,  concurred. 


SCOTT  V.  KENT.  257 


Statement  of  the  Case. 


JAMES  SCOTT  axd  others,  Respondents  v.  PERCY 

KENT,   IMPLEADED,   APPELLANT. 

Application  by  the  creditor  of  both  an  old  and  new  firm,  the  latter  being 
formed  by  the  advent  of  a  new  partner  on  the  dissolution  of  the  former 
and  the  retiretnent  of  one  of  its  partners,  of  payments  made  by  the  new 
firm  to  a  debt  of  the  old  one,  when  not  justified. — Estoppel. — Promises  by 
a  member  of  the  new,  in  relation  to  an  indebtedness  of  the  old  firm, 
effect  of 

A  firm  dissolved,  and  one  of  the  partners  retired ;  a  new  firm  was  formed, 
anew  member  coming  in  (viz:  the  above  appellant).  The  new  firm 
undertook  to  pay  the  indebtedness  of  the  old  firm  as  it  appeared  on  the 
books  of  that  firm.  The  firm  name  of  the  new  firm  was  the  same  as  that 
of  the  old  one.  At  the  time  of  its  dissolution  the  old  firm  was  indebted 
to  the  plaintiff  in  a  large  sum  of  money,  including  therein  a  certain  item 
of  $2,978.07  which  did  not  appear  on  its  books.  The  new  firm  con- 
tinued dealing  with  plaintiffs,  and  made  purchases  from  and  payments  to 
them.  The  payments  so  made  were  sufficient  to  pay  for  all  goods  pur- 
chased by  the  new  firm.  The  plaintiffs,  however,  applied  such  payments 
to  the  old  indebtedness  of  $2,978.07  and  sued  tlie  members  of  the  new 
firm  for  the  price  of  the  goods  sold  to  that  firm.  Befoi*e  any  payments 
made  by  the  new  firm  plaintiffs  knew  of  the  change  in  the  firm.  The 
appellant  Kent  had  no  knowledge  of  the  existence  of  this  item  of  indebt- 
edness until  after  the  application  of  the  payments  to  it,  and  when  he 
discovered  its  existence  he  refused  to  pay  it  or  to  allow  the  money  paid 
by  him  to  be  applied  to  it.  It  did  not  appear  that  the  new  firm  had 
sufficient  assets  of  the  old  one  to  pay  the  indebtedness ;  nor  that  Kent 
had  acquiesced  in  the  application  after  he  had  notice  of  such  application ; 
nor  that  plaintiff ^s  opportunity  of  collecting  from  the  old  firm  had  been 
lost ;  nor  that  they  were  in  any  worse  position  than  they  were  at  the 
time  of  the  dissolution  of  the  old  fii*m. 

Held,  1st:  That  the  plaintiffs  were  not  justified  in  making  the  application. 
2d :  That  Kent  was  not  estopped  from  claiming  that  such  application 
was  not  justifiable.  3d :  That  applying  the  payments  on  the  purchases 
made  by  the  new  firm,  there  was  notliing  due  thereon. 

A  naked  promise  by  a  member  of  a  new  firm  in  relation  to  an  indebtedness 
of  an  old  firm  of  which  he  was  also  a  member,  will  not  bind  the  new 
firm. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Vol   XXn— 17       Decided  February  14,  1887. 
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Respondents*  points. 


Appeal  from  judgment  entered  on  report  of  referee. 
The  facts  sufficiently  appear  in  the  opinion. 

Lowreyy  Stone  and  Auerhach  attorneys  and  Ch.  Fran- 
cis Stone  of  counsel  for  appellant,  reviewed  the  evi- 
dence, and  on  the  legal  aspects  argued. 

1.  The  judgment  compels  the  appellant  who  is  found 
to  have  made  no  agreement  to  assume  the  liabilities  of 
the  old  firm,  to  pay  $3,000  more  than  if  he  had  so 
agreed.  Cranford  v.  Cocks,  6  Exchequer  R.  87.  This 
result  is  only  arrived  at  by  treating  the  appellant  a*s 
having  "entrusted"  Bayard  with  checks  drawn  directly 
to  plaintiff's  order,  some  of  which  Bayard  was  author- 
ized to  use  in  paying  the  old  firm's  debts,  but  as  to  the 
rest  of  which  he  had  no  such  authority. 

2.  The  judgment  allows  the  plaintiffs,  who  have  not 
been  misled  to  their  prejudice,  to  adopt  and  then  to 
profit  by  the  wrong  of  Bayard,  merely  because  the  first 
checks  were  not  drawn  payable  to  Bayard  and  then  en- 
dorsed by  him  to  the  plaintiffs.  It  sacrifices  justice  to 
the  merest  form.     Piano  v,  Bernard,  2  Lea  Tenn.  R.  367. 

L.  H,  Arnold  attorney  and  of  counsel  for  respond- 
ents, reviewed  the  evidence,  and  on  its  legal  aspects 
argued. 

1.  If  Bayard  had  no  authority  to  pay  the  debts  of  the 
old  firm,  excepting  such  as  appeared  on  its  books,  and 
exceeded  his  authority  in  paying  the  item  of  ^2,978.07 
above  mentioned,  the  new  firm  and  the  appellant  are 
nevertheless  liable  for  his  acts.  He  had  the  apparent 
authority  to  do  it.  The  appellant  was  negligent  in  fail- 
ing, to  notify  the  respondents  of  the  extent  of  Bayard's 
authority,  and  of  its  termination,  and  on  familiar  princi- 
ples, the  appellant  as  one  of  two  innocent  parties,  should 
bear  the  loss,  because  he  put  it  in  Bayard's  power  to  do 
the  acts  complained  of.  Marsh  r.  Gilbert,  2  Hiin,  58. 
Apparent  authority  operates  by  way  of  estoppel.     Peo- 
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pie  V.  Bank  of  North  America,  75  N.  Y.  547 ;  Nash  v. 
Hartford  Fire  Ins.  Co.,  73  N,  Y.  5. 

By  THE  Court. —  Ingraham,  J. — This  action  was 
brought  to  recover  a  balance  due  plaintiffs  for  goods  sold 
and  delivered  to  the  firm  of  C.  H.  Bayard  &  Co.  The 
defendant  Kent  answered  alleging  payment.  It  appeared 
that  defendants  made  payment  to  the  plaintiffs  sufficient 
to  pay  for  all  goods  purchased  by  them.  The  plaintiffs, 
however,  applied  a  portion  of  the  moneys  paid  to  the 
liquidation  of  an  account  due  to  them  by  the  firm,  of 
which  the  defendants  were  the  successors,  and  the  right 
to  make  such  application  is  the  question  involved  on  this 
appeal. 

The  referee  found  that  prior  to  the  18th  day  of  April, 
1884,  there  existed  a  partnership  firm  of  C.  H.  Bayard 
&  Co.,  which  was  composed  of  the  defendant  Bayard  and 
one  Jackson ;  that  said  firm  was  dissolved  on  or  about 
the  18th  of  April,  1884,  and  the  defendant  firm  of  C.  H. 
Bayard  &  Co.  was  formed  on  that  day  ;  that  plaintiff  be- 
tween April  18th  and  April  30th,  1884,  knew  that  Kent 
had  joined  the  firm  ;  that  on  said  April  18th,  1884,  there 
was  a  large  balance  of  money  due  from  the  old  firm  to 
the  plaintiffs,  and  that  said  balance  included  one  item  of 
$2,978.07,  which  did  not  appear  upon  the  books  of  the 
old  firm ;  that  on  the  organization  of  the  new  firm  an 
arrangement  was  made  between  the  new  firm  and  the 
old  firm  by  which  the  new  firm  undertook  to  pay  by 
checks  upon  its  bank  account  the  indebtedness  of  the  old 
firm  of  C.  H.  Bayard  &  Co.,  as  that  indebtedness  appeared 
upon  the  books  of  the  said  old  firm  ;  and  that  to  carry 
out  said  agreement  tha  new  firm  did  pay  all  of  the 
indebtedness  of  the  old  firm  to  the  plaintiffs  excepting 
the  said  item  of  $2,978.07. 

It  appeared  that  the  new  firm  went  on  dealing  with 
the  plaintiffs,  and  made  purchases  of  goods  from  them, 
and  made  pajnments  to  them  on  account  of  such  pur- 
chases sufficient  to  pay  in  full  for  such  goods  purchased, 


260  SCOTT  V.  KENT. 


Opinion  of  the  Court,  by  Ikgraham,  J. 


such  payments  commencing  April  30th.  The  plaintiffs 
however  applied  the  money  so  paid  by  the  new  firm  to 
the  payment  of  the  said  sum  of  $2,978.07,  and  the  ref- 
eree found  as  a  conclusion  of  law  that  the  plaintiffs  were 
justified  in  appropriating  to  the  indebtedness  of  the  old 
firm  all  the  payments  that  were  made  upon  the  accounts 
of  the  plaintiffs  with  the  two  firms  of  C.  H.  Bayard  & 
Co.  prior  to  the  month  of  September,  1884,  and  that  by 
makmg  such  application  the  indebtedness  of  the  old 
firm  of  C.  H.  Bayard  &  Co.  to  the  plaintiffs  was  extin- 
guished. There  was  no  promise  made  by  the  new  firm 
or  the  defendant  Kent  to  pay  all  the  debts  of  the  old 
firm  or  to  pay  the  item  of  $2,978.07,  as  that  item  did  not 
appear  upon  the  books  of  the  old  firm  as  an  indebted- 
ness. The  new  firm  was  therefore  under  no  obUgation 
to  pay  this  indebtedness. 

Nor  was  the  new  firm,  nor  the  defendant  Kent  liable 
for  the  debts  of  the  old  firm  contracted  before  he  became 
a  member  of  the  new  firm.  Fuller  v.  Rowe,  59  Bar- 
hour,  344 ;  principle  affirmed  in  Court  of  Appeals,  57 
N.  r.  27. 

The  referee  justified  the  appropriation  of  the  money 
paid  by  the  new  firm  to  the  liquidation  of  the  amount 
due  by  the  old  firm  by  reason  of  the  course  of  dealing 
between  the  new  firm  and  the  plaintiff. 

The  difficulty  with  this  view  is  that  the  money  which 
it  is  sought  to  apply  to  the  indebtedness  of  the  old  firm, 
was  not  the  money  of  the  old  firm  but  was  the  money 
of  the  new  firm. 

The  referee  found  as  a  fact  that  the  defendant  Kent 
had  no  knowledge  of  the  existence  of  their  indebtedness 
to  which  the  payment  by  the  defendant  was  appUed 
until  after  the  payments  which  were  applied  to  such  in- 
debtedness were  made,  and  it  appeared  by  the  evidence 
tliat  when  he  discovered  that  such  indebtedness  existed 
he  refused  to  pay  it  or  to  allow  the  money  paid  by  him 
to  be  applied  to  its  payment. 

It  was  held  in  the  Supreme  Court  in  the  case  of  Puller 
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V.  Howe  {supra),  "  after  that  (viz.  the  formation  of  the 
co-partnership)  the  money  paid  was  the  money  of  the 
partnership  as  then  existing  and  could  not  be  applied 
to  the  payment  of  the  debts  of  a  different  co-partnership 
without  the  express  agreement  that  it  might  be  so 
applied,  or  unless  the  defendant  had  made  himself  jointly 
liable  with  the  others  for  the  pajmient  of  an  older  debt, 
and  on  appeal  the  commission  of  appeals  held  that  de- 
fendant was  not  liable  without  a  new  agreement  upon  a 
consideration."     See  57  N.  T.  27. 

The  fact  that  when  some  money  was  paid  by  the  new 
firm  to  the  plaintiffs  the  indebtedness  of  the  new  firm 
had  not  matured,  was  explained  by  the  testimony  of  the 
appellant  that  at  the  time  the  payment  was  made  he 
pointed  out  to  plaintiff's  book-keeper  that  there  was 
nothing  due  from  the  new  firm,  to  which  the  book-keeper 
answered,  "  Well,  according  to  that "  (referring  to  the 
ledger  account  of  the  new  firm)  "it  seems  you  do  not 
owe  us  anything ;  but  they  told  me  at  our  office  that 
you  owed  us  this  money,  and  we  would  like  to  have  some 
money.  We  want  to  make  a  remittance,  and  even  if 
you  do  not  owe  us  this  money,  you  will  owe  us  some 
money  which  will  soon  become  due,  and  if  you  will  pay 
it  you  will  get  credit  for  it  on  your  account,"  on  which 
statement  the  payment  was  made. 

There  was  no  evidence  that  at  the  time  of  such  pay- 
ment the  new  firm  had  sufficient  assets  of  the  old  firm 
in  its  possession  to  pay  the  indebtedness  in  question. 
Nor  is  appellant  estopped  from  claiming  that  the  pay- 
ment made  by  the  new  firm  should  be  applied  to  the 
indebtedness  of  the  new  firm  and  not  to  the  indebted- 
ness of  the  old  firm.  There  is  no  finding  by  the  referee 
that  the  appellant  acquiesced  in  the  application  of  the 
payments  to  the  indebtedness  of  the  old  firm  after  he 
had  had  notice  of  such  application,  nor  that  plaintiff  was 
injured  in  any  way  by  the  failure  of  the  appellant  to 
object.  It  does  not  appear  that  plaintiff's  opportunity  of 
collecting  its  indebtedness  from  the  old  firm  has  been 


262  CRAWFORD  v,  D.,  L.  &  W.  R.  R.  CO. 


Statement  of  the  Case. 


lost,  or  that  they  are  in  any  worse  position  now  than  they 
were  at  the  time  of  the  dissolution  of  the  old  firm.  So 
far  as  Bayard  acted  in  relation  to  the  matter  of  the  in- 
debtedness of  the  old  firm,  he  was  acting  in  his  individ- 
ual interest,  and  a  promise  in  the  name  of  the  new  firm 
in  relation  to  such  indebtedness  without  consideration, 
could  not  bind  the  new  firm. 

Upon  the  facts  as  found  by  the  referee  I  think  there- 
fore that  the  defendants  have  paid  the  plaintiff  for  the 
goods  purchased  by  them. 

K  there  is  any  property  of  the  old  firm  in  the  hands 
of  the  defendant,  plaintiff  can  reach  such  property  in  a 
proper  action,  but  this  action  being  to  recover  for  the 
goods  sold  and  delivered  to  the  new  firm,  and  it  appear- 
ing that  the  goods  sold  and  delivered  had  been  paid  for, 
plaintiff  cannot  recover. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


ANN  CRAWFORD,  Appellant,  v.  THE  DELAWARE, 
LACKAWANNA  and  WESTERN  RAILROAD 
COMPANY,  Respondent. 

negligence  case — Crossings — Warning ^  obligation  of  not  necessarily  s€UiS' 
fied  by  ringing  bell — Sufficiency  of— in  general  a  question  for  the  jury 
under  the  circumstances  of  each  case — Effect  of  obstructions — Contributory 
negligeiice,  facts  raising  a  question  for  the  jury. 

The  accident  occurred  at  a  point  where  the  railroad  of  the  defendant 
crossed  a  highway.  There  were  three  tracks,  two  used  for  the  passage 
of  ti'ains,  and  the  third  being  the  most  easterly  one,  a  side  track  on  which 
there  were  twenty  empty  cars.  The  highway  had  a  rise  of  eight  feet 
in  the  one  hundred  feet  next  casterlv  of  the  track.    The  vehicle  in  which 
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plaintiff  was  seated  was  coming  from  the  east  and  proceeding  westerly 
along  the  highway.  The  driver  listened  and  looked  but  neither  saw  nor 
heard  anytliing  indicating  the  approach  of  a  ti*ain.  The  engineer  of  the" 
train  testified  that  the  bell  was  inmg  for  some  time  before  they  reached 
the  crossing,  but  that  he  could  not  see  the  carriage  until  it  appeared  on 
the  track,  and  he  was  beyond  the  empty  cai's.  Other  persons  in  other 
positions  saw  and  heard  the  train. 
Held,  1st,  That  die  mere  ringing  of  the  bell  was  not  of  itself  under  tlie 
circumstances  such  a  sufficient  warning  to  travelers  on  the  highway, 
although  it  could  be  heard  and  the  train  set;n  by  persons  in  a  different 
position,  as  that  a  linding  by  the  jury  that  the  defendant  was  negligent  in 
the  performance  of  its  duty  to  give  warning,  would  not  be  sustained. 

2.  That  under  the  circumstances  of  this  case  it  could  not  be  said  that  as 
a  question  of  law  the  defendant  was  not  guilty  of  negligence,  but  it 
was  for  the  juiy  to  say  whether  as  matter  of  fact  it  was  negligent  in  the 
use  and  management  of  its  tailway. 

3.  That  the  question  of  negligence  on  the  part  of  defendant  should  have 
been  left  to  the  jury. 

The  plaintiff  wjis  not  the  driver  of  the  vehicle.  She  was  the  servant  of 
the  driver  and  was  on  the  back  seat  of  the  carnage  taking  care  of  a 
child.  She  neither  looked  nor  listened,  for  any  indication  of  an  ap- 
proaching ti*ain.  It  did  not  appear  that  any  act  of  hers  would  have 
avoided  the  accident. 

Held^  that  the  question  as  to  whether  there  was  contributory  negligence 
on  her  part  should  have  been  left  to  the  jury. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  February  14,  1887. 

Appeal  from  judgment  entered  upon  the  verdict  of 
the  jury  directed  by  the  court. 

The  facts  sufficiently  appear  in  the  opinion. 

Holmes  and  Adams^  attorneys,  and  Artemus  H. 
Holmes^  of  counsel  for  appellant,  on  the  question  con- 
sidered, in  the  opinion,  argued : 

I.  The  court  erred  in  determining  that  there  was  no 
evidence  sufficient  to  go  to  the  jury  upon  the  question 
of  defendant's  negligence.  Weber  u.  Railroad  Co.,  58 
N.  T.  451 ;  Dyer  v.  Erie  R.  R.  Co.,  71  N.  Y.  228. 


I 
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Hamilton  Odell,  attorney,  and  of  counsel  for  respon- 
dent, argued. 

I.  This  is  a  case  where  injury  befell  a  highway  trav- 
eler through  the  traveler's  negligence.  The  undisputed 
facts  show  this. 

II.  In  an  action  of  this  character  there  can  be  no 
recovery  unless  the  injury  complained  of  was  caused 
wholly  by  the  negligence  of  the  defendants.  Weber  v. 
N.  Y.  Cent.,  58  iV.  Y.  455.  It  is  for  a  plaintiff  to  show 
that  he  exercised  due  care  and  was  free  from  fault 
which  contributed  to  his  hurt.  Hale  v.  Smith,  78  -Z\r.  Y. 
483 ;  Hart  v.  Bridge .  Co.,  84  N.  Y.  57 ;  Riceman  v. 
Hav.ermeyer,  84  N.  Y.  647.  Reasonable  care  is  such 
'^as  prudent  persons  exercise  when  contemplating  the 
danger  that  may  be  encountered."  It  "must  be  gov- 
erned in  all  cases  by  the  extent  of  the  peril  to  be 
encountered  and  the  consequences  attending  the  expos- 
ure." Barker  v.  Savage,  45  N.  Y.  193 ;  Davis  v.  N. 
Y.  Cent.,  47  N.  Y.  400;  Unger  v.  42d  St.  Co.,  51  N.  Y. 
497;  Terry  v.  Jewett,  78.  iV:  Y.  344;  Nitro  Glycerine 
Case,  15  Wall.  536.  Time,  place,  all  surrounding  or 
attending  conditions  and  circumstances,  must  be  con- 
sidered in  determining  the  degree  of  vigilance  to  be 
observed.  Warner  v.  N.  Y.  Cent.,  44  N.  Y.  470;  Wilds 
V.  Hudson  River  R.  R.,  24  JN^.  Y.  440 ;  Illinois  Central 
V.  Baches,  55  Ills.  379 ;  Penn.  R.  R.  v.  Beal,  73  Fa. 
504 ;  ^tubley  v.  L.  &  N.  W.,  1  JExch.  (L.  R.)  13 ;  Harris 
V.  Uebelhoer,  75  iV*.  Y.  175;  Tolman  v.  Syracuse  & 
Binghamton,  98  N.  Y.  204 ;  Penn.  R,  R.  v.  McTighe, 
46  Pa.  320 ;  Gonzales  v.  N.  Y.  &  Harlem,  1  Jones  & 
8.  62;  Cayzerr.  Taylor,  10  Gray^  274.  Wherever 
there  is  exposure  to  possible  danger  there  must  be  the 
exercise  of  some  care  to  avoid  it.  If  there  is  no  care 
there  is  negligence. 

HI.  It  is  not  claimed  that  the  plaintiff's  action  should 
be  defeated  because  Mrs.  Irving  Brown,  the  driver,  was 
at  fault.  The  first  ground  upon  which  the  right  to 
recover  is  resisted  is — that  the  plaintiff    herself    was 
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negligent,  and  that  her  negligence  contributed  to  her 
injury.  The  law  on  the  facts  of  this  case  is  settled  by 
a  multitude  of  authorities.  Davis  v.  N.  Y.  Cent.,  47 
N.  T.  400 ;  Weber  v.  N.  Y.  Cent.,  68  N.  Y.  451 ;  Salter 
V.  Utica  &  Black  River,  75  N.  Y.  273 ;  Adolph  v.  Cen- 
tral Park  Co.,  76  N.  Y.  530,  535 ;  Smedis  v.  Brooklyn 
&  Rockaway,  88  iV^  J".  13 ;  Tolinan  v.  Syr.  &  Bingham- 
ton,  98  N.  Y.  202 ;  Bunn  v.  D.  L.  &  Western,  6  Hun, 
303 ;  Hamm  v.  N.  Y.  Cent.,  50  Superior ,  78.  In  the 
case  of  travelers  by  wagon  this  duty  is  not  limited  to 
the  one  who  drives.  It  rests  aUke  upon  all  travelers. 
The  carelessness  of  the  driver  is  not  imputable  to  the 
one  who  rides  with  him,  but  the  one  who  rides  with  him 
is  responsible  for  the  consequences  of  his  own  neglect ; 
and  if  he  fails  to  use  reasonable  and  diligent  care  to 
discover  approaching  danger,  and  to  give  warning  to 
the  driver,  who  may  be  heedless,  it  is  negligence  which 
deprives  him  of  a  right  of  action.  Hoag  v.  N.  Y.  Cent., 
21  W.  Dig.  506. 

rV.  There  was  no  proof  of  negligence  on  the  part  of 
the  defendants.  1.  The.  train  was  not  moving  at  an 
unreasonable  speed,  and  gave  ample  notice  of  its  com- 
ing. The  bell  was  rung  and  was  distinctly  heard  by 
the  plaintiff's  witness.  Miss  Bonnell.  2.  A  view  of  the 
train  was  not  obstructed  by  the  freight  cars,  as  the  plaint- 
iff contends.  3.  As  soon  as  the  defendants'  engineer  dis- 
covered the  horse  nearing  the  track  and  being  urged 
forward  with  a  whip  he  put  on  the  air-braKes  and  did 
what  he  could  to  stop  the  train.  Even  if  defendants 
had  been  guilty  of  negligence  in  the  management  of 
the  train  it  would  not  have  excused  the  plaintiff's  negli- 
gence in  omitting  to  look  and  listen.  Havens  v.  Erie 
Railway,  41  N.  Y.  296 ;  Cosgrove  v,  N.  Y.  Cent.,  87  N, 

r.  88. 

V.  Whether  a  plaintiff  is  chargeable  with  contribu- 
tory negUgence  is  not  always  for  a  jury  to  determine. 
Where  there  is  no  conflict  of  evidence,  and  the  negli- 
gence is  plainly  shown  or  fairly  inferable  from  uncon- 
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troverted  facts,  or  where  the  plaintiff  fails  to  show 
absence  of  fault  on  her  part,  or  circumstances  from 
which  such  absence  of  fault  may  reasonably  be  inferred, 
it  becomes  a  question  of  law  to  be  decided  by  the  court. 
McCall  V.  N.  Y.  Cent.,  54  iV.  Y.  642 ;  Morrison  v.  Erie 
Co.,  56  N.  Y.  307 ;  Reynolds  v.  N.  Y.  Cent.,  58  N.  Y. 
252 ;  Burrows  v.  Erie  Co.,  63  iV.  Y.  556 ;  Cordell  v.  N. 
Y.  Cent.,  75  JN^.  Y.  332 ;  Hale  v.  Smith,  78  N.  Y.  483 ; 
PhilUps  V,  R.  &  S.  Co.,  49  N.  Y.  177 ;  Connelly  v.  N. 
Y.  Cent.,  88  N.  Y.  346 ;  Becht  v.  Corbin,  92  N.  Y.  658 ; 
Tolman  v.  S.  &  B.  Co.,  98  N.  Y.  198 ;  WendeU  v.  N. 
Y.  Cent.,  91  N.  Y.  427. 

By  the  Court. — ^Ingraham,  J. — This  action  was 
brought  to  recover  the  damages  sustained  by  the  plaint- 
iff in  consequence  of  a  railroad  accident  in  the  state  of 
New  Jersey.  There  was  no  evidence  of  any  law  of  that 
state  requiring  railroad  corporations  to  give  any  signals 
when  crossing  highways.  The  question  of  negligence 
must  therefore  be  determined  by  the  duty  that  the 
common  law  requires  of  such  corporations. 

Plaintiff  was  in  charge  of  an  infant  on  the  back  seat 
of  a  wagon.  The  wagon  was  driven  by  Mrs.  Brown,  her 
employer,  and  there  were  two  other  persons  in  the  car- 
riage ;  one  on  the  seat  occupied  by  Mrs.  Brown,  and  one 
on  the  seat  occupied  by  the  plaintiff. 

The  highway  upon  which  the  carriage  was  driving 
sipproached  the  railroad  track  from  the  east  by  a  con- 
siderable ascent.  In  the  last  one  hundred  feet  of  the 
road  before  reaching  the  track  it  rises  about  eight  feet. 
The  railroad  at  the  crossing  was  composed  of  three 
tracks ;  two  of  the  tracks  were  used  for  the  passage  of 
trains,  and  the  third  track,  being  the  easterly  of  the 
three,  was  a  side  track  upon  which,  at  the  time  of  the 
accident,  twenty  empty  freight  cars  of  the  defendant's 
road  were  placed. 

Mrs.  Brown  the  driver  of  the  carriage  testified  that 
as  she  approached  the  track  she  looked  both  ways  and 
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listened  for  an  approaching  train ;  that  she  could  see  no 
train  and  could  hear  nothing ;  that  she  then  drove  on 
and  did  not  see  the  train  until  the  horse  was  upon  the 
track.  She  then  urged  the  horse  forward.  The  engine 
struck  the  carriage,  severely  injuring  the  plaintiff. 

The  nearest  empty  car  was  about  eighty-five  feet 
from  the  crossing.  The  plaintiff  testified  that  there 
was  no  talking  in  the  carriage  at  the  time.  She  did 
not  hear  or  see  the  engine  until  they  were  on  the  track, 
when  some  one  exclaimed,  "  Here  comes  a  locomotive." 
She  then  looked  up;  saw  the  freight  cars  and  the 
'•  engine  was  right  on  us." 

The  evidence  of  others  who  saw  the  accident  was  to 
the  effect  that  they  saw  the  engine  coming  and  heard 
the  bell  ring. 

The  engineer  testified  that  the  bell  was  rung  for  some 
time  before  they  reached  the  crossing,  but  that  he  did 
not  see,  or  could  not  see  the  carriage  until  it  appeared 
on  the  track,  and  he  was  beyond  the  empty  freight  cars. 
The  grade  of  the  railroad  track  prior  to  reaching  the 
crossing  was  a  down  grade,  and  the  train  was  run  by 
gravity. 

The  trial  judge  held  that  the  warning  that  was  given 
Wcis  under  the  circumstances  sufficient,  and  the  defen- 
dant was  absolved  from  negligence. 

The  liability  of  railroad  companies  for  accidents  of 
this  description  has  been  much  discussed  in  this  state. 
In  most  of  the  cases,  however,  there  was  evidence  that 
the  warnings  required  by  the  statute  were  not  given. 

The  general  rules  regulating  such  liability,  however, 
are  well  settled.  In  Beisiegel  v.  The  N.  Y.  Central  R. 
R.  Co.,  40  If.  T,  p.  13,  there  were  five  tracks  at  the 
crossing,  and  upon  two  of  the  tracks  empty  box  cars 
were  standing.  Grover,  J.,  in  delivering  the  opinion 
of  the  court  said :  "  The  judge  was  right  in  refusing  to 
charge  that  if  they  (the  jury)  found  that  the  bell  upon 
the  engine  was  ringing  as  required  by  the  statute  there 
was  no  proof  of  defendant's  negligence.     This  ignored 
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the  question  whether  it  was  negligence  to  have  the  box 
cars  standing  where  they  were."  And  James,  J.,  says  at 
page  25,  "  The  common  law  imposes  upon  railroad  coi> 
porations  when  running  their  engines  and  trains  over 
crossings,  the  exercise  of  reasonable  care  and  diligence, 
to  prevent  injury  therefrom  to  travelers  on  the  road. 
Cases  may  arise  where  the  corporation  will  not  be  exon- 
erated from  liability  by  the  mere  compliance  with  the 
statutory  requirements.  These  requirements  are  merely 
cumulative,  and  companies  are  bound  to  use  such  other 
reasonable  care  and  precaution  as  the  circumstances  of 
each  case  may  require.  And  this  question  of  reason- 
able precaution  is  always  a  question  for  the  jury ;  and 
the  fitness  of  any  particular  expediency  suggested  must 
depend  upon  the  particular  circumstances  and  exigency 
of  each  particular  case." 

In  Weber  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  i^.  Y. 
458,  Allen,  J.  in  delivering  the  opinion  of  the  court 
said,  "  It  is  not  enough  in  all  cases  to  absolve  a  railroad 
company  from  the  charge  of  negligence  that  the  statu- 
tory signals  are  given.  The  circumstances  may  be  such 
as  to  require  other  precautions  in  the  running  of  trains, 
or  in  the  use  or  occupation  of  the  tracks.  There  may 
be  negligence  which  will  charge  the  company,  other 
than  the  bare  omission  to  sound  the  whistle  or  ringing 
the  bell ; "  and  on  page  459  he  says,  "  a  railroad  company 
must  so  operate  its  trains  and  use  and  occupy  its  railroad 
in  the  enjoyment  of  the  right  of  way  which  it  has  in 
common  with  an  ordinary  traveler,  as  not  to  injure  oth- 
ers in  the  exercise  of  their  right  of  way  provided  that 
the  latter,  are  not  guilty  of  any  want  of  care  on  their 
part."  And  in  Dyer  v.  Erie  R.  R.  Co.,  71  N.  T  230, 
Miller,  J.  says,  "  there  can  be  no  serious  question  that 
an  obligation  devolves  upon  railroad  corporations  to 
warn  persons  who  may  be  passing,  whether  on  foot  or  in 
a  team,  of  the  approach  of  trains,  so  that  such  persons 
may  use  the  necessary  caution  to  avoid  the  danger  and 
keep  out  of  the  way  of  the  train."     See  also  Barry  t?. 
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N.  Y.  C,  &  H.  R.  R.  Co.,  92  N.  T.  289 ;  Finkelstein  v. 
N.  Y.  C,  &  H.  R.  R.  Co.,  2  N.  Y.  State  Rep.  680. 

The  question  therefore  is  whether,  under  the  circum- 
stances in  this  case,  where  there  was  evidence  tending  to 
show  that  in  consequence  of  the  use  by  the  defendant 
of  its  road,  the  plaintiff  could  not  see  tiie  approaching 
train  from  the  highway  and  could  not  hear  the  warning 
given,  the  defendant  is  absolved  from  Uability  on  its 
appearing  that  the  bell  was  rung ;  or  in  other  words,  was 
the  ringing  of  the  bell  so  clearly  a  performance  of  the 
obligation  of  the  defendant  to  warn  persons  passing  along 
the  road,  that  a  verdict  of  the  jury  that  the  defendant 
was  guilty  of  negligence  in  the  performance  of  that  obli- 
gation would  not  be  sustained. 

The  highway  was  below  the  level  of  the  track.  The 
freight  cars  were  placed  in  such  a  position  that  they 
Avere  between  the  approaching  train  and  the  carriage. 
The  engineer  could  not  see  the  carriage  until  it  had 
passed  the  empty  cars  and  was  upon  the  track.  The 
driver  listened  and  looked  for  the  train  but  could  not  see 
or  hear  it.  Under  such  circiunstances  the  court  can  not 
say  as  a  question  of  law  that  the  defendant  was  not  neg- 
ligent ;  but  it  was  for  the  jury  to  say  whether  taking 
into  consideration  the  position  of  the  track,  the  highway 
and  the  cars  on  the  side  track,  the  defendant  was  negli- 
gent in  the  use  and  management  of  its  railway. 

The  law  does  not  require  that  any  particular  signal 
shall  be  given  so  long  as  the  obligation  to  warn  persons 
who  may  be  passing  of  the  approach  of  the  train  is  per- 
formed in  a  reasonable  manner;  but  if  that  obligation  to 
warn  persons  approaching  is  not  performed,,  or  if  the 
corporation  is  negligent  in  the  performance  of  that  duty, 
there  can  be  no  doubt  as  to  its  liability,  and  in  this  case 
under  the  circumstances  that  question  was  for  the  jury. 

The  fact  that  other  persons  in  a  different  position 
could  hear  the  bell  and  see  the  train  is  not  conclusive. 
The  duty  was  to  warn  persons  approaching  on  the  high- 
way, and  the  fact  that  a  person  there  listened  and  looked 
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and  was  unable  .to  hear  or  see  the  train,  is  some  evidence 
at  least  that  the  necessary  warning  was  not  given. 

We  are  also  of  the  opinion  that  it  did  not  appear  as  a 
matter  of  law  that  plaintiff  was  guilty  of  contributory 
negligence.  Under  the  case  of  Dyer  v.  Erie  R.  R.  Co. 
{supra)  the  negligence  of  the  driver  of  the  carriage 
could  not  be  imputed  to  the  plaintiff.  Plaintiff  was  on 
the  back  seat  of  the  carriage  taking  care  of  a  child,  and 
it  cannot  be  said  under  the  circumstances  that  she  was 
so  clearly  guilty  of  a  want  of  care  as  would  justify  the 
court  in  holding  as  a  matter  of  law  that  her  negligence 
contributed  to  the  injury.  Nor  does  it  appejir  that  any 
act  of  hers  would  have  avoided  the  accident.  Those  in 
the  carriage  Avho  did  look  and  listen  did  not  see  or  hear 
the  train. 

On  the  whole  case  we  think  there  was  evidence  which 
required  that  the  questions  of  the  negligence  of  the  de- 
fendant and  the  plaintiff's  negligence  should  have  been 
left  to  the  jury.  The  judgment  must  therefore  be  re- 
versed and  a  new  trial  ordered  with  costs  to  abide  the 
event. 

Sedgwick,  Ch.  J.  (concurring.)*  I  concur  with  Judge 
Ingraiiam,  but  wish  to  say,  that  on  the  appeal  it  was  not 
argued  that  contributory  negligence  on  the  part  of  the 
driver,  would  prevent  the  plaintiff  having  a  cause  of 
action. 


JAMES  A.   GILBERT,  Appellant,  v,   THE  THIRD 
AVENUE  RAILWAY  COMPANY,  Respondent. 

A  refusal  to  cliarge  a  principle  having  no  application  to  any  possible  state 
of  facts  proved,  is  not  error — Boarding  a  car  about  to  stop  is  noty  as  main 
ter  of  law,  either  contributory  or  non-contributory  negligence — Expert- 
menial  evidence,  competency  of—Qeneral  objection,  matters  not  (o  6« 
urged  in  support  of  on  appeal* 
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Appellant's  points. 

The  plaintiff  testified  that  the  ear  had  stopped  when  he  attempted  to  get 
on ;  that  he  had  one  foot  on  the  platfoim  and  one  on  the  steps,  when 
the  conductor  rang  the  bell,  the  car  stalled  and  he  was  thrown  off.  De- 
fendant introduced  testimony  to  the  effect  tliat  plaintiff  was  first  seen 
bein<r  draofo^ed  after  the  car,  and  that  before  that  time  the  ear  did  not 
stop  or  slow  up. 

Plaintiff  requested  the  court  to  charge  in  substance,  that  it  is  not  negli- 
gence for  a  person  to  get  on  a  sti-eet  car  while  in  motion.  The  court 
refused  so  to  charge. 

Held  not  error  (1st)  because  the  evidence  presented  no  possible  state  of 
facts  to  which  the  principle  i*equested  to  be  charged  could  have  any 
application ;  (2d)  because  the  attempt  to  get  on  a  streetcar  about  to  stop 
is  not,  as  matter  of  law,  either  contributory  or  non-contiibutory  negli- 
gence. It  is  for  the  jury  to  say  whether  under  the  circumstances  of  the 
case  the  act  was  one  of  contributory  negligence  or  not. 

The  defendant  called  a  witness  who  had  made  an  experiment  to  see  how 
a  person  placed  on  the  step  of  the  car,  as  the  plaintiff  in  his  testimony 
described  himself  to  have  been  placed,  would  fall  upon  the  car  being 
suddenly  started,  and  that  witness  testified  that  the  falling  was  in  a  di- 
rection different  from  that  testified  to  by  tlie  plaintiff. 

Held,  competent  evidence  for  the  jury  to  consider  in  determining  on  the 
conflict  of  evidence  as  to  the  manner  in  which  the  accident  happened. 

The  evidence  as  to  the  experiment  and  its  result  was  received  under  a 
general  objection. 

Held^  that  on  appeal  it  could  not  be  objected  that  the  questions  to  the  wit- 
ness called  for  an  opinion,  or  that  the  witness  was  not  shown  to  be 
an  expert,  or  that  it  was  not  shown  tliat  the  identical  circumstances  and 
conditions  which  existed  at  the  time  of  the  accident,  also  existed  at  the 
time  of  the  experiment. 

Before  Sedgwick,  Ch.  J.  and  Ingraham,  J. 

Decided  February  14,  1887. 

ft 

Appeal  from  Judgment  in  favor  of  defendant  entered 
on  verdict  of  the  jury. 

The  facts  sufficiently  appear  in  the  opinion. 

Newland  S  Van  Volkenhurgh  attorneys,  and  John 
Cochrane  of  counsel  for  appellant  on  the  questions  con- 
sidered in  the  opinion^  argued : 
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Respondent's  points. 


I.  For  a  person  to  step  upon  a  horse  car  that  is  in 
moderate  motion,  is  not  inconsistent  with  caution  and 
care,  and  is  not  a  negligent  act.  Redfield  &  Shearman 
on  Negligence,  337,  and  authorities  there  cited ;  Ep- 
pendorf  v.  Brooklyn  City  and  Newtown  R.  R.  Co.,  69 
N.  r.  195. 

n.  This  is  not  a  case  in  which  the  opinion  of  an  expert 
was  admissible.  Ferguson  v.  Hubbell,  97  N.  T.  507, 
and  authorities  cited. 

The  matter  inquired  for,  from  the  witness  Robertson, 
was  such  as  Ls  within  the  experience  of  men  mo\dng  in 
the  ordinary  walks  of  life  with  a  common  education  de- 
rived from  customary  employment  and  observation,  and 
admitted  no  room  for  the  evidence  of  opinion.  It  was 
for  the  jury  to  draw  their  own  inference.  De  Witt  v. 
Barley,  9  N.  Y.  at  page  386,  Judge  Mason's  Opinion ; 
Pullman  v.  Coming,  5  Selden,  93;  Ferguson  v.  Hub- 
bell,  supra  J  7  Hun,  571. 

Lauterhach  &  Spingam  and  William  If.  Cohen  of 
coimsel  for  respondent,  on  the  questions  considered  in 
the  opinion,  argued : 

The  evidence  of  Robertson  was  competent  under  both 
exceptions  : 

(a.)  He  was  shown  to  be  a  proper  expert.  Nelson  v. 
Ins.  Co.  per  Folger,  J.,  71  N.  Y.  444  ;  Jones  v.  Tucker, 
41  JSr.  H.  546. 

The  witness  had  been  for  eighteen  years  superintend- 
ant  upon  the  railroad,  and  must  be  presumed  to  have 
known  the  laws  of  motion  and  inertia  as  applied  to  a  car 
suddenly  stopped.  Further,  he  had  especial  knowledge, 
having  experimented  purposely  for  the  trial  of  this  case 
by  starting  a  car  suddenly  to  see  if  the  jerk  would  affect 
a  workman  standing  thereon  in  the  same  place  and  pos- 
ture as  the  plaintiff  claimed  to  have  stood,  and  when 
the  car  was  started  in  the  manner  plaintiff  described. 
Whatever  may  be  the  qualification  of  the  witness  to 
be  an  expert,  it  is  well  settled  that  the  point  cannot 
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how  be  raised  because  it  was  a  question  of  law  for  the 
judge  at  the  trial,  and  is  not  reviewable  upon  appeal. 
This  was  held  in  Jones  v.  Tucker,  41  iV^.  Jff.  546,  and 
approved  by  Judge  Folger,  in  71  iV^.  Y.  444. 

(6.)  The  testimony  of  Robertson  was  relevant  m  chai^ 
acter,  and  did  not  relate  to  facts  within  the  ordinary 
range  of  knowledge.  People  i?.  Augsbury,  97  iV".  Y. 
501,  506 ;  Ferguson  v.  Hubbell,  Id.  507,  513. 

n.  The  objection  to  the  evidence  was  fatally  defect- 
ive in  that  no  reasons  or  grounds  were  stated,  so  that  it 
falls  within  the  rule  of  Levin  v.  Russell,  45  iV^.  Y.  256  ; 
Williams  v.  Sargeant,  46  Id.  481,  483  ;  Tooley  v.  Bacon, 
70  Id.  34,  37  ;  Quimby  v.  Strauss,  90  Id.  664. 

in.  The  exception  to  the  refusal  to  charge  cannot  be 
sustained. 

There  is  no  evidence  in  the  case  to  the  effect  that 
the  car  slowed  up,  for  the  plaintiff  swore  that  the  car 
had  stopped  completely.     And  the  defendant's  witnesses  ' 
denied  that  it  had  slowed  up  at  all. 

• 

By  the  Court. — Ingraham,  J. — Plaintiff  presents 
two  rulings  of  the  trial  court  upon  which  he  asks  that 
the  judgment  be  reversed. 

The  first  to  be  considered  is  the  refusal  to  charge  in 
substance  that  it  is  not  negligence  for  a  person  to  get 
on  a  street  car  while  in  motion.  The  court  based  its 
refusal  to  charge  as  requested  on  the  ground  that  there 
was  no  proof  to  justify  the  jury  in  finding  that  the  car 
jilowed  up  for  the  plaintiff  to  get  on  ;  the  court  saying, 
*•  It  is  not  worth  while,  gentlemen,  that  I  should  instruct 
you  under  what  circumstances  some  other  plaintiff  in 
some  other  case  might  make  an  attempt  to  board  a  car 
before  it  has  fully  stopped." 

The  plaintiff  on  the  trial  testified  that  the  car  stopped 
when  he  attempted  to  get  on ;  that  he  had  one  foot  on 
the  platform  and  one  foot  on  the  step,  when  the  conduc- 
tor rang  the  bell,  the  car  started,  and  he  was  thrown  off. 

Vol.  XXn— 18 
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From  his  story  there  was  no  evidence  that  the  car 
had  slowed  up,  and  nothing  upon  which  to  base  such  a 
request.  The  plaintiff's  testimony  was  uncorroborated. 
The  defendant  called  the  driver  and  the  conductor  of 
the  car  and  a  passenger  who  helped  plaintiff  off  the  car 
after  the  accident.  From  their  testimony  it  would  ap- 
pear that  plaintiff  was  first  seen  being  dragged  after  the 
car,  and  that  before  that  time  the  car  did  not  stop  or 
slow  up.  If  this  story  were  true,  then  there  was  no  evi- 
dence to  show  that  defendant  was  guilty  of  any  negli- 
gence, and  it  did  affirmatively  appear  that  plaintiff  was 
guilty  of  contributory  negligence. 

The  court  left  it  to  the  jury  to  say  which  story  they 
believed,  under  a  charge  to  which  no  exception  was  taken, 
and  the  jury  having  found  for  the  defendant,  it  must  be 
presumed  that  thej'  did  not  believe  plaintiff's  testimon3^ 

The  court  was  not  requested  to  leave  it  to  the  j  iiry  to 
say  whether  under  the  circumstances  of  the  case,  plain- 
tiff was  or  was  not  guilty  of  contributory  negligence, 
but  the^  plaintiff  in  substance  requested  the  court  to 
charge  that  certain  acts  of  the  plaintiff  were  not,  as  a 
matter  of  law,  contributory  negligence.  It  cannot  be 
eaid  as  a  matter  of  law  that  a  person  getting  upon  a  car 
about  to  stop  is  not  negligent  on  his  part,  but  the  rule  is 
that  such  an  act  is  not  as  a  matter  of  law  contributory 
negligence.  It  is  for  the  jury  to  say  in  each  case 
whether  under  the  circumstances  of  the  case  the  plaintiff 
was  or  was  not  guilty  of  contributory  negUgence. 

As  was  said  in  Eppendorf  v.  The  B.  C.  &  N.  R.  R.  Co., 
69  i\r.  Y.  195,  "  The  sole  question  to  be  determined  here 
so  far  as  relates  to  plaintiff's  alleged  contributory  negli- 
gence, was  the  character  of  the  plaintiff's  acts  imder  the 
circumstances  existing  at  the  time." 

What  would  be  contributory  negligence  under  circum- 
stances not  proved,  could  not  assist  the  jury  in  passing 
on  this  question  then  presented. 

The  second  and  more  serious  question  was  the  excep- 
tion to  the  decision  of  the  court  in  overruling  the  objec- 
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tion  to  the  testimony  of  an  experiment  made  upon  the 
car  after  the  accident.  The  objection  was  general.  No 
ground  was  stated  why  the  testimony  should  be  excluded, 
and  in  such  a  case  the  decision  of  the  trial  judge  will  be 
sustained,  unless  there  be  some  ground  which  could  not 
have  been  obviated  if  it  had  been  specified  or  unless  the 
evidence  in  its  essential  nature  is  incompetent.  Quimby 
V.  Strauss,  90  H.  Y.  664.  And  a  general  objection  is 
insuflicient  to  make  an  objection  that  the  answer  called 
for  an  opinion  of  the  witness,  available.  Merritt  v. 
Briggs,  57  N,  r.  651. 

Under  this  ruling  the  evidence  will  not  be  held  to  be 
erroneously  admitted  because  the  witness  was  not  shown 
to  be  an  expert  or  because  it  did  not  appear  that  the 
identical  circumstances  which  surrounded  the  plaintiff 
and  the  identical  conditions  which  influenced  him  and 
under  which  he  acted,  existed  at  the  time  the  experi- 
ment was  made. 

The  witness  was  asked  as  to,  and  testified  to  the  exist- 
once  of  a  fact,  viz,  what  had  happened  on  the  car  the 
day  before.  No  opinion  was  asked,  but  he  was  requested 
to  state  what  he  had  seen  when  a  person  placed  upon 
the  step  of  the  car  as  plaintiff  describes  himself  to  have 
been  placed  at  the  time  of  the  accident,  and  when  the 
car  suddenly  started. 

This  evidence  was  not  in  its  nature  incompetent.  The 
plaintiff  testified  that  he  stood  on  the  steps  and  platform 
of  the  car,  and  by  a  sudden  jerk  of  the  car  in  starting 
was  thrown  off.  Testimony  of  competent  witnesses  to 
show  that  a  person  standing  in  the  same  position  was 
thrown  in  a  different  direction  when  the  car  was  sud- 
denly started,  would  certainly  be  competent  evidence 
for  the  jury  in  determining  on  the  conflict  of  evidence 
as  to  the  manner  in  which  the  accident  happened. 

No  case  is  cited  by  the  plaintiff  which  holds  such  evi- 
dence incompetent,  and  we  do  not  think  that  it  was  error 
in  the  court  to  oveiTule  the  objection  taken.  The  weight 
of  evidence  was  largely  in  favor  of  the  defendant.     The 
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question  was  fairly  submitted  to  the  jury  by  the  charge 
to  which  no  exception  was  taken,  and  we  are  satisfied 
that  no  error  was  committed  that  calls  for  a  reversal  of 
the  judgment.  Judgment  should  therefore  be  affirmed 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


SAMUEL  VON  WIEN,  Appellant,  v.  THE  SCOTTISH 
UNION  AND  NATIONAL  INSURANCE  COM- 
PANY,  Respondent. 

Insurance  policies — Authority  to  cancel,  evidence  qf  insufficient — Ratifica- 
tion, insufficiency  of  evidence  of-^Option  to  cancel  on  giving  notice — no- 
tice must  be  personal. 

Five  insurance  policies  were  issued  to  plaintiff,  one  being  issued  by  the 
defendant,  the  others  by  three  other  companies.  The  policies  were 
procured  to  be  issued  by  one  Rieger  who  was  employed  by  one  Spitzer, 
who  was  employed  by  plaintiff.  The  premiums  on  tlie  five  policies 
amounted  to  $166.  of  which  plaintiff  paid  to  Spitzer  $100.  In  this  state 
of  affairs  the  five  policies  being  in  plaintiff's  possession  Spitzer  de- 
manded payment  of  the  balance  for  premiums;  plaintiff  said,  ••  I  don't 
want  your  policies  '^  went  to  the  safe,  said  he  had  enough  insurance  and 
did  not  want  any  more,  and  gave  Spitzer  two  policies  issued  by  compa- 
nies other  than  defendant.  Rieger  had  paid  the  premium  on  these  two 
policies  out  of  the  $100.  Spitzer  delivered  these  two  policies  to  Rieger 
and  af teiw^ards  by  an  agreement  between  Rieger  and  the  defendant,  the 
policy  issued  by  defendant  was  cancelled. 

Held,  that  no  authority  was  given  to  cancel  the  policy  issued  by  the  de- 
fendant. 

After  this,  Rieger  called  on  plaintiff  and  had  a  conversation  on  the  subject, 
with  the  result  that  plaintiff  said  to  Rieger,  "that  on  the  following 
Saturday,  if  I  gave  him  these  two  policies  he  would  bring  down  the 
other  two  and  give  them  to  me,  and  eleven  dollars."  Rieger  did  not 
accept  this  offer.  There  was  no  evidence  that  Rieger  expressly  in- 
formed the  plaintiff  that  he  had  cancelled  defendant's  po^cy. 
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Held,  no  ratification  of  Rieger^s  act  of  cancellation. 

The  policies  gave  the  company  the  option  at  any  time  to  cancel  it  on  giv- 
in  or  a  certain  notice  and  makinof  a  certain  refund. 

Held,  that  the  notice  must  be  given  personally  to  the  assured,  or  his  agent 
authorized  to  receive  it,  and  that  such  personal  notice  not  having  been 
given,  the  policy  was  not  cancelled  under  the  option  reserved  in  it. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham^  JJ. 

Decided  Febmary  14,  1887. 

Appeal  from  judgment  in  favor  of  the  defendant  en- 
tered on  the  direction  of  the  court  without  a  jury. 

The  facts  sufficiently  appear  in  the  opinion. 

Benno  Loewy^  attorney  and  of  counsel  for  appellant. 

Wetmore  &  Jenner  attorneys,  and  Wm.  A.  Jenner  of 
counsel  for  respondent. 

By  the  Court. — ^Ingraham,  J. — ^The  only  question  in 
this  case  is  whether  the  policy  of  insurance  sued  on  was 
cancelled.  It  was  held  by  this  court  on  a  former  appeal, 
52  Super.  Ct.  490,  that  as  the  policy  of  insurance 
was  delivered  to  the  plaintiff  without  requiring  the 
payment  of  a  premium,  a  presumption  was  raised  that  a 
credit  was  intended,  and  the  prepajrment  of  the  premium 
waived ;  that  Rieger's  authority  to  act  for  the  plaintiff 
ceased  on  procuring  the  policies,  and  that  he  had  no  au- 
thority to  cancel  the  policy  or  to  receive  notice  of  said 
cancellation  from  the  insurance  company. 

The  court  found  the  execution  and  delivery  of  the 
policy ;  that  the  same  remained  in  plaintiff's  possession  up 
to  the  time  of  the  trial ;  that  the  plaintiff  employed  one 
Spitzer  to  procure  $5,500  insurance  on  his  property, 
that  said  Spitzer  employed  Rieger  to  procure  such  insur- 
ance ;  that  said  Rieger  did  procure  five  policies  in  the 
sum  of  $1,100  each  ;  that  two  of  the  said  policies  were 
in  the  Germania  Insurance  Co.,  one  in  the  defendant 
company,  one  with  the  Transatlantic  Company,  and  one 
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with  the  Mechanics  and  Traders  Ins.  Co. ;  that  all  the 
policies  were  delivered  to  the  plaintiff  and  retained  by 
him ;  that  the  premiums  due  on  all  of  said  policies 
amounted  to  $166,  of  which  plaintiff  paid  said  Spitzer 
$100,  and  that  the  balance  of  the  premiums  remained 
unpaid ;  that  by  an  agreement  between  defendant  and 
Rieger  acting  for  plaintiff,  duly  authorized,  the  said 
policy  with  ^e  defendant  was  cancelled,  and  the  said 
insurance  ceased. 

The  question  presented  is  whether  there  is  any  evi- 
dence to  sustain  the  finding  of  fact  that  Rieger  was 
authorized  by  the  plaintiff  to  cancel  the  policy  for  him. 
Plaintiff's  evidence  tended  to  show  that  the  five  policies 
being  in  plaintiff's  possession  Spitzer  demanded  payment 
of  the  balance  due  for  premiums.  Plaintiff  then  said, 
"  I  don't  want  your  poUcies,"  went  to  the  safe  and  then 
said  he  had  enough  insurance  and  didn't  want  any  more, 
and  gave  Spitzer  two  poUcies,  one  in  the  Transatlantic 
Co.,  and  one  in  the  Mechanics  and  Traders  Co.  Spitzer 
took  these  two  policies  and  delivered  them  to  Rieger 
and  ordered  them  cancelled.  Rieger  out  of  the  $100 
paid  by  plaintiff,  had  paid  the  premiums  on  these  two 
policies  but  had  not  paid  the  premiums  on  the  policy  in 
suit. 

It  is  very  clear  that  this  transaction  gave  no  authority 
to  Spitzer  or  Rieger  to  cancel  the  policy  in  suit.  Plain- 
tiff said  he  had  enough  insurance  and  did  not  want  any 
more.  He  had  paid  for  three  of  the  five  policies,  and 
the  delivery  of  two  of  the  five  would  be  an  authority  to 
cancel  the  two  delivered,  certainlv  not  the  three  retained. 

The  contracts  of  insurance  were  separate,  with  differ- 
ent companies,  and  if  two  were  to  be  cancelled  it  was  for 
the  plaintiff  to  say  which  of  the  policies  he  wished  can- 
celled, and  which  retained. 

It  appears  that  neither  the  plaLntiff  nor  Spitzer  knew 
at  the  time  that  the  premium  on  the  defendant's  policy 
had  not  been  paid  by  Rieger,  and  there  is  nothing  to  jus- 
tify the  court  in  holding  that  plaintiff  conferred  any 
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authority,  at  that  interview,  on  Spitzer  to  cancel  any 
policies  except  the  two  delivered. 

I  think,  therefore,  the  cancellation  of  the  policy  with 
the  defendant,  by  Rieger  and  the  company,  was  unau- 
thorized by  the  plaintiff,  and  that  the  finding  that  plain- 
tiff authorized  Rieger  to  cancel  the  policy  is  without 
evidence  to  sustain  it. 

Defendant  claims  however  that  plaintiff  ratified  the 
cancellation  of  the  p(^licy.  There  is  no  finding  as  to 
such  ratification  or  as  to  any  interview  between  Rieger 
and  the  plaintiff  after  the  policy  was  cancelled,  and 
plaintiff  denies  the  testimony  of  Rieger  in  which  such 
conversation  is  related. 

Taking  Rieger's  testimony  as  true,  however,  I  do  not 
think  there  is  any  evidence  of  such  a  ratification.  Rie- 
ger stated  that  in  the  afternoon  of  the  day  or  the  morn- 
ing after  the  attempted  cancellation,  he  went  to  plaintiff's 
store  and  took  the  two  policies  delivered  to  Spitzer,  and 
said  to  plaintiff,  "  I  understood  he  said  he  did  not  want 
this  insurance,  and  I  asked  him  if  that  was  so.  He  said 
yes,  he  did  not  want  it."  Rieger  further  testified  that 
in  the  same  interview  plaintiff  said,  "  that  on  the  follow- 
ing Saturday  if  I  gave  him  these  two  policies  he  would 
bring  down  the  other  two  and  give  them  to  me,  and 
eleven  dollars.  I  did  not  want  a  scene  in  the  saloon.  I 
put  on  my  hat  and  left.  That  was  on  Tuesday  before 
the  fire." 

Rieger  was  not  the  agent  of  the  defendant,  nor  was  he 
acting  on  its  behalf.  He  had  assumed  to  act  for  the 
plaintiff  without  authority,  and  there  was  no  evidence 
that  he  expressly  informed  the  plaintiff  what  he  had 
done.  There  could  be  no  ratification  of  his  acts  without 
full  knowledge  by  the  principal  of  the  act  done  by  Rie- 
ger and  of  his  right  to  repudiate  that  act  as  unauthorized. 
The  only  thing  that  plaintiff  did  was  to  make  a  proposal 
for  the  settlement  of  the  dispute,  and  that  Rieger  did  not 
accept. 

It  is  clear  that  the  evidence  would  not  have  justified 
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the  court  in  finding  that  there  was  such  a  ratification. 
Nor  did  the  company  cancel  the  policy  under  the  right 
therein  reserved.  The  policy  provides  that  "  it  (the  pol- 
icy) may  also  be  cancelled  at  any  time  by  the  company 
on  giving  a  written  or  verbal  notice  to  that  effect  and 
refunding  a  ratable  proportion  of  the  premium.  Under 
such  a  provision  the  policy  could  only  be  cancelled  by  a 
personal  notice  to  the  plaintiff,  or  to  his  agent  authorized 
to  receive  it.  Herman  v.  Niagara  Ins.  Co.,  100  H.  Y. 
415. 

The  company  attempted  to  cancel  the  policy  by  agree- 
ment with  a  person  who  assumed  to  act  for  the  plaintiff, 
but  who  was  without  authority,  and  without  notice  to 
the  assured,  and  such  cancellation  was,  I  think,  ineffect- 
ual, and  the  policy  remained  in  full  force. 

Applying  this  rule  as  settled  by  this  court  on  a  former 
appeal,  I  do  not  think  there  is  any  evidence  to  show 
that  plaintiff  had  ever  authorized  Spitzer  or  Rieger  to 
cancel  the  policy  or  ratify  such  cancellation. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 


Freedman  J.,  concurred. 


HENRY  SPICER,  et  al..  Appellants,  v.  FRANCIS 

SPICER,  ET  AL.,  Respondents. 

Fraudulent  deeds  and  assignments — Vacation  of— Evidence. 

The  burthen  of  proof  establishing  the  fact  that  the  conveyances  in  ques- 
tion were  fraudulent,  rests  upon  the  party  who  alleges  the  same. 

A  court  will  not  presume  fraud  and  undue  influence  from  the  fact  that  the 
conveyance  in  question  was  made  by  a  sister  to  a  brother. 

When  question  held  not  inadmissible  under  §  829  Code. 
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Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  J  J. 

Decided  March  14,  1887. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

The  action  was  brought  to  set  aside  certain  assign- 
ments and  deeds  on  the  ground  that  they  were  fraudu- 
lent and  void. 

Edward  F.  J^rown,  for  appellant. 

David  Thurstoriy  attorney,  and  Charles  DeKay  Town- 
send  of  counsel  for  respondent. 

• 

By  the  Court. — Truax,  J. — ^I  cannot  agree  with 
plaintiffs  that  the  burden  of  establishing  that  the  trans- 
fers were  not  fraudulent,  rests  upon  the  defendants. 

The  plaintiffs  allege  that  the  transfers  were  fraudu- 
lent, and  on  them  is  the  burdeji  of  establishing  that 
fact.  And  while  it  may  take  less  evidence  in  a  case  of 
this  kind  to  convince  a  court  that  the  transfers  were  ob- 
tained through  undue  influence,  still  it  does  require  evi- 
dence of  that  fact,  and  a  court  will  not  presume  fraud 
and  undue  influence  merely  from  the  fact  that  the  con- 
veyance is  made  by  a  sister  to  a  brother. 

I  have  read  the  evidence  with  great  care,  and  I  do 
not  see  how  the  referee  could  have  come  to  any  other 
conclusion  than  the  one  to  which  he  did  come. 

In  fact  there  was  no  evidence  presented  by  the  plain- 
tiffs— except  the  mere  fact  of  the  conveyance,  which  we 
have  seen  is  not  sufficient, — that  the  conveyances  were 
made  through  fraud  or  undue  influence ;  while  the  evi- 
dence offered  by  the  defendants  tends  to  show  that  the 
person  who  made  the  assignments  and  conveyances  un- 
derstood what  she  did,  and  was  simply  carrjdng  out  the 
intentions  that  she  had  expressed  before. 
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There  were  certain  objections  to  the  admission  of  evi- 
dence. The  material  objections  arise  out  of  the  follow- 
ing state  of  facts:  One  of  the  defendants  was  asked 
how  long  a  certain  deed  (which  was  one  of  the  deeds 
that  Avas  sought  to  be  set  aside),  had  been  in  his  posses- 
sion? 

This  question  was  objected  to  as  incompetent,  for  the 
reason  that  it  called  for  evidence  of  a  transaction  be- 
tween the  witness  and  a  deceased  person. 

The  objection  was  overruled  and  the  plaintiff's  coun- 
sel excepted. 

I  am  of  the  opinion  that  this  question  did  not  refer  to 
a  transaction  between  the  witness  and  a  deceased  per^ 
son.  It  may  well  have  been  that  the  deed  was  not  de- 
livered to  the  witness  by  the  grantor  personally. 

A  question  very  similar  to  this  was  before  the  Court 
of  Appeals  in  the  case  of  Lewis,  Executor,  v.  Merritt^ 
reported  in  98  N.  Y.  206. 

That  action  was  brought  by  an  executor  for  the  al- 
leged conversion  of  certain  promissory  notes.  The 
plaintiff  as  a  witness  ^n  his  own  behalf,  testified  that 
certain  notes  were  for  some  time  previous  to  the  death 
of  the  testatrix,  kept  in  a  trunk  in  her  room;  that 
he  saw  them  there  on  the  morning  before  she  died, 
and  on  examining  the  trunk  on  the  following  morning, 
he  found  that  they  had  been  abstracted. 

He  also  testified  to  facts  showing  defendant's  presence 
in  the  room  during  the  last  hours  of  the  testatrix's  life. 
The  notes  were  afterwards  found  in  the  defendant's  pos- 
session. Defendant  claimed  that  the  notes  were  given 
him  by  the  testatrix  several  days  before  her  death; 
and  as  a  witness  in  his  own  behalf,  was  asked  if  he  took 
those  notes  from  any  trunk  or  any  person;  he  also 
offered  to  show  by  his  own  testimony,  that  he  had  pos- 
session of  the  notes  two  days  before  the  death  of  the  tes- 
tatrix. 

This  testimony  was  objected  to,  as  incompetent  under 
section  829  of  the  Code  of  Civil  Procedure,  and  was  ex- 
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eluded.  The  Court  of  Appeals  held  this  to  be  error  and 
reversed  the  judgment. 

This  evidence  was  competent  because  it  tended  to 
show  the  falsity  of  the  evidence  given  by  the  plaintiffs, 
or  rather  of  the  inferences  which  the  plaintiffs  sought  to 
draw  from  that  testimony.  It  tended  to  show  that  the 
papers  had  been  drawn  some  two  or  three  years  prior  to 
the  death  of  the  grantor,  and  that  they  had  been  deliv- 
ered to  the  grantee,  and  that  the  grantor  had  allowed 
the  papers  to  remain  in  the  possession  of  the  grantee  for 
this  two  or  three  years.  * 

The  judgment  must  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


JOHN   H.   WAUGH,   et  al.,  Respondents,  t?.  SEA^ 

BOARD  BANK,  Appellant. 

Petroleum  oil  certificates — Contract  for  the  transfer  of. 

In  a  contract  between  a  fiim  and  a  bank  corporation  for  the  transfer 
of  certain  certificates  for  4,300  barrels  of  peti'oleum  oil,  that  had 
theretofore  been  hypothecated  to  the  bank  by  another  firm,  nothing 
was  said  about  the  kind  or  character  of  the  ceitificates,  or  the  oil  they 
represented,  beyond  the  fact  that  the  hypothecated  certificates  were  the 
subject  of  the  contract. 

Heidi  that  such  a  contract  covered  and  related  to  the  certificates  in  the  con- 
dition they  wei*e  at  the  time  the  bank  contracted  to  transfer  the  same. 

At  that  time  the  oil  in  question  was  subject  to  charges  for  storage  to  the 
amount  of  $2,9*24.35. 

Heldt  that  by  the  contract  for  the  transfer  of  the  certificates,  the  bank 
incurred  no  liability  to  pay  the  said  storage  charges,  nor  to  free  the  oil 
from  the  same. 

In  the  absence  of  any  agreement  to  that  effect  between  the  parties,  and 
there  being  no  evidence  that  the  party  sought  to  be  bound  thereby  was  a 
member  of  liie  Exchange,  the  rules  or  customs  of  the  Petroleum  Ex- 
diaoge  and  Clearing  House  coimected  with  it,  in  regard  to  the  payment 
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of  storage  charges,  on  a  sale,  or  transfer  of  oil  or  oil  certificates,  are 
immaterial,  and  have  no  relation  to  nor  any  binding  effect  upon,  the 
parties,  or  the  subject  matter  of  tlie  contract. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  14,  1887. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

Taylor  &  Parker^  attorneys,  and  Frederick  S.  Par- 
ker,  of  counsel  for  appellant. 

JohneSj  Benner  &  WillcoXj  attorneys,  and  Henry  C, 
WillcoXy  of  counsel  for  respondents. 

By  the  Court. — Truax,  J. — The  plaintiffs  alleged 
amongst  other  things,  that  the  defendant  undertook 
and  agreed  to  transfer  to  the  plaintiffs  certain  petro- 
leum certificates  for  43,000  barrels,  on  which  the  firm  of 
Hilton  &  Waugh  had  obtained  a  loan  from  the  defend- 
ant, and  that  the  defendant  agreed  that  these  certificates 
known  as  tide-water  certificates,  should  be  certificates  of 
the  United  Pipe  Line,  with  storage  thereon  paid  to  the 
date  of  the  transfer ;  that  defendants  failed  to  perform  its 
said  agreement,  in  that  it  did  not  transfer  to  the  plaint- 
iffs United  Pipe  Line  certificates  with  storage  charges 
paid  thereon,  but  on  the  contrary  transferred  to  plaint- 
iffs certificates,  known  as  tide-water  certificates,  upon 
which  there  were  accumulated  storage  charges  in  the 
amount  of  $2,924.35;  and  that  by  reason  of  such  vio- 
lation of  its  agreement  the  plaintiffs  have  suffered  dam- 
ages in  the  said  sum  of  $2,924.35. 

The  defendant  denied  these  allegations.  The  referee 
to  whom  the  action  was  referred  did  not  find  as  a  matter 
of  fact  that  such  an  agreement  was  made,  but  he  found 
in  substance  that  under  and  according  to  the  rules  of  the 
Clearing  House  and  of  the  Petroleum  Exchange,  and  the 
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custom  of  the  members  thereof  and  brokers,  all  deliver- 
ies of  oil  were  required  to  be  in  oil  that  had  all  storage 
charges  paid  to  the  date  of  such  delivery,  and  that  of 
such  rules  and  custom  the  defendant  was  aware  at  such 
times. 

He  also  f  oimd  that  at  the  request  of  the  firm  of  Hilton 
&  Waugh,  who  were  then  the  owners  of  the  oil,  and  who 
liad  hypothecated  the  oil  with  the  defendant,  and  at  the 
request  of  the  plaintiffs,  the  said  defendant  on  or  about 
the  15th  day  of  May  1884,  undertook  and  agreed  to 
transfer  and  deUver  to  the  plaintiffs  from  the  certificates 
so  hypothecated  with  it  by  Hilton  &  Waugh,  certifi- 
cates to  the  amount  of  43,000  barrels  of  oil,  which  under 
the  custom  above  mentioned  necessarily  would  be  United 
Pipe  line  certificates,  and  have  storage  charges  thereon 
paid  to  the  date  of  such  delivery  or  transfer. 

It  was  on  this  finding  of  custom  that  the  referee  ordered 
judgment  for  the  plaintiff. 

The  weight  of  the  evidence  tends  to  show  that  at  the 
time  the  defendant  was  requested  to  make  the  transfer 
nothing  was  said  about  the  kind  of  oil,  and  the  term 
"  regular  "  was  not  used  at  all. 

It  is  true  that  one  of  the  witnesses  for  the  plaintiff 
testified  that  in  a  conversation  with  Mr.  Nelson,  the  cash- 
ier of  the  defendant,  he  said :  "  This  is  to  be  regular 
United  Oil;"  to  which  Mr.  Nelson  replied,  saying: 
"  It  will  be  all  right,  Mr.  Otterstatter.  Everything  will 
be  satisfactorily  arranged."  But  I  am  of  the  opinion  that 
all  the  evidence  on  this  point  would  not  warrant  the  ref- 
eree in  finding  that  the  defendant  agreed  to  deliver 
plaintiffs  oil,  on  which  all  charges  had  been  paid. 

There  is  no  evidence  that  the  defendant  was  a  mem- 
ber of  the  Petroleum  Exchange.  The  presumption  is 
that  it  was  not  a  member,  and  not  being  a  member  of 
the  Exchange  it  would  not  be  bound  by  the  rules  of  the 
Exchange. 

What  was  the  custom  of  the  members  of  the  Petro- 
leum Exchange  and  brokers  was  immaterial.     When  act- 
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ing  as  a  bank  the  defendant  was  not  bound  by  the 
Clearing  House  rules  of  the  Petroleum  Exchange,  nor 
was  it  bound  by  the  custom  of  members  of  the  Exchange 
or  of  brokers.  All  that  it  was  required  to  do  in  the 
absence  of  an  express  agreement  to  do  othenvise,  was  to 
deliver  the  oil  to  the  plaintiffs  in  the  condition  in  which 
the  oil  was  at  the  time  it  promised  to  make  the  delivery. 
At  that  time  these  charges  were  on  the  oil. 

It  was  the  duty  of  the  plaintiff  to  ascertain  whether 
the  oil  was  or  was  not "  regular."  At  least,  I  cannot  see 
that  the  defendant  was  under  any  obligation  to  make  the 
oil  "  regular  "  by  paying  the  Pipe  Line  charges  on  it. 

It  is  not  necessary  for  us  to  determine  whether  or  not 
this  finding  of  the  custom  of  brokers  was  warranted  by 
the  pleadings,  as  the  evidence  on  that  point  was  admit- 
ted without  objection. 

We  are  of  the  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  party 
who  finally  prevails  in  the  action. 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


JOSEPHINE  BOYCE,  Respondent,  v.  THE  MAN- 
HATTAN  RAILWAY  COMPANY,  Appellant. 

Negligence — Action  against  carrier  for  personal  injuries — Requests  to  charge 
mtist  be  based  upon  evidence  in  the  case — An  objection  to  testimony  must 
be  specific  and  point  out  Ute  grounds  for  the  exclusion  of  the  testimony — 
A  general  objection  based  upon  grounds  not  disclosed  by  Uie  counsel^  may 
be  disregarded  on  appeal. 

The  main  points  raised  and  discussed  by  the  appellants  at  the  General 
Term,  were  upon  alleged  error  of  the  trial  judge  in  refusing  to  charge 
as  requested  by  appellants,  as  to  the  legality  of  the  form  of  one  of 
defendant's  stations  and  the  curve  of  the  track,  as  appears  in  the  opinion 
of  the  court. 

Held,  that  there  was  no  error  in  the  refusals,  because  there  was  no  evi- 
dence  in  the  case  to  sustain,  or  upon  which  to  base  said  requests. 
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The  following  question  was  put  to  a  sister  of  plaintiff,  the  action  being 
for  damages  from  injuries  caused  by  defendant's  alleged  negligence : 
••  Please  state  to  the  jur}'  generally  what  she  has  suffered  and  said  about 
it,  and  what  has  been  done  for  her  comfort."  This  question  was  ob- 
jected to  generally  without  the  assignment  of  grounds.  .  The  objection 
was  overruled,  and  in  answer  tlie  witness  gave  only  facts  of  which  she 
had  personal  knowledge.  Previous  to  this,  the  witness  had  testified 
without  objection  :  *•  She  (my  sister)  is  not  able  to  work  at  all.  Can- 
not even  sweep  a  room.  I  sleep  with  her.  I  have  had  opportunity  to 
observe  her  condition  and  the  pain  she  suffei-s.  She  suffers  a  great 
deal." 

Bddf  (1)  That  the  objection  that  the  witness  was  incompetent  to  speak  as 
an  expert,  or  that  the  case  was  not  one  for  expert  testimony,  was  not 
available  on  an  appeal.  (2)  That  in  view  of  the  previous  testimony 
received  without  objection,  the  answer  to  the  question  objected  to  did 
not  prejudice  defendant,  and  constituted  no  ground  for  reversal. 

Where  there  is  testimony  that  the  accident  to  the  plaintiff  was  due  to  the 
existence  of  an  unguarded  hole  between  the  cars  and  the  station,  and  to 
insufficient  lighting  of  the  station,  it  is  not  error  to  exclude  evidence  in 
defendant's  behalf,  that  the  foim  of  the  station  causing  the  hole,  e.  g. 
a  sharp  curve,  was  necessaiy ;  the  true  question  being  only  as  to  the 
safety  of  the  means  of  exit  provided  by  defendant. 

Before  Sedgwick,  Ch.  J.,  and  Dugro  J. 

Decided  March  14.  1887. 

Appeal  by  the  defendant  from  an  order  denying  de- 
fendant's motion  for  a  new  trial  on  the  minutes;  and 
from  the  judgment. 

Action  for  personal  injuries  caused  by  negligence  of 
the  defendant. 

T.  Henry  Dewey,  for  respondent. 

Davies,  Cole.  &  Rapallo,  attorneys,  and  Edward  8. 
Rapallo  and  Henry  D,  Sedgwick,  of  counsel  for  appel- 
lant. 

By  the  Court. — Dugro  J. — The  main  points  raised 
by  the  appellant  are  the  following : 

Ist.  That  the  trial  judge  erred  in  refusing  to  charge 
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'•  that  the  South  Ferry  station  as  to  its  fonn  and  shape, 
was  such  as  the  legislature  had  authorized  the  defen- 
dant to  use.'* 

2d.  That  he  erred  in  refusing  to  charge  "  that  as  to 
the  rolling  stock  of  the  company  at  the  time  of  the  ac- 
cident, inasmuch  as  it  was  such  as  the  legislature  had 
authorized  the  defendant  to  use  as  a  railway — that  as  to 
that,  there  is  no  proof  of  negligence  against  the  defen- 
dant." 

3d.  That  he  erred  in  refusing  to  charge  as  follows : 
"  The  South  Ferry  station  as  to  its  form  and  shape  was 
such  as  the  legislature  had  authorized  the  defendant  to 
construct  and  use  as  a  railway." 

There  was  no  error  in  refusing  to  charge  as  requested, 
because  there  was  no  evidence  in  the  case  to  sustain 
such  requests.  The  defendant  put  in  evidence  a  certi- 
ficate dated  December  30,  1879,  signed  by  certain  com- 
missioners, which  reads  that  pursuant  to  powers  vested 
in  them  under  the  provisions  of  chapter  606  of  Laws  of 
1875,  and  chapter  595  of  the  Laws  of  1875,  they  approve 
of  the  "New   York   Elevated   Railroad    Company  the 

tracks curves,  stations,  platforms,  rolling  stock, 

motive  power, at  and  from  the  intersection  of 

Greenwich  street  and  Battery  place  and  the  Battery 
to  South,  Hamilton  and  Staten  Island  ferries. 

The  commissioners  who  signed  the  certificate  put  in 
evidence,  were  appointed  by  the  governor  pursuant  to 
chapter  595  Laws  of  1875,  which  refers  only  to  an  Ele- 
vated Railroad  along  Greenwich  street  to  9th  Avenue, 
and  along  9th  Avenue  to  the  Harlem  river.  (See  §  7 
of  said  Act).  The  terms  of  said  Act  have  no  refer- 
ence whatever  to  any  railroad  or  part  of  a  railroad  south 
of  Greenwich  street ;  they  are  expressly  restricted  to  an 
elevated  railroad  along  Greenwich  street  and  running 
north. 

Section  one  of  chapter  606  Laws  of  1875  cited  by  de- 
fendant^ enacts  that  the  commissioners  shall  be  ap- 
pointed by  a  justice  of  the  Supreme   Court,  and  by 
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section  36  of  said  Act  the  said  commissioners,  viz :  those 
appointed  by  the  Supreme  Court,  may  fix  and  determine 
the  route  by  which  any  elevated  railway  then  in  actual 
operation  may  connect  with  other  steam  railways  or  the 
depots  thereof. 

This  disposes  of  appellant's  objections  to  these  rulings 
of  the  trial  judge.  Appellant  failed  to  show  that  this 
particular  station,  viz :  the  South  Ferry  station  had  been 
approved  by  any  duly  authorized  commissioners,  and 
there  was  no  proof  whatever  that  the  legislature  had 
authorized  the  defendant  to  construct  the  South  Ferry 
station,  or  any  station  in  any  form  or  shape. 

The  learned  trial  judge  directed  the  attention  of  the 
jury  specially  to  the  fact  "  that  she  (the  plaintiff)  makes 
no  contention  about  the  construction  in  the  first  in- 
stance of  the  platform  or  station,"  in  other  words  the 
existence  of  the  hole  is  not  complained  of,  but  as  the 
judge  charges,  "the  plaintiff  says  in  her  complaint  that 
the  defendant's  negligence  consisted  in  this,  that  the  de- 
fendant did  not  provide  proper  and  safe  means  of  exit 
from  the  car  in  which  she  was  riding,  but  left  a  hole  or 
space  between  the  step  of  the  car  and  the  platform  of 
the  station,  which  was  not  properly  guarded,  nor  was 
the  station  properly  lighted." 

The  unsafe  means  of  exit,  in  that  the  hole  was  un- 
guarded and '  the  station  improperly  lighted,  is  what  is 
complained  of.  The  defendant  should  not  have  invited 
passengers  to  alight  at  such  a  dangerous  place.  The 
defendant  claims  that  no  way  of  making  exit  safer  was 
known  to  science.  But  it  seems  to  us  that  common 
sense  suggests  several  ways.  The  hole  was  left  un- 
guarded, and  under  the  circumstances  the  question  of 
negligence  was  properly  left  to  the  jury.  We  do  not 
believe  that  the  judge  erred  in  excluding  defendant's  tes- 
timony offered  for  the  purpose  of  showing  the  necessity 
for  the  present  form  of  structure  etc.,  because  ordinary 
intelligence  without  the  aid  of  expert  knowledge  shows, 
that  even  if  good  and  sufficient  reasons  necessitated  the 
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construction  of  the  railroad  at  such  a  sharp  curve,  the 
means  of  exit  from  the  cars  could  be  made  safe. 

In  the  case  at  bar  the  contention  is,  as  to  whether  the 
means  of  exit  were  safe,  not  the  necessity  of  the  particu- 
lar curve.  We  can  well  imagine  necessity  of  even  a 
greater  curve,  and  could  it  be  contended  therefore  that 
no  safe  means  of  exit  should  be  provided  ?  There  was 
no  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff,  certainly  not  enough  to  warrant  the  court  in 
taking  the  case  from  the  jury,  or  in  setting  aside  the 
verdict.  The  charge  of  the  trial  judge  conformed  with 
the  law  in  every  respect,  and  on  the  question  of  plaintr 
iff's  negligence,  and  also  of  defendant's  negligence,  he 
charged  substantially  as  defendant  had  requested. 

The  remaining  point  to  be  considered  is  as  to  a  ques- 
tion put  to  Rhoda  Boyce,  the  plaintiff's  sister. 

"  Ques :  Please  state  to  the  jury  generally  what  she 
has  suffered  and  said  about  it,  and  what  has  been  done 
for  her  comfort  ?  " 

The  defendant  objected  to  this  question,  and  the  ob- 
jection was  overruled.  No  reason  for  the  objection  was 
given. 

The  question  seems  to  us  to  have  been  admissible,  for 
the  witness  had  testified  prior  to  the  question  ^'  She  (my 
sister)  is  not  able  to  work  at  all ;  cannot  even  sweep  a 
room.  I  sleep  with  her.  I  have  had  opportunities  to 
observe  her  condition  and  the  pain  she  suffers ;  she  suf- 
fers a  great  deal."  This  objection  cannot  be  considered 
now,  as  no  ground  was  stated  for  it  at  the  trial.  An  ob- 
jection should  be  specific,  and  point  out  the  grounds  for 
the  exclusion  of  the  testimony,  and  a  general  objection 
based  upon  grounds  not  disclosed,  may  be  disregarded  on 
appeal.  Levin  v.  Russell,  42 1^.  Y.  251 ;  Quinby  v.  Strauss, 
90  iV.  r.  664. 

There  was  no  objection  made  that  the  witness  was  in- 
competent to  speak  as  an  expert,  or  that  the  case  was 
not  one  for  expert  testimony,  therefore  the  general  ob- 
jection was  unavailing.     Crosby  t?.  Day,  81  H.  T.  242 ; 
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Guiterman  v.  Steamship  Co.,  83  Id.  358,  366.  The  witr 
ness  in  answer  gave  only  facts  of  which  she  had  personal 
knowledge ;  and  she  could  have  given  an  opinion  pre- 
dicated upon  such  facts,  if  necessary.  In  view  of  the 
testimony  given  before  objection,  I  cannot  see  how  this 
answer  prejudiced  defendant. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


MARTIN  McINTOSH,  AppELLAin,  v.  THE  RECTOR, 
CHURCHWARDENS  AND  VESTRYMEN  OF  St! 
PHILLIPS  CHURCH,  &c..  Respondents. 

Action  for  specific  performance  of  contract — Lease,  covenants  ar*d  condi- 
tions  of-— Musi  be  strictly  performed  on  the  part  of  the  lessees,  to  entitle 
them  to  the  fulfillment  of  the  conditions  and  covenants  on  the  part  of  the 
lessors,  the  fulfillment  of  which  is  based  upon  the  conditions  of  the  same 
being  full  f/  and  strictly  performed  by  lessees. 

In  this  case,  the  lessees  were  entitled  to  a  renewal  of  Hie  lease,  in  case 
they  fully  and  faithfully  perfonned  and  fulfilled  all  the  covenants  on 
their  part,  among  which  were  covenants,  that  the  lessees  should  build 
a  dwelling  house  on  the  premises,  also  that  tliey  would  not  assign  nor 
sublet  the  premises,  without  the  consent  of  the  lessors. 

After  the  execution  of  the  lease,  by  another  instrument,  the  lessors  for  a 
valuable  consideration  discharged  the  lessees  from  the  covenant  to 
build  the  dwelling  house,  and  permitted  the  lessees  to  assign  the  lease 
to  one  Martin  Mcintosh,  (the  plaintiff)  on  the  express  condition  that 
said  Mcintosh  should  not  assign  the  lease  nor  sublet  the  premises  with- 
out the  consent  of  lessors.  Said  instrument  also  provided  that  said  lease 
in  all  its  parts  shall  be  observed  and  acted  upon  by  the  parties,  as 
though  the  covenant  to  build  the  dwelling  house  had  not  been  inserted 
therein.  The  plainriff  took  possession  under  this  instrument  and  an  as- 
signment of  this  lease,  and  erected  upon  the  same  a  building  for  busi- 
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ness  purposes,  and  at  the  expiration  of  the  term,  on  the  lessors^  refusal 
to  renew  the  lease,  brought  action  to  compel  the  specific  performance 
of  the  contract  to  renew. 

During  the  term  of  the  lease,  the  plaintiff  assigned  the  lease  to  one  Mar- 
tha Mcintosh,  who  afterwards  re-assigned  the  same  to  him.  The  plain- 
tiff in  his  complaint,  alleged  that  this  assignment  and  re-assignment  was 
made  with  the  knowledge  and  consent  of  the  defendants  (the  lessors), 
who  in  their  answer  denied  the  same.  This  issue  of  fact  and  all  the 
issues  of  fact  thus  made,  were  determined  on  the  trial  against  the  plain- 
tiff, and  the  trial  judge  found  that  the  leasings  and  sublettings  were 
made  without  the  knowledge  or  consent  of  the  defendants  (the  lessors), 
and  consequently  there  was  no  waiver  of  the  covenant  on  the  part  of 
the  lessors.  Held,  on  appeal,  that  the  rule  is  well  established  that 
where  a  party  seeks  to  enforce  a  contract  by  action,  he  is  not  entitled 
to  recover,  unless  performance  by  him  of  all  its  conditions  is  shown, 
or  unless  actual  waiver  is  proved  witli  full  knowledge  of  the  default. 

The  defendants,  although  a  religious  corporation,  have  a  right  to  insist  upon 
the  letter  of  the  covenants  in  the  lease  being  fulfilled,  notwithstanding 
their  enforcement  works  great  injury  to  the  plaintiff. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 


Decided  March  14,  1887. 

Appeal  from  a  judgment  dismissing  the  complaint  in 
an  action  brought  by  plaintiff  against  the  defendant  to 
compel  specific  performance  of  certain  covenants  con- 
tained in  a  lease. 

Jacob  F,  Miller,  for  appellant. 
Sidney  S.  Harris^  for  respondents. 

By  the  Court. — Dugro,  J. — ^The  lease  in  this  ca^e 
provided  among  other  things,  that  if  the  lessees,  their 
executors,  administrators  or  assigns,  should  fully  and 
faithfully  perform  all  and  singular  the  covenants,  stipu- 
lations and  agreements  on  their  part  to  be  fulfilled,  that 
the  lessors  would  at  the  end  of  the  term  grant  a  new 
lease,  or  at  their  (lessors')  option  pay  for  the  dwelling 
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house  which  the  lessees  covenanted  to  erect  on  the  de- 
mised premises.  The  lease  also  provided  that  the  lessees 
would  within  a  certain  time  erect  a  dwelling  house  on 
the  lot  that  was  leased.  The  lessees  also  covenanted 
that  they  would  not  assign  or  sub-let  the  said  premises 
or  any  part  thereof,  or  any  part  of  their  term  or  time 
without  the  consent  of  the  lessors. 

After  the  execution  of  the  lease  the  defendants  (the 
lessors)  executed  another  instrument  wherein,  for  the 
consideration  of  five  hundred  dollars,  they  released  and 
discharged  the  lessees  and  their  assigns  from  the  cove- 
nant to  build  contained  in  said  lease,  and  in  the  same 
instrument  they  expressly  permitted  the  lessees  to  assign 
the  lease  to  Martin  Mcintosh,  on  the  express  agreement 
and  understanding  that  the  said  Martin  Mcintosh  should 
not  at  any  time  thereafter  during  the  term  of  said  lease 
let  all  or  any  part  of  said  premises,  or  assign  the  same  or 
any  of  the  term  to  any  person  whomsoever,  without  tlie 
consent  of  the  lessors  in  writing. 

The  said  agreement  further  provided  "  that  the  said 
lease  in  all  its  parts  shall  be  acted  upon  bj^  the  respec- 
tive parties  as  though  such  covenant  to  buildjiad  not 
been  made  and  inserted  therein,  and  all  other  parts  of 
said  lease  shall  be  interpreted  accordingly."  Plaintiff 
accordingly  took  possession  under  said  agreement.  At 
the  expiration  of  the  term,  on  the  defendants'  refusal  to 
renew  the  lease,  the  plaintiff  brought  this  action  to  com- 
pel specific  performance  of  the  covenant  to  renew. 

He  alleged  in  the  complaint  that  all  the  covenants 
and  conditions  of  the  lease  were  complied  with  on  his 
part;  that  by  permission  of,  and  agreement  with  the 
def endnnts,  he  erected  on  said  premises  a  building  other 
than  a  dwelling  house,  to  be  used  for  business  purposes, 
which  building  the  defendants  accepted  in  lieu  of  the 
dwelling  house  mentioned  in  the  lease ;  that  afterwards 
and  with  the  consent  of  the  defendants,  he  assigned  tho 
lease  to  Martha  Mcintosh,  who  afterwards  and  with  full 
knowledge  of  the  defendants,  re-assigned  the  same  to 
him. 
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All  these  allegations  were  denied  by  the  defendants, 
and  thus  the  performance  of  everything  necessary  to 
entitle  plaintifE  to  a  renewal  was  made  the  issue  in  the 
case.  AH  the  facts  were  determined  against  the  plaintiff 
by  the  trial  justice. 

That  plaintiff  should  not  assign  or  underlet  the  pre- 
mises was,  by  express  covenant  of  the  parties^  made  a 
condition  precedent  to  the  right  of  renewal. 

Plaintiff  must  show  performance  by  him,  or  some  suf- 
ficient excuse  for  non-performance,  or  show  that  the  cov- 
enant was  expressly  or  by  operation  of  law  waived  by 
defendants,  with  full  notice  of  the  facts.  Glacius  v. 
Black,  50  N.  T.  145 ;  Smith  u.  Brady,  17  N,  Y.  189 ; 
Catlin  V.  Tobias,  26  N.  T.  217 ;  People's  Bank  v.  Mit- 
chell, 73  N.  r.  406. 

We  think  there  was  sufficient  evidence  to  sustain  the 
conclusions  of  the  trial  judge,  that  the  leasings  and  vari- 
ous sub-lettings  were  not  made  with  the  knowledge  or 
consent  of  the  defendants,  consequently  they  did  not 
waive  this  covenant.  It  is  found  as  matter  of  fact  that 
when  they  received  rents  they  did  not  know  that  the 
lease  was  assigned,  and  that  the  premises  were  sub-let. 
Without  knowledge  of  violation  there  can  be  no  waiver. 
And  the  rule  is  well  established  that  where  a  party  seeks 
to  enforce  a  contract  by  action,  he  is  not  entitled  to  re- 
cover, unless  performance  by  him  of  its  conditions  are 
shown,  or  unless  actual  waiver  is  proved  with  full  knowl- 
edge of  the  default. 

This  is  a  harsh  case  for  the  plaintiff,  who,  supposing 
he  would  get  a  renewal  of  his  lease,  or  be  paid  for  the 
building,  spent  twelve  thousand  dollars  in  the  erection 
of  a  factory  on  the  defendant's  lot.  But  the  difficulty 
with  the  case  is,  that  all  the  facts  have  been  found 
against  the  plaintiff,  and  the  court  should  apply  the  law 
to  the  facts  as  found. 

The  defendants,  though  a  religious  corporation,  have 
a  right  to  insist  upon  the  letter  of  the  bond  in  the  lease. 
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even  though  the  enforcement  of  their  demand  works 
great  injury  to  the  plaintiff. 
Judgment  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


MARY  GALVIN,  as  Administratrix,  Appellant,  v. 
THE  MAYOR,  &c.  of  NEW  YORK,  Respondents. 

Negligence. 

In  this  case  tlie  judgment  was  affirmed  because  it  did  not  appear  that  the 
accident  complained  of  was  to  be  attributed  solely  to  the  negligence  of 
the  defendants.  There  was  no  proof  as  to  the  way  in  which  the  acci  • 
dent  happened,  and  tlie  jury  could  not  have  properly  inferred  from  the 
evidence  that  the  deceased  was  free  from  contiibutory  negligence. 
The  views  of  the  trial  judge  were  held  to  be  correct,  and  he  held  **  Thai 
to  sustain  a  recovery,  the  negligence  complained  of  must  have  been  the 
primary  cause  of  the  injury,  and  in  this  case  the  injury  did  not  result 
from  the  condition  or  fastening  of  this  grating,  but  from  the  manner  in 
which  it  was  used.  If  there  was  negligence  in  its  use,  from  the  posi- 
tion in  which  it  was  placed  by  the  co-servant  of  the  deceased,  it  was  not 
the  general  negligence  of  the  city.*" 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  14,  1887. 

Appeal  by  plaintiff  from  judgment  entered  on  a  dis- 
missal  of  the  complaint  before  a  jury. 

The  action  was  for  damages  from  negligence. 

John  C.  ShaW)  attorney,  and  E.  J.  Myers  of  counsel 
for  appellant. 
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£J,  Henry  Lacomhe^  and  David  J.  Deariy  for  respond- 
ents. 

Opinion  of  the  Trial  Judge. — ^Freedman,  J. — ^To  be 
actionable  the  negligence  complained  of  must  be  shown 
to  have  been  the  primary  cause  of  the  injury  complained 
of.  The  injury  in  this  case  resulted  not  from  the  general 
condition  or  the  want  of  fastening  of  this  grating,  but 
from  the  manner  in  which  it  was  used.  The  use  that 
was  made  of  it  was  made  by  John  Purcell,  who  came 
there  ahead  of  Galvin  and  who,  with  some  others  raised 
it.  If  it  was  as  dangerous  as  the  learned  counsel  for  the 
plaintiff  claims,  to  allow  it  to  stand  almost  perpendicular 
and  without  any  fastening,  then  it  was  John  Purcell  who 
put  it  in  that  dangerous  condition,  and  the  danger  was 
open,  notorious,  and  patent  to  all  who  had  eyes  to  see. 
If,  therefore,  there  was  negligence  in  that,  it  was  the 
negligence  of  the  co-servant  of  the  deceased  which  was 
the  primary  cause  of  the  injury,  and  not  the  general  neg- 
ligence of  the  city. 

On  the  other  hand,  it  also  appears  that  the  deceased 
had  been  warned  several  times  against  this  very  grating. 
Such  danger  was  open,  notorious,  and  he  had  express 
warning,  which  was  proven  by  a  witness  introduced  by 
the  plaintiff  and,  introduced  as  a  witness,  entitled  to  be- 
lief. As  the  deceased  had  express  warning,  and  the  dan- 
ger was  open  and  notorious  to  him,  if  he  did  look — and 
it  must  presmned  that  he  did  look — it  was  contributory 
negligence  for  him  to  go  down  that  slide  without  first 
taking  means  to  fasten  it.  He  might  have  pressed  a 
shovel,  which  he  must  have  had,  against  it.  He  might 
have  fastened  it  with  a  rope,  or  in  a  variety  of  ways ;  or 
he  might  have  stayed  out  of  that  hole  altogether. 

The  complaint  must  be  dismissed. 

Per  Curiam. — ^The  case  did  not  show  that  the  accident 
was  to  be  attributed  solely  to  the  negligence  of  defend- 
ants.    On  a  view  most  favorable  to  plaintiff,  there  was 
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no  proof  as  to  the  way  in  which  the  accident  happened, 
nor  could  the  jury  have  properly  inferred  that  it  hap- 
pened in  a  way  that  would  show  that  the  deceased  was 
free  from  contributory  negligence.  If  when  the  grating 
fell  he  was  in  a  position  that  he  knew  was  dangerous, 
after  he  had  been  told  there  was  likelihood  of  the  falling, 
the  plaintiff  would  be  without  a  right  of  action.  If  he 
were  in  a  position  that  did  not  as  matter  of  law  involve 
contributory  negligence,  the  case  would  be  for  the  jury. 
There  was  no  testimony  that  would  justify  an  inference 
favorable  to  plaintiff  as  to  the  position  of  deceased.  The 
slight  indications  that  might  be  relevant  to  this  did  not 
point  to  due  care  in  the  face  of  known  danger.  The  de- 
ceased, after  he  was  struck  by  the  grating,  went  down 
the  slide,  feet  first,  and  it  is  argued  by  plaintiff's  counsel 
that  he  had  been  struck  in  the  back  of  his  head.  This 
points  to  his  working  with  his  back  to  the  grating  while 
his  feet  were  within  the  sUde  and  his  head  below  the  top 
of  the  grating,  as  it  stood  upright  before  it  fell.  If  this 
would  justify  an  inference  of  negligence  no  other  testi- 
mony varied  it.  If  it  would  not,  the  facts  were  as  con- 
sistent with  the  non-existence  as  the  existence  of  con- 
tributory negligence.  The  learned  judge's  view  on  this 
issue  was  correct,  and  the  judgment  should  be  affirmed 
with  costs. 


THE  NEW  YORK  LAND  IMPROVEMENT  COM- 
PANY, Appellant,  v.  WILLIAM  S.  CHAPMAN, 
Respondent. 

False  and  frawlulcnt  rcprescnUUions, 

The  alleged  false  representations  did  not  destroy  any  of  plaindff^s  rights, 
nor  induce  plaintiff  to  discontinue  or  abandon  any  proceeding  taken 
or  act  done  towards  the  enforcement  of  his  rights.    All  that  appeal's 
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from  the  allegatioQ  of  the  complaint,  is  that  defendant,  by  his  repre- 
sentations induced  plaintiff  to  abandon  an  intention. 
Held,  it  is  impossible  to  assess  damages  in  such  a  case.     Tlie  plaintiff 
parted  with  nothing  of  value  because  of  the  representations. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  U.  1887. 

Appeal  from  judgment  entered  on  a  dismissal  of  com- 
plaint before  a  jury. 

The  complaint  alleged  that  the  plaintiff  made  to  a 
firm,  styled  Groot  &  Chapman,  composed  of  the  defen- 
dant and  two  others,  a  lease  of  certain  rooms  for  one 
year,  to  begin  May  1, 1882,  at  the  yearly  rent  of  $4,500, 
payable  quarterly,  and  in  addition  thereto  $12  monthly 
for  janitor's  fees ;  that  the  lessees  entered ;  that  on  Au- 
gust ly  1882,  $1,125  "became  due  as  rent,  besides  some 
other  amount  for  janitor's  fees ;  that  the  same  was  not 
paid,  and  the  said  lessees  were  in  default  for  payment 
thereof ;  that  by  the  terms  of  the  lease,  on  default  in 
payment  of  rent,  the  lessors  were  entitled  to  enter  upon 
and  take  possession  of  said  premises,  and  also  to  dispos- 
sess said  lessees,  in  accordance  with  the  statute  in  such 
case  made  and  provided,  and  to  lease  said  premises  to 
others ;  that  thereafter  and  about  August,  1882  and 
afterwards,  the  defendant,  William  S.  Chapman,  to  in- 
duce the  plaintiffs  not  to  re-enter  and  take  possession 
of  said  premises  or  dispossess  said  lessees  and  lease  said 
premises  to  others,  but  to  allow  said  lessees  to  remain 
in  possession  and  use  thereof,  fraudulently  and  falsely 
stated  to  and  represented  to  plaintiff,  that  said  lessees 
were  entirely  solvent  and  able  to  pay  the  rent  of  said 
ofl&ces,  etc;"  that  "plaintiffs  could  at  said  time,  have 
rented  said  premises  to  responsible  persons  for  the  re- 
mainder of  the  term  aforesaid,  at  a  rent  at  least  as  large 
as  received  in  the  lease  aforesaid,  and  had  applications  at 
said  time,  for  a  lease  of  said  premises  and  so  informed 
said  defendant,  and  said  defendant  for  the  purpose  afore- 
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said,  on  said  several  occasions  repeated  said  representa- 
tions to  plaintiff;  that  said  representations  were  false 
and  were  made  with  the  fraudulent  purpose  above  set 
forth,  of  deceiving  the  plaintiff  and  inducing  plaintiff  to 
allow  said  lessees  to  remain  in  possession  of  said  premises ; 
that  plaintiff,  in  reliance  upon  said  representations  and 
in  consequence  thereof ;  allowed  said  lessees  to  remain  in 
possession  of  said  premises,  until  January  1,  1883,  and 
refrained  from  re-entering  upon  the  premises  or  dispos- 
sessing said  lessees,  and  refused  to  lease  the  same  to  the 
other  parties  applying  therefor; "that  at  the  time,  etc., 
the  said  lessees  were  insolvent  etc.,  as  the  said  defendant 
then  and  there  well  knew ;  that  "  plaintiff  brought  suit 
for  said  amount  under  the  covenant  in  said  lease,  and 
recovered  judgment  thereon  for  the  sum  of  $3,168.98 ; 
that  execution  has  been  issued  against  said  lessees  and 
returned  unsatisfied,  and  said  lessees  state  and  declare 
that  they  have  no  property  of  any  kind,  nor  has  either  of 
them,  and  are  unable  to  pay  the  same ;  that  by  reason 
etc.,  plaintiff  has  suffered  damage  in  the  sum  of  $3,500." 
On  the  trial,  before  any  testimony  was  offered,  coun- 
sel for  defendant  moved  to  dismiss  the  complaint.  The 
motion  was  granted,  and  the  appeal  is  from  the  judg- 
ment of  dismissal. 

Parish  <fe  Pendleton^  attorneys  and  P.  K.  Pendleton 
of  counsel  for  appeljant. 

Hector  M,  Hitchings^  for  respondent. 

Per  Curiam — The  face  of  the  complaint  shows  that 
at  the  time  of  the  alleged  false  representations  made  by 
defendant,  his  firm,  the  lessees,  were  rightfully  in  pos- 
session  of  the  term  of  the  lease,  and  of  the  premises. 
The  plaintiff's  right  to  re-enter  for  non-payment  of  rent 
or  to  dispossess  for  the  same  reason,  did  not  put  an  end 
to  the  term  or  the  lease.  Until  there  was  an  actual  ex- 
ercise  and   enforcement  of   plaintiff's  right,  the  term 
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would  not  be  ended  or  the  plaintiff  have  the  power  to 
oust  the  lessees.  The  alleged  false  representations  did 
not  destroy  any  of  plaintiff's  rights  nor  induce  plaintiff 
to  discontinue  or  abandon  any  proceeding  taken  or  act 
done  towards  the  enforcement  of  its  right.  All  that  ap- 
pears, in  substance,  on  the  face  o£  the  complaint  is  that 
the  defendant  induced  the  plaintiff  to  abandon  an  in- 
tention. It  is  imposvsible  to  assess  damages  in  such  a 
case.  The  plaintiff  parted  with  nothing  of  value.  The 
learned  judge  was  correct  in  dismissing  the  complaint 
on  this  ground.  This  result  is  sustained  by  considera- 
tions adduced  in  Wimple  v.  Hildrick,  10  Daly,  481. 
Judgment  affirmed  with  costs. 


CHARLES  J.  BULKLEY,  as  Executor,  Respondent, 
V.  ALBERT  BACK,  et  al..  Appellants. 

Offer  of  judgment — The  question  of  costs  after  such  offer. 

If  the  offer  of  judgment  is  not  accepted,  the  plaintiff  must  recover  a  larger 
amount  to  entitle  him  to  recover  costs  against  defendant,  and  if  he  does 
not,  the  defendant  is  entitled  to  his  costs,  and  to  have  the  same  set  off 
against  the  amount  recovered  in  the  entry  of  the  final  judgment. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  March  14,  1887. 

Appeal  from  a  part  of  a  judgment  allowing  a  set-off 
of  defendants'  costs  against  amount  recovered  by  plain- 
tiff. 

Appeal  from  order  denying  defendants'  motion  to 
compel  clerk  to  enter  a  separate  judgment  for  defendants 
in  the  amounts  of  costs  taxed  in  their  favor. 

Blumenstiel  &  Hirsch^  for  appellants. 
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L.  Lqflin  Kellogg^  for  respondent. 

Per  Curiam. — The  plaintiff's  action  was  upon  contract. 
The  defendants  made  an  offer  of  judgment  for  plaintiff 
in  a  certain  amount.  On  the  trial  the  plaintiff  recov- 
ered no  more  than  that  amount.  The  costs  of  plaintiff 
up  to  the  offer  were  taxed.  The  subsequent  costs  were 
taxed  for  defendants.  The  defendants  moved  that  the 
clerk  be  directed  to  enter  a  judgment,  which  should  pro- 
vide that  the  defendants  recover  their  costs  as  taxed. 
This  motion  was  denied.  The  clerk  entered  judgment 
for  plaintiff,  which  after  reciting  the  proceedings,  gave 
a  Recovery  in  a  single  amount,  which  was  the  result  of 
deducting  the  defendants'  costs  as  taxed,  from  the 
amount  of  the  plaintiff's  recovery  and  costs. 

It  is  objected  that  the  defendants'  costs  as  taxed,  could 
not  be  offset  by  a  part  of  the  debt  due  to  plaintiff,  be- 
cause the  defendants'  costs,  it  is  said,  w^ere  the  property 
of  their  attorney.  The  answer  to  this  is  that  primarily 
the  costs  was  a  debt  due  by  plaintiff  to  defendant.  The 
attorney  could  only  have  an  interest  in  them,  after  the 
defendants'  right  to  them  was  established  and  as  soon  as 
this  debt  existed,  the  equity  that  is  the  ground  of  set- 
off was  applicable,  and  on  its  being  applied  there  was 
nothing  on  which  the  attorney  could  have  a  lien  or 
which  could  become  his  property. 

The  cases  cited  for  a  contrary  position,  are  those 
where  costs  being  recovered  in  a  different  proceeding, 
the  attorney's  right  accrued  before  the  set-off  could  be 
claimed. 

The  order  appealed  from  should  be  affirmed  with  $10 
costs. 

The  appeal  from  the  judgment  involves  the  same 
point  only.  The  judgment  should  be  affirmed  with 
costs. 
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ROSA  SCHULE,  Respondent,  v.  DANIEL  CUNNING- 
HAM, Appellant. 

Negligence — AdmissibUUy  of  the  declarations  or  entries  of  a  deceased  per- 
son, made  in  his  lifetime,  in  the  course  of  a  professional  duty. 

In  this  case  the  plaintiff  was  a  tenant  of  the  defendant,  and  claimed  that  a 
heavy  pole  that  the  defendant  was  boond  to  keep  firm  and  safe,  fell  upon 
and  injured  her.  As  part  of  her  proof,  and  against  the  defendant's  ob- 
jection, she  was  allowed  to  put  in  evidence  entries  in  a  book  kept  by  a 
physician,  who  had  died  before  the  trial,  which  were  as  follows :  ••  Mrs. 
Rosa  Schule,  752  2nd  Avenue,  was  hurt  on  the  7th  of  January.  Found 
her  suffering  pain  in  side ;  found  ribs  broken ;  shoulder  on  left  side  was 
disabled ;  also  left  parietal  was  contused ;  was  deaf  on  left  side ;  could 
only  hear  watch  6  inches  to  18  inches  on  the  right  side ;  she  had  intense 
headache,  and  acted  very  nei-vously.  I  returned  that  night  again  and 
found  her  spitting  blood,  the  ribs  having  pressed  against.  March  19, 
bled  from  nose  profusely." 

These  entries  were  all  in  handwriting  of  the  physician.  The  objection 
was  general  to  the  competency  of  the  entries  as  testimony. 

Held,  that  the  general  objection  was  sufficient,  and  the  admission  of  the 
entries  as  testinpony  in  the  case  was  error,  for  the  following  reasons  : 
The  entries  were  the  declarations  of  a  person  not  sworn  upon  the  trial, 
and  offered  for  cross-examination.  The  conditions  under  which  t]ie  en- 
tries were  made  were  not  proven,  namely:  There  was  no  proof  of  tlie 
time  when  they  were  made,  and  tlie  entries  did  not  disclose  M'hen  they 
were  made ;  but  a  portion  of  the  same  indicated  that  they  were  made 
some  time  after  the  fact  stated  had  occun'ed.  It  seemed  to  be  a  con- 
densed histoiy  of  observations  made  at  times  previous  to  the  entry.  No 
testimony  was  given  dehors  the  book  itself  that  tended  to  show  that  the 
entries  were  made  by  the  physician  contemporaneously  with  tlie  meet- 
ings of  the  physician  and  the  plaintiff. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  April  13,  1887. 

Appeal  by  defendant  from  judgment  entered  upon  ver- 
dict for  plaintiff  and  from  order  denying  motion  for  new 
trial  ma^de  upon  the  minutes. 
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Appeal  by  defendant  from  order  denying  motion  for 
new  trial  made  at  special  term  upon  the  ease  as  settled, 
and  affidavits. 

Wilcox^  Adam8  &  Macklirij  attorneys,  and  George 
Bethune  Adams  of  counsel  for  appellant. 

Ira  Leo  Bamherger^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  alleged  negligence  of  the  defen- 
dant. 

The  plaintiff  was  a  tenant  of  the  defendant.  She 
claimed  that  a  heavy  pole  that  the  defendant  was  bound 
to  keep  firm  and  safe,  fell  upon  her.  As  part  of  her 
proof,  against  defendant's  objection,  she  was  allowed  to 
put  in  evidence  entries  in  a  book  kept  by  her  pliysician, 
who  had  died  before  the  trial.  The  entries  were  as  fol- 
lows :  "  Mrs.  Rosa  Schule,  752  2nd  Avenue,  was  hurt  on 
7th  January.  I  saw  her  first  on  the  9th  day  of  January. 
Found  her  suffering  pain  in  side ;  found  ribs  broken ; 
shoulder  on  left  side  was  disabled,  also  left  parietal  was 
contused  ;  was  deaf  on  left  side ;  could  only  hear  watch 
6  inches  to  18  inches  on  the  right  side.  She  had  intense 
headache  and  acted  very  nervously. 

"  I  returned  that  night  again  and  found  her  spitting 
blood ;  the  ribs  having  pressed  against ;  March  19,  bled 
from  nose  profusely.'*  This  all  was  in  the  handwriting 
of  the  physician. 

'  The  objection  was  in  general  to  the  competency  of  the 
entries  as  testimony.  I  think  the  general  objection  was 
sufficient.  The  entries  were  the  declarations  of  a  person 
not  sworn  upon  the  trial  and  offered  in  cross-examina- 
tion. The  plaintiff  was  bound,  in  order  to  be  entitled  to 
their  admission,  to  prove  all  the  conditions  which  the 
law  affixes  to  their  admissibility.  One  of  these  condi- 
tions is  "  the  entry  must  have  been  made  at  or  about  the 
time  of  the  transaction  recorded."     Ghreenleaf,  Ev.  §  115 ; 
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The  entry  did  not  disclose  when  it  was  made.  Indeed, 
part  of  it  indicated  that  that  part  was  made  after  the 
fact  referred  to  was  declared  to  have  occurred.  Take 
it  altogether,  it  seemed  to  be  a  condensed  history  of 
observations  made  in  times  that  had  passed.  No  testi- 
mony was  given  dehors  the  book,  that  tended  to  show 
that  the  entries  in  it  were  made  by  the  physician  contem- 
poraneously with  the  meetings  of  the  physician  and  the 
plaintiff. 

On  the  argument  of  the  appeal  there  was  no  discus- 
sion of  whether  the  rule  admitting  entries  made  by 
deceased  persons  in  the  course  of  a  professional  duty, 
included  matters  like  those  in  the  present  controversy. 

For  the  reason  that  has  been  given,  the  judgment  and 
order  made  upon  the  minutes  should  be  reversed,  a  new 
trial  ordered  with  costs  to  the  appellant  to  abide  the 
event. 

The  notice  of  motion  for  a  new  trial  made  upon  the 
case  as  settled,  did  not  specify  any  grounds.  The  ground 
stated  was  that  it  appeared  by  affidavits  that  the  testi- 
mony given  by  the  plaintiff  on  the  trial  was  false,  espe- 
cially as  to  the  extent  of  her  pretended  injuries,  and 
that  on  a  new  trial  testimony  could  be  produced  that 
would  show  the  falsity.  The  learned  judge  properly 
held,  that  the  defendant  by  the  use  of  ordinary  diligence 
could  have  produced  on  the  trial  the  testimony  that  was 
said  to  have  been  newly  discovered,  and  that  the  issue  as 
made  called  upon  him  to  produce  all  the  testimony  he 
could  procure. 

The  order  appealed  from  should  be  afl&rmed  with  costs 
to  respondent  to  abide  event. 

DuGRO,  J.,  concurred. 
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HANNAH  S.  BRICK,  Respondent,  v.  ROBERT  CAMP. 

BELL,  Appellant. 

Assignment — Married  woman — Legal  and  equitable  power  of  duposiiion  of 
her  separate  property — Policy  of  insurance  on  the  life  of  husband  payable 
to  the  wife,  the  premiums  being  paid  by  the  husband — Consideration  and 
construction  of  the  stcUuie,  Laws  1873,  chap,  821,  §  2. 

The  nature  of  the  gift  of  a  policy  of  insurance  by  the  husband  on  his 
life  as  a  provision  for  the  wife  after  her  husband's  death,  raises  the 
question,  whether  these  facts  do  not  limit  the  power  of  the  wife  to 
dispose  of  it  during  the  husband's  lifetime.  Also  whether  as  against 
creditora  the  husband  had  the  right  to  use  his  money  in  payment  of 
the  premiums,  if  such  use  were  fraudulent  as  to  the  creditors.  In  the 
latter  case  the  statutes  on  the  subject  of  these  insurances  make  it 
legal  and  not  fraudulent  as  to  creditors  for  the  husband  to  take  out 
these  policies,  to  a  certain  amount  or  for  the  wife  to  take  them  out, 
the  premiums  to  a  certain  amount  to  be  paid  out  of  the  husband's  prop- 
erty. Said  statutes  make  no  provision  as  to  the  wife's  power  of  dispo- 
sition, but  they  declare  that  such  policies  in  favor  of  the  wife  shall  bo 
her  sole  property. 

Prior  to  the  Act  of  1873,  chap.  821,  page  1235,  the  courts  held  that  it  was 
the  implied  intent  of  the  statutes,  that  the  wife  should  not  assign  insur- 
ance, taken  out  under  the  statutes  (Eadie  v.  Slimmon,  26  N,  Y,  15,  and 
other  cases  following),  but  since  the  Act  of  1873,  the  statutes  do  not 
imply  such  an  intent  in  respect  to  a  policy,  made  payable  to  a  mairied 
woman,  and  in  which  children  have  no  legal  or  equitable  interest.  In 
such  a  case,  the  wife  during  life,  is  solely  interested.  Olmstead  v.  Keyes, 
85  N.  Y.  593. 

In  this  case  the  plaintiff  respondent  made  an  instrument  which  on  its. 
face  was  an  assignment  of  polices  which  had  been  issued  under  the 
statute.  The  assignment  was  made  as  security  for  advances  made  on 
the  faith  of  it  to  her  husband.  After  the  death  of  plaintiff's  children 
the  policies  were  not  re-delivered  to  the  defendant  assignee.  They  re- 
mained in  his  possession  from  the  time  of  the  assignment.  By  the 
testimony  the  indications  were  that  the  plaintiff  assented  to  the  posses- 
sion of  the  policies  by  the  defendant  after  the  death  of  the  children. 
From  January,  1882,  no  child  was  living.  In  June,  1884,  the  plaintiff 
fii*8t  made  a  demand  for  them. 

Held,  That  the  inference  is,  that  during  the  inten'ening  time,  plaintiff 
had  assented  to  the  claim  of  defendant,  and  that  the  policies  were  ef- 
fectively assigned,  and  assigned  for  a  valuable  consideration. 

Vol.  XXn— 20 
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Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  AprU  13,  1887 

Appeal  by  defendant  from  judgment,  entered  upon 
findings  at  special  term. 

The  relief  demanded  by  the  complaint  was  that  the 
defendant  re-assign  and  deliver  five  policies  of  insurance 
of  the  life  of  her  husband,  which  had  been  assigned  by 
her  to  the  defendant.  Judgment  in  accordance  with  this 
demand  was  entered,  after  a  trial. 

The  opinion  rests  upon  the  construction  of  the  follow- 
ing statute,  ch.  821,  Laws  of  1873,  p.  1234,  §  2  :  "  Any 
policy  in  favor  of  a  married  woman,  or  of  her  and  her 
children,  or  assigned  in  her,  or  in  her  and  their  favor, 
on  written  request  of  said  married  woman,  duly  ac- 
knowledged before  a  commissioner  of  deeds,  or  other 
officer  authorized  to  take  acknowledgments  of  deeds  in 
the  same  manner  as  required  by  law,  to  pa^  her  dower 
right  in  lands  of  her  husband,  and  on  the  written  re- 
quest of  the  policy  holder,  may  be  surrendered  to  and 
purchased  by  the  company  issuing  the  same,  in  the  same 
manner  as  any  other  policy.  And  such  married  woman 
may,  in  case  she  have  no  child  or  children  born  of  her 
body,  or  any  issue  of  any  child  or  children  bom  of  her 
body,  dispose  of  such  policy  in  and  by  a  last  will  and 
testament,  or  any  instrument  in  the  nature  of  a  last 
will  and  testament,  or  by  deed  duly  executed  and  ac- 
knowledged before  an  officer  authorized  to  take  acknowl- 
edgments of  deeds,  in  the  same  manner  as  required  by 
law  to  pass  her  dower  right  in  lands  of  her  husband, 
which  disposition  lawfully  made  shall  invest  the  person 
or  persons  to  whom  such  policy  shall  have  been  so  be- 
queathed, or  granted  and  conveyed,  with  the  same 
rights  in  respect  thereto  as  such  married  woman  would 
have  had  in  case  she  survived  the  person  on  whose  life 
such  policy  was  issued,  and  such  legatee  or  grantee  shall 
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have  the  same  right  to  dispose  of  such  policy  as  herein 
conferred  on  such  married  woman." 

The  instrument  made  by  the  plaintiff  and  claimed  by 
the  defendant  to  be  a  valid  assignment  of  the  policies, 
was  acknowledged  in  the  manner  required  by  the  statute. 

George  W.  VanSlyck,  for  appellant. 
Jacob  F.  Miller,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — Four  of  the  poli- 
cies assigned  by  the  plaintiff  were  in  terms  payable  to 
her  executors  and  administrators,  and  not  in  any  contin- 
gency to  children.  These  choses  in  action  were  her  sepa- 
rate property.  In  equity,  she  had  exclusively  the  power 
of  disposition  of  her  separate  property  in  general,  when 
it  was  personal,  if  the  grant  of  it  to  her  or  perhaps  the 
nature  of  her  interest  in  it  did  not  express  or  imply  a 
limitation  of  her  power  of  disposition.  Seymour  v.  Fel- 
lows, 77  N.  T.  178  ;  Rawson  v.  Penn.  R.  R.  Co.,  48  N. 
T.  216,  and  other  cases ;  Olmsted  v.  Keyes,  85  N.  T. 
593.  The  statutes  of  this  state  give  a  legal  power  of 
disposition  of  separate  property  to  a  married  woman.  If 
there  be  a  doubt  of  whether  these  statutes  comprise  the 
case  of  a  gift  of  the  husband  to  the  wife,  there  is  no 
doubt,  that  in  equity,  she  has  the  same  power  over  such 
gifts,  as  over  any  other  kind  of  separate  property. 

In  the  instance  of  a  policy  of  insurance  of  the  life  of 
a  husband,  payable  to  the  wife,  the  premiums  being  paid 
by  the  husband,  there  would  be  a  question  as  to  whether 
the  nature  of  the  gift  as  a  provision  for  the  wife  after 
the  husband's  death,  did  not  limit  her  power  to  dispose 
of  it,  in  her  lifetime.  Beyond  this,  as  against  creditors, 
the  husband  would  have  no  right  to  use  his  money  in 
payment  of  the  premiums,  if  such  use  were  fraudulent 
as  to  the  creditors. 

The  statutes  on  the  subject  of  these  insurances,  make 
it  legal  'and  not  fraudulent  as  to  creditors,  for  the  bus- 
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band  to  take  out  these  policies  to  a  certain  amount,  or 
for  the  wife  to  tuke  them  out,  the  premiums  to  a  certain 
amount  to  be  paid  out  of  the  husband's  property.  These 
statutes  make  no  provision  as  to  the  wife's  power  of  dis- 
position. They  declare  that  the  policies,  in  favor  of  the 
wife,  shall  be  her  sole  property. 

The  courts  have  held  in  Eadie  v.  Slimmon,  26  iV".  Y. 
15,  and  in  the  cases  that  follow  it,  that  it  was  an  implied 
intent  of  the  statutes,  that  the  wife  should  not  assign 
insurances  taken  out  under  the  statute. 

Since  the  act  of  1873,  ch.  821,  p.  1235,  the  statutes  do 
not  imply  this  intent  in  respect  of  a  policy,  made  paya- 
ble to  the  married  woman  and  in  which  children  have 
no  legal  or  equitable  interest.  In  such  a  policy  the  wife 
during  life  is  solely  interested.  Olmsted  v.  Keyes,  supra. 
If  a  married  woman,  provided  she  have  no  children  liv- 
ing at  the  time,  can  assign  a  policy  payable  to  her  and 
partly  or  contingently  to  children,  there  can  be  no  room 
for  arguing  that  the  implied  prohibition  against  assign- 
ing when  there  is  a  child  living,  is  made  for  her  benefit. 
The  benefit  to  children  which  the  statute  relates  to,  is  of 
the  slightest  possible  kind.  There  is  no  provision  which 
contemplates  that  the  widow  on  death  of  the  husband 
shall  use  for  the  benefit  of  children  any  part  of  the 
money,  her  sole  property  collected  from  the  policy. 

The  doubt  that  the  latter  part  of  the  section  was  in- 
tended to  apply  to  policies  that  are  payable  to  the  mar- 
ried woman  and  children,  or  to  her  or  children,  and  not 
to  policies  payable  to  her  alone,  cannot  be  entertained 
under  the  decisions  as  I  understand  them. 

In  Brummer  v.  Cohen,  6  Abb.  N,  C,  409,  the  policy 
was  made  payable  to  the  wife,  or  her  executors,  admin- 
istrators or  assigns.  There  were  children  living  at  the 
time  of  the  action  and  these  children  were  in  being  at 
the  time  of  the  assignment.  The  court,  in  first  instance, 
held  that  the  policy  was  unassignable  and  that  as  the 
plaintiff  had  children  at  the  time  she  assigned  the  policy 
to  the  defendant,  the  act  of  1873,  chap.  821,  did  not  help 
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the  assignment.  The  Court  of  Appeals  said  in  the  case, 
"The  legislature  in  conferring  by  subsequent  acts  a 
limited  power  of  assignment,  have  recognized  the  pol- 
icy, attributed  to  the  legislation  of  1840.  Ch.  821,  Laws 
of  1873,  chap.  248,  Laws  of  1879.  The  assignment  in 
this  case  was  not  within  the  authority  conferred  by  these 
acts. 

It  is  proper  to  state  here  that  it  may  be  assumed  that 
the  statute  of  1873,  intended  that  there  should  be,  no 
assignment  without  its  execution  being  acknowledged 
by  the  married  woman,  as  at  the  time  was  necessary  to 
a  conveyance  to  pass  her  dower  right. 

If  there  is  no  difference  between  this  case  and  that  of 
Brummer  v.  Cohn,  the  plaintiff  here  had  a  right  to  a 
judgment,  that  the  assignment  made  by  her  was  invalid. 
In  the  present  case  the  difference  of  fact  is,  that  while 
at  the  time  of  the  assignment  there  were  children,  they 
had  afterward  died  and  before  the  action. 

Was  it  possible  for  her  to  make  a  valid  arrangement, 
which  might  bind  her,  which  would  not  operate  during 
the  lifetime  of  the  children,  but  upon  their  death  would 
operate  as  an  assignment  ?  It  seems  clear  that  in  their 
lifetime  she  had  a  property  interest  in  the  policy,  which 
in  its  nature  was  assignable.  There  was  no  objection  to 
her  making  any  grant  of  her  interest  which  would  not 
contravene  the  intent  or  policy  of  the  statute,  which 
was  that  she  should  remain  in  possession  of  her  interest 
while  any  child  was  living.  But  she  could  not  make 
any  instrument,  on  its  face  a  grant,  which  would  oper- 
ate as  a  grant  during  the  lifetime  of  the  children.  The 
plaintiff  did  make  an  instrument  which  on  iis  face  was 
an  assignment.  If  after  the  death  of  the  children  she 
should  re-aflfirm  this  and  then  procuring  the  piece  of 
paper  on  which  the  chose  in  action  was  written,  deliver  it 
to  the  assignee  named,  there  would  be  no  doubt  in  the 
case.  The  instrument  would  be  at  least  what  is  called 
a  precedent  declaration,  which  would  be  effective  as  a 
grant  upon  the  policy  coming  to  the  assigned  after  the 
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death  of  children.  McCaffrey  v.  Woodin,  65  H.  T. 
p.  462  et  seq.  The  notes  to  Ryall  v.  Bowles,  W.  &  T. 
Leading  C.  in  Eq.  2  vol.  1611,  illustrate  this  principle. 

It  is  assumed  that  during  the  life  of  the  children  she 
might  by  act  or  verbally,  annul  the  instrument,  so  that 
it  would  cease  to  be  effective.  The  judge  below  foimd 
that  on  or  about  the  29th  day  of  May,  1880,  and  at  sev- 
eral other  times  before  the  commencement  of  this 
action,  the  plaintiff  demanded  the  re-transfer  and 
re-delivery  of  the  said  poUcies  to  her.  The  testimony 
shows  that  the  demand  referred  to,  was  made  by  the 
husband  of  the  plaintiff.  He  did  not  use  the  word  de- 
mand. He  asked  for  the  policies  and  said  it  was  about 
time  they  were  given  up — about  time  they  were  sur- 
rendered. The  connection  in  which  this  testimony  was 
given  shows  that  this  was  not  a  denial  of  the  efficacy  of 
the  assignment,  but  a  claim  that  the  purpose  for  w^hich 
it  had  been  given,  as  security,  had  been  fulfilled.  The 
policies  were  to  be  surrendered  because  the  debt,  to 
secure  which  they  were  assigned,  as  the  witness  as- 
sumed, had  J)een  paid.  There  was  no  other  demand 
made  until  July,  1884,  after  the  death  of  the  children. 

The  facts  were,  as  the  judge  has  found,  that  the  con- 
sideration of  the  assignment  was  the  assumption  by  the 
defendant  of  the  obUgation  of  the  husband,  and  the 
assignment  was  made  as  security  for  the  defendant's  re- 
imbursement of  any  sums  he  should  pay,  under  the 
assumption  ;  that  the  defendant  had  paid  on  accoimt  of 
these  obligations,  for  which  he  had  not  been  reimbursed, 
a  sum  exceeding  the  face  value  of  the  policies,  that  is, 
$14,100. 

It  is  the  fact  that  after  the  death  of  the  children,  the 
policies  were  not  re-delivered  to  the  defendant.  They 
remained  from  the  assignment,  in  the  possession  of  the 
defendant.  If  they  remained  so  for  any  time  with  the 
plaintiff's  consent,  under  his  claim  to  them,  the  assign- 
ment became  finally  operative.  The  taking  and  giving 
them  again,  would  have  been  a  mere  form.     It  is  not 
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necessary  to  decide  that  tne  defendant  could  not,  against 
the  wish  of  the  plaintiff,  have  held  the  policies  and  sub- 
jected them  to  the  operation  of  the  assignment.  So  far 
as  that  is  referred  to  by  the  testimony  the  indications 
are  that  the  plaintiff  assented  to  the  possession  by  the 
defendant  under  the  assignment,  after  the  death  of  the 
children.  These  indications  are  the  nature  of  the  as- 
signment which  was  never  revoked  or  recalled  during  the 
lifetime  of  the  children ;  the  not  revoking  the  assign- 
ment and  the  moral  obligation  on  her  part  growing  out  of 
the  payments  made  by  the  defendants,  as  she  had  in  fact 
requested,  which  would  be  a  motive  to  her  to  assent  to 
his  holding  the  policies  after  the  death  of  the  children. 
The  presumption  of  fact  would  be  that  she  acted  in  ac- 
cordance with  the  motive  until  there  was  evidence  that 
she  ceased  to  be  influenced  by  it.  In  June,  1884,  she 
first  made  a  demand.  From  January,  1882,  no  child 
was  living.  The  inference  is  that  in  the  intervening 
time,  she  had  assented  to  the  claim  of  the  defendant  and 
that  the  poUcies  were  then  effectually  assigned. 

The  facts  that  have  been  stated  disclose  that  the  poli- 
cies were  not  assigned  as  security  for  an  antecedent 
indebtedness  of  the  husband  to  the  defendant,  but  for 
money,  that  the  defendant  should  thereafter  pay  on  ac- 
count of  the  husband's  indebtedness. 

Another  policy  was  payable  to  the  plaintiff  "  for  her 
sole  use  if  living,  in  conformity  with  the  statute,  and  if 
not  living  to  the  children  of  said  person  whose  life  is 
hereby  insured,  or  their  guardian  for  their  use."  The 
statute  that  has  been  examined,  does  not  say  and  prob- 
ably does  not  imply,  that  an  assignment  by  the  wife,  at 
the  time  when  there  is  no  child  living,  would  cut  off 
the  interest  in  the  policy,  which  by  the  terms  of  the  con- 
tract might  belong  to  a  child,  after  the  death  of  the  hus- 
band and  bom  after  the  assignment.  It  permits  in  the 
case  .  provided  that  the  wife  may  assign.  The  interest 
passing  would  be  such  as  would  be  ascertained  by  her 
living  after  her  husband's  death.     The  reasoning  that 
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has  been  applied  to  policies  payable  solely  to  the  wife  is 
properly  applicable  to  this  policy.  The  assignment  of 
it  became  operative  when  there  was  no  living  child,  and 
the  policy  remained  thereafter  in  the  hands  of  the  as- 
signee, with  the  consent  of  the  wife. 

For  these  reasons  1  am  of  opinion  there  snould  be  a 
new  trial. 

Judgment  reversed  and  new  trial  ordered  with  costs 
to  abide  the  event. 

Freedman,  J.,  concurred. 

Ingraham,  J.  (dissenting). — ^It  is  settled  in  this  state 
by  the  case  of  Olmsted  v.  Keyes,  85  H.  Y.  600,  that 
one  to  whom  a  policy  of  life  insurance  is  payable  or  to 
whom  such  policy  has  been  assigned,  may  with  the  con- 
sent of  the  insurer,  deal  with  a  valid  life  policy  as  he 
can  with  any  other  chose  in  action,  selling  it,  assign- 
ing it,  disposing  of  it  and  bequeathing  it  by  will,  except 
HO  far  as  such  transfer  is  prohibited  by  statute. 

It  is  also  settled  that  chapter  80  of  the  Laws  of  1840 
as  amended,  prohibits  the  assignment  of  policies  of  in- 
surance issued  under  the  provisions  of  section  1,  of  that 
act  except  as  such  transfers  are  allowed  by  section  2  of 
the  act,  as  amended  by  chapter  821  of  the  Laws  of  1873. 
An  assignment  of  such  policy  is  therefore  void  unless 
made  in  compliance  with  the  terms  of  the  second  section 
of  that  act.  Barry  v.  Equitable  Life  Assurance  Co.,  59 
iV.  Y.  592 ;  Brummer  v.  Cohen,  6  Abbott's  N.  C,  411. 

A  policy  of  insurance  which  insures  the  life  of  a  mar- 
ried man  for  the  benefit  of  his  wife,  or  in  case  of  her 
death  before  the  decease  of  her  husband,  for  the  benefit 
of  her  children,  is  a  policy  issued  under  the  provisions  of 
section  1  of  the  act  of  1840,  and  can  only  be  assigned, 
or  transferred  as  allowed  by  section  2  of  the  act. 

The  policies  Exhibit  A,  New  York  Life  Insurance 
Co.  for  $3,100,  Exhibit  C,  Mutual  Life  Insurance  Co. 
for  $2,000,  and  Exhibit  E,  Washington  life  Insurance 
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Co.  for  $4,000,  were  plainly  issued  under  the  statute 
above  named.  The  insurance  is  to  be  paid  to  the  wife 
of  the  person  whose  Kfe  is  assured,  and  the  prohibition 
contained  in  the  statute  apphes. 

The  power  to  assign  these  policies  must  be  found,  if 
it  exists,  in  section  2  of  the  Act.  That  section  provides 
that  "  any  such  married  woman  may,  in  case  she  has  no 
child  born  of  her  body,  or  any  issue  of  any  child  or 
children  bom  of  her  body,  dispose  of  such  policy." 

In  order  to  make  such  assignment  valid  therefore,  it 
must  appear  that  such  married  woman  to  whom  the 
policy  was  payable,  at  the  time  of  the  execution  of  the 
assignment  had  no  child  or  children  or  issue  of  any  child 
or  children,  and  if  such  fact  does  not  appear,  the  authority 
given  by  the  section  to  make  a  transfer  of  the  poUcies 
does  not  apply. 

The  fact  that  subsequent  to  the  assignment  of  such  a 
policy  a  child  living  at  the  time  the  assignment  was  ex- 
ecuted, was  dead,  would  not  validate  the  assignment  void 
when  made.  The  ground  upon  which  the  prohibition 
has  been  applied  is,  "  That  the  act  was  special  *and  pecu- 
liar, and  looking  to  a  provision  for  a  state  of  widow- 
hood and  orphanage,  and  that  it  would  be  a  violation  of 
the  spirit  of  the  provision  to  hold  that  a  wife  insured 
under  that  act,  could  sell  or  traffic  with  her  policy  as 
though  it  was  personal  property  or  ordinary  security  for 
money.     Barry  v.  Equitable  Ass.  Society  (supra). 

I  think  it  would  be  as  clearly  opposed  to  the  spirit  of 
the  statute  to  allow  assignments  or  transfers  to  be  made, 
the  validity  of  which  would  depend  upon  the  death  of 
children  of  the  person  for  whose  benefit  the  policy  was 
made,  and  the  terms  of  the  .amendment  of  1873,  is  ex- 
plicit that  a  transfer  can  be  made  only  in  case  there 
should  be  no  child. 

There  is  nothing  in  this  case  that  would  estop  ^he 
plaintiff  from  claiming  that  the  assignments  are  void. 
It  does  not  appear  that  defendant  paid  anything  on  the 
faith  of  the  assignment  of  these  policies  after  the  death 
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of  the  child,  or  that  he  had  suffered  in  any  way  by  the 
failure  of  the  plaintiff  to  sooner  assert  her  claim. 

I  am  of  the  opinion  therefore  that  the  assignments  of 
policies  marked  Exhibits  A.,  C.  and  E.,  were  void,  and 
that  so  far  as  the  judgment  directs  the  re-assignment  of 
such  policies  to  the  plaintiff  the  judgment  should  be 
affirmed.  As  to  the  policy  Exhibit  B.,  it  was  issued  by 
a  Massachusetts  corporation,  dated  at  Boston,  Massachu- 
setts, payable  at  Boston,  Massachusetts,  and  provides 
that  the  contract  should  be  governed  and  construed 
by  the  laws  of  Massachusetts. 

As  to  Exhibit  D.,  the  policy  is  made  payable  to  R. 
A.  Brick,  the  plaintiff's  husband,  or  his  representatives. 
The  policy  is  not  payable  to  the  plaintiff,  and  does  not 
comply  with  the  terms  of  the  act  of  1840. 

It  is  clear  that  an  assignment  of  that  policy  to  the 
plaintiff  by  her  husband,  fraudulent  as  to  creditors,  would 
not  be  protected  by  the  terms  of  the  act  of  1840. 

It  is  very  clear  from  this  provision  that  this  policy 
could  not  have  been  issued  in  compliance  with  the  act 
of  1840,  and  the  prohibition  contained  in  that  act  does 
not  therefore  apply.  These  policies  therefore  come 
under  the  rule  as  laid  down  in  Olmsted  v,  Keyes  (supra) 
and  are  assignable. 

I  am  unable  therefore  to  agree  with  the  chief  judge, 
that  the  assignment  of  all  the  policies  was  invalid. 

The  judgment  should  be  reversed  and  a  new  trial  or- 
dered as  to  the  two  policies  marked  Exhibits  B.  and  D., 
but  the  judgment  should  be  affirmed  as  to  the  three 
policies.  Exhibits  A.  C.  and  E. 
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OTTO    G.  MATER,    Respondent,  v.  WILT  J  AM  G. 

DEAN,  ET  AL.,  Appellants. 

Sale  of  property  by  sample. 

Though  the  rule  prohibiting  the  reception  of  parol  evidence  which  varies 
or  modifies  a  written  agreement,  does  not  apply  to  a  collateral  under- 
taking, yet  a  warranty  as  to  the  present  quality  and  condition  of  tlie 
property  sold  is  connected  with  and  applies  to  a  contract  of  sale  as ' 
one  of  its  elements,  and  is  not  a  collateral  undertaking  exempt  from  the 
application  of  the  rule. 

In  this  case  the  contract  of  sale  was  in  writing,  and  contained  no  warranty 
of  the  quality  or  condition  of  the  property  sold,  and  consequently  under 
the  rule,  evidence  offered  by  the  appellants  on  the  trial,  that  before  the 
contract  of  sale  was  reduced  to  writing  the  respondent  falsely  and 
fraudulently  represented  that  the  mustard  seed,  the  subject  of  tlie  con- 
tract, was  free  from  dirt,  could  not  be  given.  'Eighmie  v.  Taylor,  98 
N.  r.,  288. 

An  authority  to  maJce  a  contract  for  another  does  not  carry  with  it  by  im- 
plication authority  to  cancel  that  contract.  Von  Wein  v.  Scottish  Lisur- 
ance  Co.,  62  N.  F.,  Super  Ct.,  490. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  13,  1887. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff. 
The  action  was  brought  to  recover  for  mustard  seed 
sold  and  delivered  by  the  plaintiff  to  the  defendants. 

The  answer  admitted  the  sale,  but  it  alleged  that  the 
sale  was  by  sample,  and  that  the  seed  was  falsely  rep- 
resented to  be  clean,  free  from  dirt  or  any  impurity ; 
that  said  sample  appeared  to  be  of  good  quality,  free 
from  dirt  and  impurities  of  any  kind  and  fit  to  be  manu- 
factured for  sale  and  use,  and  that  no  dirt  was  observar 
ble  therein  upon  ordhiary  inspection ;  that  said  mustard 
seed  was  not  as  represented  by  the  plaintiff,  and  not  as 
the  said  sample  appeared  to  be ;  that  it  contained  dirt 
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and  other  impurities,  which  fact  only  became  apparent 
and  known  to  the  defendants  thereafter  when  a  portion 
thereof  was  ground,  and  not  before,  and  that  dirt  and 
impiirities  therein  could  not  be  observed  by  an  inspec- 
tion, and  only  became  apparent  and  known  to  the  de- 
fendants when  the  same  was  ground,  and  that  such 
mustard  seed,  by  reason  of  the  dirt  and  impurities 
therein  as  above  stated,  was  not  worth  the  price  agreed 
to  be  paid  therefor,  and  was  of  little  or  no  value. 

The  defendants  further  alleged  that  the  plaintiff  knew 
the  condition  of  the  said  mustard  seed,  and  that  the  same 
contained  dirt  at  the  time  the  said  representations  were 
made,  and  that  said  representations  were  fraudulently 
made  to  cheat  and  deceive  the  defendants,  and  to  pre- 
vent an  examination  and  test  thereof,  and  to  induce  said 
defendants  to  make  said  purchase. 

The  defendants  also  alleged  that  the  sale  was  rescinded 
by  mutual  consent  and  agreement  of  the  parties  hereto, 
and  that  the  goods  were  returned  to  and  accepted  by  the 
plaintiff. 

JST.  D.  Birdaall  for  appellants. 

J,  Hampden  Dougherty  for  respondent. 

By  the  Court. — Truax,  J. — ^The  contract  of  sale  be- 
tween the  parties  was  reduced  to  writing.  By  it,  it 
appears  that  the  defendants  bought  from  the  plaintiff 
"  81  bags  French  Brown  Mustard  Seed  like  sample." 
One  of  the  errors  alleged  by  the  appellants  is  that  th?y 
were  not  allowed  to  show  on  the  trial  that  at  and  before 
the  time  the  contract  of  sale  was  reduced  to  writing,  a 
person  whom  they  claimed  was  the  agent  of  the  plaintiff, 
falsely  and  fraudulently  represented  to  them  that  the 
mustard  seed  was  free  from  dirt. 

There  was  no  error  in  the  ruling  of  the  trial  judge  on 
this  point.  While  it  is  true  that  the  rule  prohibiting  the 
reception  of  parol  evidence  which  varies  or  modifies  a 
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Avritten  agreement  does  not  apply  to  a  collateral  under- 
t^iking,  a  warranty  as  to  the  present  quality  and  condi- 
tion of  the  property  sold,  is  connected  with  and  applies 
to  a  contract  of  sale  as  one  of  its  elements,  and  is  not  a 
collateral  undertaking. 

Evidence  that  there  was  such  a  warranty  cannot  be 
given  where  the  contract  of  sale  is  in  writing  and  con- 
tains no  such  warranty.  Eighmie  v.  Taylor,  98  JV.  Y,y 
288. 

The  appellants  also  complain  that  they  were  not 
allowed  to  prove  on  the  trial  that  the  agent  who  had 
made  the  sale  had  also  agreed  to  ^rescind  the  contract  of 
sale. 

There  was  no  evidence  that  the  agent,  Berian,  who 
was  simply  a  general  broker,  had  any  power  to  rescind 
the  contract  of  sale.  An  authority  to  make  a  contract 
for  another  does  not  carry  with  it  by  implication  author- 
ity to  cancel  that  contract.  Von  Wein  t?.  Scottish  In- 
surance Co.,  52  N.  Y.y  Super.  Ct.  490. 

The  judgment  appealed  from  is  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Dugro  J.,  concurred. 


LOUISA  M.  LENT,  Respondent,  v.  THE  NEW  YORK 
CENTRAL  &  HUDSON  RIVER  R.  R.  COMPANY, 
Appellant. 

Negligence —  ContribiUory  negligence . 

The  coupling  of  cars  attempted  at  a  point  where  the  track  is  on  a  curvo 
and  the  probability  of  success  in  effecting  a  coupling  is  a  matter  of  un- 
certainty ;  the  absence  of  any  chain  or  other  physical  means  of  prevent- 
ing passengei-s  from  attempting  a  passage  from  the  full  cars  to  the 
empty  one,  until  a  proper  coupling  was  effected:  and  the  fact  that 
no  person  was  stationed  on  either  of  the  cars,  at  the  point  of  passage,  to 
warn  passengei-s  when  an  attempt  to  pass  would  be  dangerous,  or  to 
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prevent  them  from  making  such  an  attempt, — raises  a  question  of  negli- 
gence on  the  part  of  tiie  railroad  company — plaintiff  being  injured  by 
falling  between  the  cars — that  should  be  submitted  to  the  jury. 

The  imputation  of  contributory  negligence  agaiust  the  plaintiff  depends 
in  such  a  case  ver^'  much  upon  the  observance  of  all  proper  pi*ecau> 
tiuns  on  the  part  of  the  defendants.  Dickens  v.  Central  R  R.  Co.,  1 
Keyes,  47. 

In  this  case,  the  absence  of  guard  chains  and  of  any  person  to  warn  tJie 
passengers,  the  passage  of  other  persons  before  plaintiff  into  the  a4Join- 
ing  car,  and  the  rushing  and  crowding  of  people  by  her,  held,  all  circom- 
stances  tending  to  show  that  the  case  should  not  be  withheld  from  the 
juiy  on  tlie  ground  of  contributory  negligence. 

When  the  facts  of  contributory  negligence  are  undisputed,  and  are  such 
that  it  would  be  impossible  for  fair-minded  men  of  intelligence  to  draw 
from  them  any  inference  to  relieve  the  plaintiff  from  the  charge  of  con- 
tributory negligence,  then  the  conclusion  becomes  a  question  of  law  for 
the  decision  of  the  court.  Kellogg  v.  N.  Y.  Central  R.  R.  Co.,  79  N.  Y. 
76,  77 ;  Greany  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  425. 

In  this  case  the  court  held,  that  the  question  of  contributory  negligence 
was  properly  submitted  to  and  determined  by  the  jury. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  13,  1887. 

Action  for  personal  injuries  caused  by  negligence  of 
the  defendant. 

Appeal  by  defendant  from  an  order,  denying  a  motion 
made  upon  the  judge's  minutes  to  set  aside  a  verdict  in 
favor  of  plaintiff  and  grant  a  new  trial.  Exceptions  to 
be  heard  in  the  first  instance  at  General  Term. 

Frank  LoomiSy  for  appellant. 

Martin  &  Smith,  attomevs,  and  Messrs.  A.  P.  White- 
head  and  Oeorge  A,  Strong  of  counsel  for  respondent 

By  the  Court. — Dugro,  J. — This  action  was  brought 
to  recover  damages  for  personal  injuries,  and  on  the  trial 
before  Ingraham,  J.,  and  a  juiy,  the  plaintiff  had  a 
verdict  for  $1,000. 
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It  appears  from  the  evidence  that  on  July  6  th,  1884, 
the  plaintiff,  her  brother,  Mr.  Russell,  and  her  brother- 
in-law,  Mr.  Gilbert,  were  at  Peekskill  and  purchased 
tickets  for  New  York,  intending  to  take  the  train  due  in 
Peekskill  at  7.46  p.  m.  The  train  was  late,  and  a  large 
number  of  passengers  on  the  station  platform  were  wait- 
ing for  it.  When  the  train  arrived  plaintiff  and  her  com- 
panions stepped  aboard.  They  could  find  no  seats,  the 
cars  were  crowded  with  people  standing  up.  The  con- 
ductor directed  them  to  get  off  and  stated  that  another 
car  would  be  put  on.  Alighting  from  the  car,  they,  with 
a  number  of  people,  walked  forward  to  obtain  seats  in 
the  new  car.  When  they  came  forward  the  train  had 
been  separated,  and  they  got  on  the  forward  end  of  the 
car  where  the  break  was ;  the  plaintiff  went  inside  the 
car  and  stood  in  the  forward  part.  The  engine  and  other 
cars  backed  down  to  be  attached.  Mr.  Russell  stood  next 
plaintiff,  just  inside  the  door,  and  Mr.  Gilbert  stood  be- 
tween Russell  and  the  platform,  and  there  were  a  niun- 
ber  of  persons  on  the  platform.  When  the  cars  came 
together,  either  the  conductor  or  the  brakeman  called  out 
"  all  aboard,"  and  the  passengers  at  once  began  to  enler 
the  empty  car.  A  number  of  persons  safely  passed  from 
the  car  in  which  plaintiff  was,  into  the  new  car  over  the 
platform  (there  being  no  guard  chains  at  the  ends  of  the 
cars).  The  plaintiff  then  passed  forward  and  just  as  she 
had  lifted  her  foot  to  step  upon  the  platform  of  this  for- 
ward car,  the  cars  separated  and  she  fell  between  them 
on  the  bed  of  the  road  and  was  injured. 

It  seems  that  the  cars  separated  because  the  coupling 
was  not  properly  effected  at  the  time  the  cars  came  in 
contact ;  this  was  on  account  of  the  failure  of  the  draw- 
heads  to  catch,  caused  by  the  inability  of  the  engine  to 
move  with  exactly  sufficient  force  to  accomplish  the  pur- 
pose. It  was  testified  to  by  defendant  that  the  success 
or  failure  of  an  attempt  to  couple  cars  depends  on  vary- 
ing conditions,  and  all  that  is  possible  is  the  exercise  of 
the  best  judgment  of  competent  and  experienced  men. 
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At  the  close  of  plaintiff's  testimony  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  no 
negligence  had  been  shown  on  the  part  of  the  defendant 
and  that  it  appeared  plainly  that  there  was  negligence  on 
the  part  of  the  plaintiff.  The  motion  was  denied,  and 
defendant  excepted.  The  motion  was  renewed  at  the 
end  of  the  case  and  again  denied ;  and  the  learned  trial 
justice  also  denied  defendant's  motion  to  direct  a  verdict 
in  its  favor  on  the  ground  that  no  negligence  had  been 
shown  on  the  part  of  the  defendants,  and  that  the  plaint- 
iff's negligence  had  contributed  to  the  injury.  The 
court  denied  the  motion,  and  submitted  all  the  questions 
of  negligence  on  the  part  of  the  defendant,  and  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  fully  and 
fairly  to  the  jury. 

The  requests  to  charge,  made  by  defendant's  counsel 
were  unnecessary,  the  judge  having  in  effect  charged  as 
requested.  No  error  was  committed  by  the  learned  trial 
judge  in  his  rulings  on  the  motions  to  dismiss,  and  for 
judgment  for  the  defendant.  The  charge  was  as  favora- 
ble for  the  defendant  as  the  law  and  the  circumstances 
permitted,  and  was  a  correct  and  succinct  statement  of 
the  law  of  negligence  bearing  on  the  case.  There  was  no 
error  in  the  judge's  refusing  to  charge  as  requested  by  the 
defendant "  that  the  plaintiff  was  bound  to  wait  on  the  car 
where  she  was  in  a  safe  place  imtil  the  coupling  w\as 
complete."  The  plaintiff  could  not  know  except  by  sup- 
position when  the  coupling  was  complete,  and  there  was 
sufficient  e\ddence,  in  the  contact  of  the  cars  and  the 
action  of  the  other  passengers,  tending  to  show  a  reason- 
able ground  for  belief  that  the  coupling  was  effected — to 
go  to  the  jury. 

There  were  no  guard  chains  on  the  platforms  at  the 
end  of  these  cars.  Ames,  one  of  the  defendants'  "tv'it^ 
nq^sses,  says  that  defendant  had  such  chains  on  dra^ving- 
room  and  sleeping  cars.  We  believe  that  when  the  coup- 
ling of  cars  was  attempted  at  a  point  where  the  track  was 
on  a  curve  and  the  probability  of  a  success  in  effecting 
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a  coupling  was  a  matter  of  uncertainty,  the  absence  of 
any  chain  or  other  physical  means  of  preventing  pass- 
engers from  attempting  a  passage  from  the  car  in  which 
the  plaintiff  was  standing  to  the  empty  car,  until  a 
proper  coupling  was  effected,  taken  with  the  fact  that 
no  person  was  stationed  on  either  of  the  cars  at  the 
point  where  a  passage  would  naturally  be  made,  to  warn 
passengers  when  such  an  attempt  would  be  dangerous 
or  to  prevent  passengers  from  making  such  an  attempt, 
raises  a  question  of  negligence  which  it  was  proper  that 
the  jury  should  determine. 

The  imputation  of  negligence  against  the  plaintiff  de- 
pended very  much  upon  the  observance  of  all  proper  pre- 
cautions on  the  part  of  the  defendant.  Dickens  v,  N. 
Y.  Central  R.  R.  Co.,  1  Keyes,  47. 

Although  it  be  conceded  that  plaintiff  did  not  look 
toward  the  platforms,  the  absence  of  guard  chains,  the 
passage  of  others  before  her  into  the  adjoining  car,  the 
rushing  of  people  by  her,  in  fact  all  the  circumstances 
of  the  case,  are  such  as  raise  a  question  in  regard  to 
contributory  negligence  on  the  part  of  the  plaintiff 
which  should  have  been  determined  by  a  jury. 

When  the  facts  are  undisputed,  and  are  such  that  it 
would  be  impossible  for  fair-minded  men  of  intelligence 
to  draw  from  them  any  inference  to  relieve  plaintiff  from 
the  charge  of  negligence,  then  the  question  of  negligence 
becomes  a  question  of  law  for  the  court.  Kellogg  i?.  N. 
Y.  Central  R.  R.  Co.,  79  N.  T.,  p.  76  and  77. 

Judge  Danforth  in  the  case  of  Greany  v.  Long  Island 
R.  R.  Co.,  101  N.  Y,  p.  425  says :  "  I  know  of  no  ex- 
ception to  the  doctrine  that  where  there  is  any  evidence 
direct  or  inferential  of  care  or  caution  on  the  part  of  the 
person  injured,  the  question  whether  it  was  in  compliance 
with  that  rule  is  for  the  jury." 

As  it  does  not  appear  that  there  was  entire  absence  of 
inferential  evidence  that  the  plaintiff  did  exercise  care 
or  caution,  the  q^iestion  went  properly  to  the  jury. 

Vol,  XXn— 21 
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The  order  denying  defendant's  motion  to  set  aside  the 
verdict  and  grant  a  new  trial  must  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


WILLIAM  Y.  MORTIMER,  and  another,  as  Execu- 
tors, ETC.,  Respondents,  v.  THE  METROPOLI- 
TAN ELEVATED  RAILWAY  COMPANY,  et  al., 
Appellants. 

Elevated  Railrocui — Judge's  charge^  error  in  fact  claimed^  must  be  shown 

affirmatively. 

In  an  action  for  damages  to  plaintiffs^  house  on  Division  street  by  the  con- 
stiTiction  and  maintenance  of  defendants'  elevated  railroad  in  front  of 
said  house,  the  tiial  judo^e  charged  the  jury  that  the  plaintiffs  owned 
the  fee  of  one  half  of  tlie  sti*eet  in  front  of  his  house.  The  appellants 
maintained  that  the  charge  was  enx>neous  in  point  of  fact,  but  did  not 
show  tliis  affirmatively  from  the  evidence  in  the  case. 

Held,  That  the  appellants  were  bound  to  shoAV  affirmatively  that  this  error 
was  committed. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  April  13,  1887. 

Appeal  by  defendants  from  judgment  entered  on  ver- 
dict of  jury  and  from  order  denying  motion  for  new 
trial,  made  upon  the  judge's  minutes. 

Edioard  Rnpallo  and  Davies  &  Eapallo,  attorneys, 
and  Julien  T.  Davies ^  and  Charles  A.  Gardner^  of 
counsel,  for  appellants. 

John  E.  Parsons  and  John  W.  Pirsson,  attorneys,  and 
John  Alex  Beall^  of  counsel,  for  respondents. 

Per  Curiam. — ^This  was  an  action  for  damages  during 
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certain  years  to  plaintiffs*  house,  abutting  on  Division 
street,  from  the  maintaining  by  the  defendants  of  their 
elevated  railway,  in  front  of  that  house.  The  learned 
judge  charged  the  jury,  that  the  plaintiffs  owned  the  fee 
of  one  half  of  the  street,  in  front  of  the  house.  The 
appellants  maintain,  that  this  charge  was  erroneous. 
The  appellants  are  bound  to  show  affirmatively  that  an 
error  was  committed.  This  has  not  been  done.  The 
case  states,  that  by  stipulation  "  Exhibits  2,  5,  6,  7,  8 
and  9,  deeds  showing  title  to  the  property  in  suit,  are 
not  printed"  but  may  be  produced  on  the  argument 
of  the  appeal.  These  have  not  been  produced,  and  may 
have  of  themselves  been  a  sufficient  groxmd  of  the 
charge. 

The  exceptions  that  relate  to  the  admission  of  testi- 
mony should  be  overruled.  The  matter  admitted  con- 
sists of  circumstantial  evidence  as  to  the  rental  values 
in  dispute. 

Judgment  and  order  affirmed  with  costs. 


THJK  SIXTH  AVENUE  RAILROAD  COMPANY,  Re- 
spondent, V.  THE  MANHATTAN  RAILWAY 
COMPANY,  Appellant. 

Complaint,  service  of,  and  answer  to — Effect  of,  on  motion  pending,-* 

Practice, 

A  motion  was  made  by  defendant  before  answer  served,  that  plaintiff 
be  directed  to  state  separately  several  causes  of  action  claimed  by  de- 
fendant to  be  set  up  in  the  complaint.  This  motion  was  denied,  and 
defendant  had  appealed  from  order  of  denial,  and  appeal  was  pending, 
when  an  answer  was  served.  ♦ 

Held,  That  the  service  of  the  answer  was  an  abandonment  of  all  claims 
under  the  or^er  appealed  from,  and  an  abandonment  of  the  right  to  ap- 
peal, and  the  appeal  was  dismissed. 
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The  plaintiff  appealed  from  a  part  of  same  order  directing  him  to  furnish 
the  defendant  with  a  bill  of  particular  setting  forth  with  reasonable  pre- 
cision the  nature  of  the  damages  sought  to  be  recovered  in  the  action. 
On  tliis  appeal  this  part  of  the  order  was  affirmed,  the  General  Term 
holding  that  this  appeal  did  not  embrace  a  consideration  of  the  effect  of 
serving  an  answer  after  the  order  was  made. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  AprillZ,  1SS7 . 

Appeal  by  defendant  from  a  part  of  an  order,  which 
part  denies  a  motion  of  defendant  that  plaintiff  be  di- 
rected to  state  separately  several  causes  of  action, 
claimed  by  defendant  to  be  set  up  in  the  complaint. 

Motion  by  plaintiff  to  dismiss  the  appeal  on  the  ground 
that  since  the  making  of  the  order,  the  defendant  has 
served  an  answer. 

DacieSy  Cole  cfe  Rapallo^  attorneys,  and  Edward  S. 
Bajmllo  of  counsel  for  appellant. 

Biirrilly  Zabriskie  &  Burrillj  attorneys,  and  J,  E, 
Burrill  and  Geo,  Zabriskie,  of  counsel  for  respondent. 

Per  Curiam. — The  defendant  by  answering  has  es- 
tablished the  complaint  as  it  is,  as  the  complaint,  and  of 
course,  the  only  complaint  in  the  action.  The  defendant 
cannot  require  the  plaintiff  to  make  another  complaint  or 
reform  the  present  complaint.  There  cannot  be  two  com- 
plaints. The  one  already  served  is  the  foundation  of  an 
issue,  which  the  plaintiff  has  a  right  to  have  tried  and 
which  the  defendant  has  voluntarily  made.  The  service 
of  the  answer  was  an  abandonment  of  all  claims  under 
the  order  as  appealed  from  and  an  abandonment  of  a 
right  to  appeal. 

The  motion  %o  dismiss  the  appeal  is  granted  with  $10 
costs. 

Appeal  by  plaintiff  from  a  part  of  the  same  order, 
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requiring  plaintiff  to  "  furnish  to  the  defendant  a  bill  of 
particulars,  setting  forth,  with  reasonable  precision,  the 
nature  of  the  damages  sought  to  be  recovered  in  this 

action." 

* 

Per  Curiam. — The  court  below  had  power  to  make 
the  order  appealed  from.  Its  discretion  was  properly 
used  in  the  present  circumstances.  The  complaint  was 
general  in  its  terms,  in  averring  the  damages.  Ordina- 
rily this  is  sufficient,  because  ordinarily  the  claim  for 
damages  points  the  defendant  to  the  direct  consequences 
of  the  wrong.  In  the  present  case  it  is  clear  that  the 
damages  consist  of  several  heterogeneous  kinds.  An 
important  part  of  the  litigation  will  concern  the  relation 
between  these  kinds  and  the  cause  of  action  as  claimed. 
There  should  be  no  doubt  as  to  the  claim  the  defendant 
is  called  upon  to  answer.  No  injustice  is  done  to  the 
plaintiff.  It  is  not  required  to  make  a  bill  of  a  rigidly 
exact  kind.  There  is  to  be  reasonable  precision  and 
under  the  order  as  made,  the  court  will  be  called  upon 
perhaps  to  determine  what  will  be  a  compliance  with 
this  direction. 

This  appeal  does  not  embrace  a  consideration  of  the 
effect  of  serving  an  answer  by  the  defendant  after  the 
order  was  made. 

Order  affirmed  with  $10  costs. 


JULIA  M.  FERRY,  Respondent,  v.  THE  MANHAT- 
TAN RAILWAY  COMPANY,  Appellant. 

Negligence — Conflict  of  testimony  in  regard  to,  calls  for  examination  and 
construction  by  the  jury,  and  should  be  submitted  to  their  consider cUion. 

The  appellant  claimed  in  this  case  that  there  was  error  in  the  trial  judge 
charging  that  there  was  a  conflict  of  evidence  on  the  point  as  to  how  the 
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train  started,  and  also  in  refusing  to  charge  as  requested,  that  there  was 
no  conflict  of  evidence  as  to  how  the  train  started,  and  also  in  refnsio<r 
to  charge  that  the  jury  was  bound  to  believe  the  uncontradicted  evidence 
of  two  of  the  witnesses  as  to  the  manner  in  which  the  accident  occurred. 
The  General  Term,  after  a  full  review  and  consideration  of  the  testimony 
in  the  case  held,  that  there  was  no  error  on  the  part  of  the  trial  judge  in 
the  premises. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gormak,  JJ. 

Decided  May  2,  1887 

Appeal  by  defendant  from  judgment  for  plaintiff  en- 
tered upon  the  verdict  of  a  jury. 

The  facts  and  the  questions  raised  appear  in  the 
opinion. 

DavieSy  Cole  cfe  HapallOy  attorneys,  and  Hugh  L.  Cole 
and  Howard  Townsend  of  counsel  for  appellant. 

Benjamin  T,  Hltchingsy  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  negligence  of  defendant's  servants. 
The  plaintiff  was  a  passenger  upon  the  cars  of  the  de- 
fendant. The  train  had  stopped.  Several  passengers 
had  left  the  car.  The  plaintiff  was  stepping  upon  the 
station  platform,  when  the  train  moved  on  and  caused 
the  plaintiff  to  fall.     She  was  seriously  hurt. 

At  the  close  of  plaintiff's  case  no  testimony  had  been 
given  which  tended  to  show  specifically  what  had  caused 
the  train  to  move  before  the  plaintiff  had  alighted.  The 
defendant's  counsel  then  moved  to  dismiss  the  complaint 
on  the  ground  that  there  was  no  testimony  to  show  that 
the  moving  of  the  train  was  due  to  any  negligent  act  of 
the  defendant's  servants.  It  will  not  be  necessary  to  pass 
upon  this  proposition  for  the  reason  that  before  tlfg  case 
went  to  the  jury  there  was  testimony  from  which  the  jury 
were  at  liberty  to  infer  the  negligence  of  the  defendant. 
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The  defendant  examined  a  brakeman  or  guard  named 
Borst,  whose  place  was  between  cars  nearer  the  engine 
than  the  platform  from  which  the  plaintiff  was  stepping. 
He  proved  that  he  gave  the  signal  which  caused  the  train 
to  move.  He  also  testified  that  it  was  his  duty  not  to 
signal  until  he  had  received  a  signal  from  the  brakeman 
at  the  place  where  the  accident  happened.  The  name 
of  the  latter  was  McTaggart.  There  was  no  doubt  that 
McTaggart  had  not  given  any  signal  to  Borst.  In  the 
usual  course  of  things  the  signal  from  McTaggart  would 
be  his  pulling  upon  a  rope  passing  through  the  car  near 
its  top,  and  which  Borst  would  be  holding.  Borst  testi- 
fied that  he  did  receive  a  signal  through  the  rope,  of  the 
same  kind  that  McTaggart  would  give  in  the  usual  course 
of  things.  The  plaintiff,  however,  in  rebuttal,  produced 
witnesses  who  testified  that  Borst  had  said  in  their  pres- 
ence that  he  had  not  received  a  signal,  and  he  did  not 
know  how  it  was  that  he  came  to  signal.  The  jury  could 
therefore  competently  find,  if  there  were  no  other  testi- 
mony on  the  point,  that  the  train  had  been  started  by 
Borst  as  he  admitted,  but  that  his  statement  as  to  his 
receiving  the  signal  was  not  to  be  credited.  The  case 
would  then  be  of  the  company  being  responsible  for  the 
train  moving  without  explanation  that  would  show  that 
due  care  had  been  used.  The  jury  might  infer  from  this 
that  the  defendants  were  negligent. 

The  defendant  in  order  to  make  the  necessary  explan- 
ation called  other  witnesses  than  Borst.  The  testimony 
of  these  witnesses  was  of  a  kind  that  called  for  examina- 
tion and  construction  by  the  jury.  K  the  jury  found 
that  these  witnesses  did  not  show  that  Borst  received  a 
signal,  then  the  defendant's  case  was  without  a  benefit 
from  their  testimony.  The  jury  did  not  necessarily  dis- 
credit the  witnesses  for  untruthfulness.  They  probably 
did  not.  These  witnesses  did  not  assume  to  testify  di- 
rectly to  the  fact  that  Borst  received  a  signal.  They 
testified  to  some  facts,  which  in  the  judgment  of  the  jury 
did  not  amount  to  proof  that  Borst  had  received  the 
signal. 
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These  witnesses  were  passengers  standing  at  the  time 
of  the  accident  about  eight  feet  from  the  platform  where 
McTaggart  was  on  duty.  They,  as  the  jury  might  find 
they  intended  to  testify,  were  standing  in  the  car  with 
other  passengers  about  them,  when  the  train  stopped  at 
the  station  in  question  quite  suddenly.  This  caused  some 
passengers  to  lose  their  balance  and  fall,  as  it  were,  against 
Schneider,  one  of  the  witnesses.  To  keep  himself  from 
hitching  back  he  involuntarily  raised  his  hand  and  took 
hold  of  what  he  believed  to  be  a  strap,  placed  there  for 
standing  passengers  to  use.  He  himself  did  not  think  he 
had  a  hold  upon  the  rope  that  has  been  spoken  of  until 
his  companion,  the  other  witness,  named  Knewitz,  said  to 
him :  "  Do  you  know  that  you  caught  hold  of  the  bell 
rope  ?  "  Then  he  took  his  hand  from  the  rope  and  then  the 
train  started  ahead.  Undoubtedly  the  witnesses  honestly 
believed  that  Schneider  in  taking  hold  of  the  rope  gave 
a  signal  which  started  the  train.  But  a  scrutiny  of  their 
testimony  shows  some  things  inconsistent  with  their  be- 
lief, and  the  jury  might  have  believed  that  the  facts  they 
swore  to  had  existed  and  yet  not  have  been  convinced 
that  Schneider  communicated  a  signal  to  Borst. 

I  therefore  think  that  it  did  not  appear  from  the  whole 
case  that  there  was  no  proof  of  negligence. 

The  judge  charged  the  jury:  "If  you  find  that  the 
train  was  started  by  the  witness  Schneider  in  the  man- 
ner that  he  says  he  started  it,  then  the  defendant 
was  not  negligent  and  the  plaintiff  cannot  recover.  I 
charge  you  if  on  the  other  hand,  you  find  that  the  train 
was  not  started  by  the  witness  Schneider,  in  the  manner 
that  he  says  he  start,ed  it,  that  is,  if  you  find  that  he  did 
not  give  the  signal  to  the  brakeman  Borst,  which  caused 
Borst  to  give  the  signal  to  the  other  brakeman,  that  then 
the  defendant  was  negligent  and  the  plaintiff  is  entitled 
to  recover." 

In  substance,  this  gave  to  the  defendant  the  benefit  of 
a  ruling  in  its  favor  of  all  questions  of  law  that  it  could 
raise.     The  jury  were  told  that  if  the  facts  are  as  the  de- 
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f endcint  claims,  then  the  verdict  should  be  in  its  favor.  It 
was  unnecessary  for  the  judge  to  charge  as  requested,  that 
there  was  no  proof  of  any  defect  in  the  system  of  com- 
municating signals,  or  that  the  method  of  fixing  the  bell 
rope  was  not  the  best  method  of  fixing  it,  or  to  charge 
other  requests  of  the  same  kind.  If  the  jury  observed, 
as  it  is  presumed  they  did,  the  charge  of  the  judge,  they 
could  not  have  found  against  the  defendant  on  any  of  the 
matters  referred  to  in  the  requests. 

It  is  argued  that  there  was  error  in  the  judge  charging 
that  there  was  a  conflict  of  evidence  on  the  point  as  to 
how  the  train  started,  and  in  refusing  to  charge  as  request- 
ed, that  there  was  no  conflict  of  evidence  as  to  how  the 
train  started,  and  in  refusing  to  charge  that  the  jury 
were  bound  to  believe  the  uncontradicted  evidence  of  the 
witnesses  Schneider  and  Knewitz  as  to  the  manner  in 
which  the  accident  occurred. 

The  witnesses  named  did  not  give  testimony  as  to  facts 
— apart  from  their  opinions  that  were  intermixed  in  their 
statements  with  facts — that  conclusively  showed  that  a 
signal  was  given  to  Borst.  But  between  the  testimony 
of  Borst  as  to  his  receiving  a  signal  and  an  inference  from 
the  testimony  of  the  other  witnesses  that  Schneider  had 
not  sent  a  signal  to  Borst,  there  was  an  opposition  that 
was  not  improperly  termed  by  the  judge  a  conflict  of  evi- 
dence. The  judge  was  not  in  error  in  his  action  in  the 
respects  now  noticed. 

The  judgment  should  be  affirmed  with  costs. 

Freedman  and  O'Gorman,  JJ.,  concurred. 
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WILLIS  H.  WINN,  Respondent,  v.  SAMUEL  HOB- 
SON,  Appellant. 

False  imprisonment,  damages  for — Power  of  police  officer  to  arrest  toUhout 

warrant. 

By  the  law  of  this  state,  a  police  officer  has  no  legal  power  to  arrest  a 
person  for  a  breach  of  the  peace,  without  a  warrant,  unless  the  breach 
of  the  peace  was  committed  in  his  presence. 

A  private  person  has  no  power  to  arrest  another  for  a  breach  of  the  peace, 
or  for  disorderly  conduct,  except  at  the  time  he  is  enga^d  in  such 
breach  or  conduct.  lie  has  no  power  to  aiTest  a  person  for  his  preced- 
ing conduct,  after  the  person  has  ceased  to  be  disorderly.  (Phillips  t*. 
Trull,  11  Johns.  48G.) 

On  the  consideration  of  the  facts  in  this  case  the  General  Term  held,  that 
tlie  trial  judge  was  right  in  his  view  that  the  arrest  of  the  plaintiff  by 
tlie  police  officer,  was  illegal,  and  that  the  defendant  was  responsible  for 
directing  the  officer  to  arrest  the  plaintiff.  They  were  viitually  joint 
lorl  feasors. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2, 1887. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  of  jury  in  favor  of  plaiutiff,  and  from  order 
denying  motion  for  new  trial  made  upon  judge's 
minutes. 

James  JET.  Stanhrough^  attorney,  and  Clifford  A.  H, 
Bartletty  of  counsel  for  appellant. 

TTiomas  V.  Cator,  attorney,  and  Frederick  Eder^  of 
counsel  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  action  was 
for  damages  from  false  imprisonment.  The  arrest  was 
actually  made  by  a  police  officer.    It  was  made  at  the 
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demand  of  the  defendant.  The  judge  on  the  trial  ruled 
as  matter  of  law  that  the  arrest  was  illegal,  because  it 
was  made  without  warrant  and  upon  a  charge,  not  of 
felony,  at  a  time  when  the  plaintiff  was  not  committing 
a  misdemeanor  or  breach  of  peace  or  was  doing  acts 
tending  to  a  breach  of  the  peace.  This  ruUng  is  the 
only  matter  that  calls  for  attention  on  this  appeal. 

It  appeared  that  the  plaintiff  was  the  tenant  of  a  room 
let  to  him  by  the  defendant,  in  a  house  otherwise  occu- 
pied by  defendant.  About  nine  o'clock  in  the  evening 
the  plaintiff  went  into  the  house  from  the  street  and  in 
going  through  the  hall  broke  a  globe  of  glass  upon  a  gas 
fixture.  There  was  no  testimony  that  tended  to  show 
that  the  globe  was  not  broken  accidentally.  The  plain- 
tiff as  the  jury  might  have  found  made  more  noise  in  the 
house,  and  in  entering  it,  than  was  necessary  or  usual. 
The  defendant,  attracted  by  the  noise,  went  into  the  hall 
and  addressed  the  plaintiff.  The  jury  might  have  found 
that  then  the  plaintiff  was  guilty  of  conduct  that  tended 
to  a  breach  of  the  peace.  The  defendant  did  not  then 
arrest  or  try  to  arrest  the  plaintiff  or  say  or  do  anything 
that  could  signify  that  his  purpose  was  to  detain  the 
plaintiff  until  he  could  be  put  in  the  hands  of  a  peace 
officer,  but  only  sent  for  an  officer.  The  plaintiff  at  the 
time  said,  that  he  would  wait  for  the  officer.  The  officer 
came  in  ten  or  fifteen  minutes.  In  the  course  of  that 
time  the  plaintiff  had  become  quiet  and  when  the  officer 
arrived,  he  was  not  noisy,  or  disorderly,  or  doing  any- 
thing that  called  for  arrest. 

By  the  law  of  this  state  the  officer  had  no  legal  power 
to  arrest  the  plaintiff  for  a  breach  of  the  peace,  without 
warrant  as  it  was  not  committed  in  his  presence.  The 
defendant,  a  private  person  had  no  power  to  arrest  for 
the  preceding  conduct  after  the  plaintiff  had  ceased  to 
be  disorderly.  Phillips  v.  Trull,  11  Johns.  486.  The 
judge  was  therefore  right  in  his  view,  that  the  officer's 
arresting  the  plaintiff  was  illegal  and  th^^t  the  defend- 
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ant  was  responsible  in  directing  the  ofi&cer  to  arrest  the 
plaintiff. 

They  were  virtually  joint  tort  feasors. 

The  judgment  and  order  are  affirmed  with  costs. 

Freedman  and  O'Gorman,  JJ.,  concurred. 


OCEANA  A.  BANCROFT,  Appellant  v.  THE  HOME 
BENEFIT  ASSOCIATION  OF  NEW  YORK,  Re- 
spondent. 

Insurance  Policies — Clauses  constituting  a  warranty  against  a  hurt  or 
wound — Hurts  or  wounds  constituting  a  breach  of  the  warranty — Breach 
of  warranty  avoids  the  Policy. 

In  the  application  of  the  assured  for  a  certificate  of  membership  in  defen- 
dant's association  (in  effect  for  a  policy  of  insurance)  for  the  benefit  of 
his  wife  (the  plaintiff)  it  was  agreed  by  the  assured  that  **  Any  untrue 
or  fraudulent  statements  made  by  me,  or  to  any  medical  examiner  for 
said  association,  or  any  concealment  of  facts  by  me  shall  forfeit  and  can- 
cel all  rights  to  any  benefit  under  the  above  named  contract." — To  the 
question  put  to  him  by  the  medical  examiner  for  tlie  association  '•  Have 
you  received  any  wound,  hurt  or  serious  injury  ?  "  the  assured  answered 
«»No." — Upon  this  application  and  the  examiner's  report  the  certificate 
of  membership  sued  on  was  issued.  The  certificate  provided  **  In  con- 
sideration of  the  representations  and  agreements  made  in  the  application 
herefor,  and  which  is  a  part  of  tliis  contract,  and  of  each  of  the  state- 
ments made  therein,  which,  whether  written  by  his  own  hand  or  not, 
every  person  accepting  or  acquiring  any  interest  in  this  contract  hereby 
adopts  as  his  own,  admits  to  be  material,  and  warrants  to  be  full  and 
true,  and  to  be  the  only  statements  upon  which  this  contract  is  made,^^  eti'. 
'  Held,  that  the  above  clauses  warranted  the  truth  of  the  above  answers  to 

the  medical  examiner,  and  that  any  substantial  deviation  from  its  truth 
constituted  a  breach  of  the  warrantee,  and  rendered  the  certficate  of 
membership  (t.  c.  policy)  void. 

On  the  trial  it  appeared  that  about  a  year  prior  to  the  making  of  the  ap- 
plication, the  assured  received  a  blow  from  a  foil  on  the  throat ;  a  few 
seconds  afterwards  he  raised  a  little  blood ;  the  force  of  the  blow  pro- 
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daced  a  wound  or  hurt  on  the  inside  of  the  windpipe ;  shortly  after  he 
was  confined  to  his  bed  for  the  greater  part  of  three  days,  during  which 
time  he  was  attended  by  a  physician. 
Held  sufficient  evidence  to  sustain  a  finding  that  the  assured  had,  before 
the  making  of  tlie  application,  received  a  serious  bodily  injury ;  that  such 
injury  so  found  to  have  been  received,  constituted  a  breach  of  the  war- 
ranty, and  that  the  plaintiff  could  not  recover. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  Febrtmry  14,  1887. 

Appeal  from  judgment  entered  on  a  trial  before  the 
court  without  a  jury. 

The  facts  suflficiently  appear  in  the  opinion. 

E.  L,  FancheVy  attorney,  and  of  counsel  for  appellant, 
argued : — 

I.  It  was  a  year  and  some  months  after  the  foil  epi- 
sode that  Bancroft  made  the  application.  During 
all  those  fourteen  months  no  effects  whatever  were 
felt,  and  the  foil  episode  had  doubtless  passed  from  his 
memory.  The  effects  had  passed  away  after  a  few  days. 
Surely  he  was  justified  in  stating,  on  the  28th  April, 
1885,  that  "to  the  best  of  his  knowledge  and  belief"  he 
had  not  received  any  hurt,  wound  or  serious  bodily  in- 
jury. And  would  not  any  jury  so  decide  on  the  facts  of 
this  case  ?  If  the  effects  are  temporary,  the  injury  is 
not  serious.  That  every  trivial  hurt  or  wound  must  be 
remembered  and  described,  on  such  an  application,  is 
unreasonable  and  absurd.  It  is  abtindantly  decided  (see 
cases  below)  that  a  reasonable,  and  not  a  strict  literal 
construction,  must  be  given  to  the  words,  even  though 
they  are  made  by  the  policy  a  warranty. 

II.  The  court,  in  similar  cases,  avoids  a  construction 
which  is  not  reasonable,  and  avoids  the  strict  literal 
sense  of  the  words,  as  a  warranty,  holding  that  a  strict 
warranty  is  not  intended,  where  ihe  trouble  asserted  has 
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been  cured,  and  did  not  affect  the  duration  of  life. 
Among  other  decisions  to  this  effect  see  the  following 
authorities :  Insurance  Co.  v.  Foley,  105  U.  S.  350 ;  Ins. 
Co.  V.  Wilkinson,  13  Wallace,  222 ;  Moreton  v.  Ameri- 
can life  Insurance  Co.,  Ill  U.  S.  135;,  Conn.  life  Ins. 
Co.  V.  Union  Trust  Co.,  112  U.  S.,  250 ;  Alton  life  Ins. 
Co.  V.  France,  94  U.  S.  561 ;  Fitch  t?.  American  Pop.  life 
Ins.  Co.,  59  iV^.  T.  557 ;  Cushman  v.  U.  S.  Life  Ins.  Co., 
70  JV.  Y,  72 ;  Hybie  r.  The  Guardian  Mutual  life  Ins. 
Co.,  53  N,  r.  603. 

Hal  Bell,  attorney  and  Henry  TF.  Johnson  of  counsel 
for  respondent,  argued. — 

I.  The  certificate  sued  upon  declares  that  the  represen- 
tations and  agreements  contained  in  the  application  for 
the  certificate  are  a  part  of  the  contract  between  the 
parties.  Hence  the  certificate  and  application  are  to  be 
read  together  as  one  instrument:  Worsly  v.  Wood,  6 
T.  R.  710 ;  Mut.  B.  life  Ins.  Co.  v.  Miller,  2  Ins.  L.  J. 
109  ;  Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  5  Denio, 
75 ;  Pat<3h  V.  Phoenix  M.  L.  Ins.  Co.,  44  Vt  481 ;  Braun- 
stein  V,  Accidental  Death  Ins.  Co.,  2  Bigelow,  610; 
Douglas  V.  Knick'r  Life  Ins.  Co.,  83  N.  T.  503  ;  Bliss 
on  Life  Insurance,  §  58. 

II.  Thus  read,  there  is  no  room  for  doubt  that  the 
contract  sued  upon  contains  an  absolute  and  unqualified 
warranty  of  the  truth  of  the  answers  given  to  the  ques- 
tions contained  in  the  application,  and  that  the  contract 
cannot  be  enforced  if  those  answers  were  in  any  respect 
untrue :  ^tna  Life  Ins.  Co.  v,  France,  1  OttOy  510 ; 
Jeffries  V.  Life  Ins.  'Co.,  22  Wall.  47 ;  Foote  v.  ^tna 
Life  Ins.  Co.,  61  N.  F.  571 ;  Eddington  v.  The  Same,  77 
Id.  564 ;  The  Same  v.  The  Same,  100  Id.  586. 

III.  That  the  warranty  contained  in  the  application 
and  certificates  was  broken,  was  distinctly  found  by  the 
trial  judge,  and  cannot  be  disputed  upon  the  evidence. 

By  the  Coitrt. — ^Ingraham.,  J. — ^The  certificate  of 
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membership  in  defendant's  association  sued  on,  which 
is  in  effect  a  policy  of  insurance,  was  issued  on  the 
application  of  the  assured ;  in  which  application  it  was 
agreed  by  said  assured  that  "  any  untrue  or  fraudulent 
statement  made  by  me,  or  to  any  medical  examiner  for 
said  association,  or  any  concealment  of  facts  by  me,  shall 
forfeit  and  cancel  all  rights  to  any  benefit  under  the 
above  named  contract,"  which  agreement  was  signed 
by  the  assured ;  and  the  said  certificate  of  membership 
issued  upon  the  application,  provides  that  "  in  considera- 
tion of  the  representations  and  agreements  made  in  the 
application  herefor,  and  which  is  a  part  of  this  con- 
tract, and  of  each  of  the  statements  made  therein  which, 
whether  written  by  his  own  hand  or  not,  every  person 
accepting  or  acquiring  any  interest  in  this  contract 
hereby  adopts  as  his  own,  and  admits  to  be  material, 
and  warrants  to  be  full  and  true  and  to  be  the  only 
statemenis  upon  which  this  contract  is  made,  etc." 

It  is  clear  that,  by  the  application  and  policy,  the 
assured  warranted  the  truth  of  the  several  answers,  and 
that  compliance  with  such  warranty  was  a  condition  of 
the  validity  of  the  contract  of  insurance,  and  that  any 
substantial  deviation  from  the  truth  in  the  answers 
given  was  material  to  the  risk,  and  constituted  a  breach 
of  the  terms  of  the  contract,  rendering  the  policy  based 
upon  such  answers,  void. 

This  principle  is  well  settled  in  this  state,  and  has 
been  lately  re-affirmed  by  the  Court  of  Appeals  in  the 
case  of  Dwight  v.  Germania  Life  Ins.  Co.,  reported  in 
103  JV:  r.  341. 

In  the  application  for  the  insurance,  the  assured  was 
asked  :  '^  Have  you  received  any  wound,  hurt  or  serious 
bodily  injury  ?"  To  which  he  answered,  "  No."  The 
court  found  as  facts :  "  Fifth  ;  prior  to  the  making  and 
delivery  of  the  said  application,  the  said  John  S.  Ban- 
croft had  received  a  wound.  Sixth ;  that,  prior  to  the 
making  and  delivery  of  the  said  application,  the  said 
John  S.  Bancroft  had  received  a  hurt.     Seventh ;  that, 
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prior  to  the  making  and  delivery  of  the  said  application, 
the  said  John  S.  Bancroft  had  received  a  serious  bodily 
injury."  And  the  only  question  presented  is  whether 
there  was  evidence  to  sustain  these  findings. 

It  appeared,  and  the  court  found,  that,  a  little  over  a 
year  prior  to  the  making  of  the  appUcation,  the  said  Ban- 
croft, while  engaged  in  fencing,  received  a  blow  from  a  foil 
on  the  throat  in  the  neighborhod  of,  or  upon,  the  Adam's 
apple;  that,  in  a  few  seconds  thereafter,  he  raised  a 
little  blood ;  that  the  force  of  said  blow  produced  an 
abrasion,  wound  or  hurt  on  the  inside  of  the  windpipe, 
and  that,  shortly  thereafter,  the  said  John  S.  Bancroft 
was  confined  to  his  bed  during  the  whole,  or  the  greater 
part,  of  three  days,  and,  during  that  time,  was  attended 
by  a  physician. 

A  consideration  of  the  evidence  satisfies  us  that  there 
was  sufficient  to  sustain  these  findings.  The  injury  re- 
ceived was  followed  by  the  spitting  of  blood,  and  by  it 
the  assured  was  confined  to  his  bed  for  two  or  three 
days.  Upon  no  reasonable  interpretation  of  the  lan- 
guage used  could  it  be  held  that  this  was  not  a  woimd 
or  a  hurt. 

It  is  not  necessary  for  us  to  hold  that,  if  the  court  on 
the  evidence  had  found  for  the  plaintiff,  there  would 
not  be  evidence  to  sustain  such  a  finding. 

There  is  sufficient  evidence  to  sustain  the  finding 
made. 

As  was  said  by  the  Court  of  Appeals,  in  Dwight  v. 
Germania  Life  Ins.  Co.  (supra) :  "  Parties  to  an  insur- 
ance contract  have  the  right  to  insert  such  lawful 
stipulations  and  conditions  therein  as  they  may  mutu- 
ally agree  upon,  or  which  they  may  consider  necessary 
and  proper  to  protect  their  interests,  and  ^yhicll  when 
made  must  be  construed  and  enforced,  like  all  other 
contracts,  according  to  the  express  understanding  and 
intent  of  the  parties  making  them.  If  the  insurance 
policy,  in  plain  and  unambiguous  language,  makes  the 
observance  of  an  apparently  immaterial  requirement  a 
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condition  of  a  valid  contract,  neither  courts  nor  juries 
have  the  right  to  disregard  it,  or  construct,  by  impUca- 
tion  or  otherwise,  a  new  contract  in  the  place  of  that 
deUberately  made  by  the  parties." 

Applying  this  rule  to  the  facts  as  found  by  the  court, 
the  defendant  is  entitled  to  judgment.  Judgment  must 
therefore  be  affirmed  with  costs. 

Freedmaj?^,  J.,  concurred. 


MAHY  NOONAN,  Plaintiff,  v.  CHRISTIAN  BREN- 

NEMANN,  Defendant. 

Wills,  fee  descending  to  heirs  ai  law  notwithstanding — Divesting  ihe  fee  and 
vesting  it  in  others^  what  will  and  what  will  not — Unless  fee  conveyed, 
good  title  cannot  be  given. 

Where  a  will  simply  directs  the  executor  to  sell  the  testator^s  real  estate, 
and  then  gives  directions  as  to  the  disposition  of  the  proceeds,  among 
which  are  directions  that  certain  portions  shall  be  held  on  certain  trusts, 
the  fee  descends  to  the  heirs  at  law,  subject  to  the  execution  of  the 
power  to  sell ;  and,  in  order  to  give  a  good  title,  that  fee  must  be  in 
some  way  conveyed. 

It  may  be  conveyed  through  the  execution  of  the  power  of  sale,  or 
through  a  deed  given  on  a  sale  under  a  judgment  in  an  action  to  fore- 
close a  mortgage,  subject  to  which  the  land  descended,  the  heirs  at  law 
being  paities  to  the  action. 

It  will  not  be  conveyed  by  a  deed,  given  on  such  a  foreclosure  sale,  when 
the  heirs  at  law  are  not  parties  to  the  action. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  February  U,  1887. 

Exceptions  by  defendant,  heard  at  General  Term. 

This  action  was  brought  to  recover  the  sum  of  money 
paid  by  plaintiff  to  the  defendant  upon  the  execution  of 
a  contract  for  the  sale  to  and  purchase  by  the  plaintiff 
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of  certain  recal  estate,  pursuant  to  the  terms  of  the 
contract,  and  also  to  recover  the  expenses  of  examina- 
tion of  the  title. 

The  question  litigated  was  as  to  whether  the  defend- 
ant had,  or  had  not,  tendered  to  plaintiff  a  good  title. 

The  defendant's  source  of  title  was  under  a  referee's 
deed  given  to  on  a  sale  under  a  judgment  of  foreclosure 
and  sale.  The  foreclosure  action  was  brought  to  fore- 
close a  mortgage  made  by  Francis  Meehin  and  wife  to 
Julius  L.  Hitchcock.  The  parties  to  the  action  were 
Julius  L.  Hitchcock,  plaintiff,  against  Margaret  M. 
Meehin  individually  and  as  executrix  of  the  will  of 
Francis  Meehin,  deceased.  Francis  Meehin  in  his  life- 
time made  his  will  which  is  as  follows : 

"  In  the  name  of  God,  etc.,  Amen,  I,  Francis  Meehin, 
of  the  city  of  New  York,  being  of  sound  mind  and 
memory,  and  considering  the  uncertainty  of  this  life, 
do  therefore  make,  ordain,  publish  and  declare  this  to 
be  my  last  will  and  testament,  that  is  to  say,  I  direct 
my  executrix,  hereinafter  mentioned,  to  sell  and  dispose 
of,  at  public  auction  or  private  sale,  all  of  my  real  and 
personal  estate,  that  I  may  own  at  the  time  of  my 
death,  as  soon  as  possible,  and  fully  empower  and  au- 
thorize my  said  executrix,  hereinafter  named,  to  give 
good  and  sufficient  deed  or  deeds  therefor,  and  to  exe- 
cute all  papers  necessary  to  carry  out  the  provisions  of 
said  sale  or  sales.  I  further  direct  and  authorize  my 
said  executrix,  hereinafter  named,  to  pay  out  of  the 
proceeds  arising  from  said  sale  my  funeral  expenses 
and  all  other  just  debts,  including  all  mortgages  or  liens 
on  my  real  estate,  assessments,  taxes  and  other  expenses, 
and  to  pay  over  the  net  proceeds  arising  from  such 
sale  or  sales  for  the  uses  and  purposes  hereinafter  men- 
tioned and  set  forth.  I  give  and  devise  the  net  pro- 
ceeds of  one  half  of  the  money  arising  from  such  sale 
or  sales  of  my  real  and  personal  estate,  after  payment 
of  my  debts  and  liens  thereon  as  aforesaid,  to  my 
beloved  wife,  Margaret  Mary  Meehin,  in  lieu  of  dower 
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in  my  said  estate,  real  and  personal,  should  she  elect  to 
receive  the  same,  to  have  and  to  hold  the  same  forever. 

"  I  give  and  devise  the  other  one  half  of  the  net  pro- 
ceeds of  money  arising  from  such  sale  or  sales  of  my 
real  and  personal  estate,  after  payment  of  my  debts  and 
liens  thereon  as  aforesaid,  to  my  beloved  wife,  Margaret 
Mary  Meehin,  my  sole  executrix,  to  be  hereinafter 
appointed,  and  to  be  held  by  her  in  trust,  nevertheless, 
for  the  sole  benefit  of  my  beloved  grandson,  John 
Francis  Morris,  with  special  instructions  to  invest  the 
same  by  bond  and  mortgage  on  good  and  sufficient  real 
estate  in  the  city  of  New  York,  and  the  net  income 
arising  therefrom  to  be  expended  for  the  maintenance, 
support  and  education  of  my  said  grandson  until  he 
becomes  of  the  age  of  twenty-one  years ;  and,  after  my 
said  grandson  becomes  of  age,  I  direct  my  said  execu- 
trix, or  her  successor  in  office  legally  appointed,  to  pay 
and  to  make  over  the  whole  of  the  net  amount  arising 
from  said  sale  as  aforesaid  to  my  beloved  grandson, 
John  Francis  Morris,  and  fully  authorize  her  to  execute 
all  necessary  papers  for  such  purpose.  And  I  hereby 
commit  the  guardianship  of  my  said  grandson,  John 
Francis  Morris,  until  he  shall  attain  the  age  of  twenty- 
one  years,  unto  my  said  wife,  my  said  executrix,  so 
long  as  she  remains  my  widow,  and,  in  case  of  her 
death  or  remarriage,  to  her  successor  in  office  legally 
appointed.  In  case  of  the  death  of  my  said  grandson, 
John  Francis  Morris,  before  he  shall  arrive  at  the  full 
age  of  twenty-one  years,  I  will  and  direct  my  executrix, 
hereinafter  appointed,  to  invest  one-half  thereof  for  the 
sole  benefit  of  my  granddaughter,  Mary  Ann  Meehin, 
daughter  of  my  son,  Joseph  C.  Meehin,  and  the  income 
thereof  paid  for  her  benefit  until  she  become  of  full 
age,  when  the  principal  sum  thereof  shall  be  paid  to  her 
by  my  said  executrix  or  her  successor  in  office. 

"I  will  and  direct  that  the  other  one  half  thereof 
shall  be  paid  to  my  brother,  Patrick  Meehin,  residing  in 
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Ireland,  within  one  year  after  the  death  of  my  said 
grandson,  John  Francis  Morris. 

"  I  nominate  and  appoint  my  beloved  wife,  Margaret 
Mary  Meehin,  sole  executrix  of  this  my  last  will  and 
testament,  and  fully  authorize  and  empower  her  with 
full  and  ample  authority  to  carry  out  the  provisions  of 
this,  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  made." 

Before  the  commencement  of  the  foreclosure  action, 
he  died  leaving  his  said  will,  which  was  duly  admitted 
to  probate.  He  left,  him  surviving,  his  widow,  Marga- 
ret M.,  a  son,  Joseph  C,  and  a  grandson,  John  Francis 
Morris,  the  son  of  a  deceased  daughter.  He  also  left  a 
granddaughter,  Mary  Ann  Meehin  (mentioned  in  said 
will),  the  daughter  of  said  Joseph  C.  Meehin,  and  a 
brother,  Patrick  Meehin  (mentioned  in  said  will).  These 
persons  were  not  made  parties  to  the  foreclosure  action, 
although  they  were  all  then  living.  At  the  time  of  the 
death  of  Francis  Meehin,  Patrick  was  and  has  since 
continued  to  be  a  non-resident  alien.  At  the  time  of 
the  foreclosure  action,  John  Francis  Morris  and  Marv 
Ann  Meehin  were  infants.  The  widow  never  executed  * 
the  power  of  sale. 

The  evidence  established  the  amount  of  plaintiffs 
damages  at  $809.35. 

The  defendant  moved  to  dismiss  the  complaint,  which 
motion  was  denied,  and  defendant  excepted. 

The  court  then  directed  a  verdict  for  plaintiflf  for 
$809.35,  to  which  direction  defendant  excepted.  A 
verdict  was  rendered  according.  Defendant's  excep- 
tions were  ordered  to  be  heard  in  the  first  instance  at 
the  General  Term. 

Strong  &  Cadwalader,  attorneys,  and  John  Z.  Cad- 
waladeVy  of  counsel  for  plaintiff,  on  the  questions  con- 
tained in  the  opinion  argued : — ^I.  The  estate  in  the 
land  on  Meehin's  death  descended  to  his  heirs  at  law, 
the  executrix  under  the  will  taking  a  general  power  of 
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sale  in  trust  and  nothing  more.  Revised  Statutes 
(7th  ed.,  vol.  3,  p.  2181,  sec.  56);  Moncrief  v.  Ross, 
50  iV'.  F.  B.  431 ;  and  Prentice  v.  Janssen,  79  lb.  478, 
and  cases  cited. 

n.  Again,  apart  from  the  necessity  of  making  the 
heirs  at  law  parties  in  whom  the  fee  vested,  the  legatees, 
trustees  and  cestuis  que  trust  having  interests  in  the 
lands  before  the  sale  proportionate  to  their  interest  in 
the  surplus,  must  be  made  parties.  The  widow,  indi- 
vidually and  as  executrix  only,  was  a  party. 

(1.)  The  provisions  of  the  will,  most  favorably  con- 
strued for  the  defendant,  constitute  a  conversion  of  the 
land  into  personalty  and  the  gift  of  the  net  proceeds, 
subject,  however,  to  a  reconversion. 

Notwithstanding  the  doctrine  of  equitable  conversion, 
the  fee  is  somewhere — and  in  the  heir  at  law. 

(2.)  As  to  the  legatees.  In  Forster  v.  Civill,  20  ffun^ 
282,  where  a  testator  bequeathed  nine  legacies  which 
were  charged  on  the  land,  and  the  remainder  of  his 
property  to  his  wife ;  held,  that  the  legatees  were 
necessary  defendants  in  foreclosure. 

III.  The  case  of  Lockman  v.  Reilly,  95  K.  Y,  R,  64, 
is  in  no  respect  adverse  to  these  views.  It  really  con- 
firms them. 

Edgar  Whitlock^  attorney,  and  of  counsel  for  defend- 
ant, on  the  questions  considered  in  the  opinion,  argued. — 
I.  The  heirs  at  law  of  Francis  Meehin,  deceased,  were 
not  necessary  parties  defendant  to  the  foreclosure  suit. 
The  terms  of  the  will  of  Francis  Meehin,  deceased, 
worked  an  equitable  conversion  of  the  testator's  real 
property  into  personalty,  out  and  out,  or  as  of  the  time 
of  his  death,  and  for  all  the  purposes  of  determining  the 
rights  of  his  heirs  at  law,  and  of  the  parties  taking  under 
his  will,  the  real  estate,  even  before  any  sale  by  thi^ 
executrix,  must  be  considered  as  personalty.  Stagg  v. 
Jackson,  1  N.  T.  206 ;  Moncrief  r.  Ross,  50  76.  431 ; 
Horton  v.  McCoy,  47  76.  21 ;   Fisher  v.  Banta,  66  76. 
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468,  476,  477 ;  Lent  v.  Howard,  89  Ih.  169,  177 ;  Kob- 
ert  c.  Corning,  89  lb.  225,  239. 

II.  It  has  been  claimed  on  the  part  of  the  plaintiff,  and 
at  first  blush  it  would  seem  so  to  be,  that,  as  the  heirs 
at  law  became  seized  of  the  legal  title,  and,  as  incident 
thereto,  with  the  right  of  possession,  they  were  there- 
fore necessary  parties. 

This  is  ordinarily  so  because,  in  almost  every  case, 
the  holder  of  the  fee  has  an  interest  in  the  equity  of  re- 
demption. It  is  for  that  reason  that  the  heir  is  a  neces- 
sary party  defendant,  and  not  merely  because  he  is 
seized  of  the  legal  title.  If  a  case  can  arise  where  the 
heir  at  law,  while  seized  of  the  naked,  legal  fee,  has  no 
interest  in  the  equity  of  redemption,  then  he  will  not 
be  a  necessary  party  defendant. 

Such  a  case  has  arisen  here. 

Let  us  suppose  that  the  heirs  at  law  had  been  made 
parties  defendant,  and  the  suit  had  been  in  all  respects 
regular,  and  resulted  in  a  surplus,  would  the  heirs  have 
been  entitled  to  take  possession  of  said  surplus  moneys  ? 

We  answer,  No.  The  point  arrived  at  by  the  testator 
would  have  been  accomplished,  to  wit :  the  actual  con- 
version of  the  realty  into  personalty,  and  the  executrix 
named  in  the  will  should  then  have  received  the  surplus. 
To  hold  otherwise  would  be  not  only  to  oppose  the 
settled  wish  of  the  testator,  but  possibly  to  defeat  his 
intention  and  the  ends  of  justice..  No  custodian  of  the 
money  proceeds  should  be  allowed  other  than  the  one 
he  named,  and  yet  this  would  happen  were  the  above 
question  answered  in  the  affirmative..  What  assurance 
would  the  legatees  under  the  will  ever  have  of  getting 
their  money,  if  it  once  passed  into  the  hands  of  the 
heirs  at  law  ?  They  could  recover  judgment  therefor, 
surely,  but  with  how  Uttle  certainty  of  satisfying  that 
judgment  need  not  be  described. 

While  the  real  estate  remained  unconverted  there 
could  be  no  danger  from  the  heirs  at  law,  because  their 
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hands  would  be  tied  through  their  lack  of  power  to 
assign  or  transfer  the  title. 

There  is  still  more  formidable  objection  to  the  pay- 
ment of  the  surplus  moneys  to  the  heirs  at  law. 

If  such  payment  were  made,  it  would  necessarily  be 
on  the  theory  that  the  character  of  the  realty  attached 
to  the  surplus  monej*,  and  that  as  the  legal  title  and 
possession  of  the  realty  belonged  to  the  heirs  at  law,  so 
also  the  legal  title  and  possession  of  the  surplus  moneys 
vested  in  them.  But,  if  once  paid  to  them,  how  could 
it  ever  be  taken  from  them  ?  Nothing  could  thereafter 
be  done  by  the  executrix  to  work  a  conversion  of  it 
into  personalty,  and  the  result  would  be  that  the  very 
legal  doctrine  which  turned  the  surplus  moneys  over  to 
the  heirs  at  law  would  enable  them  to  retain  such  sur- 
plus forever.  • 

If,  then,  the  heirs  at  law  are  not  entitled  to  take  the 
surplus  moneys,  or  have  any  part  or  share  therein  or 
thereto,  it  follows  that  they  could  not  be  necessary 
parties  defendant  in  the  suit,  because  the  surplus 
moneys  represent  the  equity  of  redemption. 

III.  Again :  If  the  heir  at  law,  because  of  his  seizin 
of  the  legal  fee  merely,  was  interested  in  the  equity  of 
redemption,  then  a  judgment-creditor  of  the  heir  would 
also  be  interested  in  the  equity  of  redemption,  and  so 
on  ad  iiifinitum.  The  death  of  the  heir  would  still  fur- 
ther pass  the  legal  title,  and,  therefore,  an  interest  in 
the  equity  of  redemption  would  pass  to  the  devisees 
under  his  will,  or  to  his  heirs  at  law  in  case  of  intestacy, 
liable  to  be  incumbered  by  their  judgment-creditors, 
etc. 

To  hold  such  a  doctrine  would  be  preposterous,  and 
we  are  thus  brought  to  the  conclusion  that  being  seized 
of  a  legal  title  is  not  in  itself  sufficient,  but  that  the 
legal  title  must,  in  some  way,  be  beneficial  to  the 
holder. 

Now  iiie  title  of  the  heirs  at  law  in  the  case  at  bar 
was  not  and  never  could,  in  any  event,  become  a  bene- 


S44  NOONAN  v.  BRENNEMANN. 

Defendant's  points. 

ficial  one,  because  of  the  equitable  conversion  from 
realty  into  personalty  worked  by  the  testator's  will. 

Not  one  cent  could  the  heirs  as  heirs  ever  have  real- 
ized from  the  property.  All  the  rents  which  might 
have  been  collected  by  them  they  must  have  accounted 
for  to  the  executrix.  Their  title  was  not  one  which 
they  could  have  assigned  or  transferred.  They  had  no 
such  interest  in  the  mortgaged  premises  as  could  be 
protected  and  rendered  effectual  by  a  redemption  of 
the  mortgage.  If  they  had  procured  an  assignment  of 
the  mortgage  they  would  not  have  been  strengthened 
in  their  position ;  their  title  as  heirs  at  law  would  have 
been  no  better.  They  would  simply  have  occupied  a 
two-fold  position,  one  as  heirs  at  law,  and  the  other  as 
mortgagees. 

•  They  could  not,  therefore,  have  compelled  such  an  as- 
signment, and  so  been  subrogated  to  the  rights  of  the 
mortgagees,  because  their  position  did  not  entitle  them 
to  the  benefit  of  the  doctrine  of  subrogation ;  to  hold 
that  it  did  would  be  equivalent  to  enabling  them  thus 
to  defeat  the  rights  of  the  legatees  under  the  will. 

IV.  The  heirs  at  law  were  in  no  way  necessary  parties 
to  any  proceedings  which  the  executrix  might  take  for 
the  purpose  of  selling  the  property. 

As  the  executrix  was  brought  in  and  served  in  the 
foreclosure  action,  the  judgment  and  sale  therein  in- 
cluded and  cut  off  her  power  of  sale,  and  carried  to 
the  purchaser  all  the  title  which  her  deed  would  have 
given. 

The  effect  of  the  foreclosure  sale  was,  therefore,  as 
extensive  and  as  far-reaching  as  could  have  been  a  sale 
by  the  executrix  on  the  familiar  principle  that  "  the 
greater  includes  the  less." 

Therefore  the  foreclosure  sale  worked  the  actual  con- 
version of  realty  into  personalty  as  thoroughly  as  would 
a  sale  by  the  executrix ;  and  if  the  heirs  at  law  were 
not  necessary  parties  to  a  sale  by  the  executrix,  neither 
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were    they  necessary  parties  to   the   foreclosure   sale, 
which  worked  the  same  result. 

V.  The  issue  involved  in  the  first  objection  has  been 
passed  upon  in  a  case  in  which  precisely  the  same  ques- 
tion was  involved,  and  the  decision  therein  squarely 
sustains  the  contention  of  the  defendant  herein.  Gra- 
ham V.  Livingston,  7  jETwn,  11. 

By  the  Court. — ^Ingraham,  J. — ^It  is  clear  that, 
under  the  will  of  Francis  Meehin,  the  fee  of  the  real 
estate  of  the  testator  vested  in  his  heirs  at  law  subject 
to  the  power  of  sale  contained  in  the  will.  Lent  v. 
Howard,  89  N.  T.  111. 

Before  the  defendant  could  acquire  a  valid  title  to 
said  property  in  fee,  he  must  in  some  way  acquire  the 
fee  vested  in  the  heirs  at  law  of  Meehin.  The  action 
to  foreclose  the  mortgage  which  was  a  lien  upon  the  prop- 
erty at  the  death  of  the  testator,  did  not  divest  the  heirs 
at  law  of  the  fee  vested  in  them  ;  they  were  not  parties 
to  that  action. 

The  deed  of  the  referee  under  the  judgment  in  the 
action,  conveyed  the  estate  of  the  parties  to  the  action, 
but  did  not  affect  the  property  or  estate  of  those  not 
parties.  The  legal  title  is  still  vested  in  the  heirs  at 
law.  That  the  testator  intended  to  convert  the  real 
estate  into  personalty,  does  not  affect  the  method  by 
which  the  property  is  to  be  converted.  As  between 
the  executrix  and  the  trustee  and  the  beneficiaries,  the 
proceeds  of  the  land  when  sold  would  be  personal  and 
not  real  property ;  but  the  fee  of  the  land  vested  in  the 
heirs,  and  it  must  in  some  way  be  conveyed  to  the  de- 
fendant to  enable  him  to  comply  with  his  contract. 
That  could  be  done  by  an  execution  of  a  power  of  sale 
because  the  fee  vested  in  the  heirs  at  law,  was  subject 
to  the  execution  of  that  power,  but  such  power  of  sale 
was  not  executed.  It  could  also  be  done  by  the  fore- 
closure of  the  mortgage ;  but,  as  a  sale  under  the  judg- 
ment in  the  action  to  foreclose  would  only  affect  the 
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title  of  the  parties  to  the  action,  in  order  to  divest  the 
heirs  at  law  of  the  fee  vested  in  them,  they  mast  be 
parties  to  such  action. 

It  is  unnecessary  to  determine  what  interest  in  the 
property  defendant  acquired  by  the  deed  from  the 
referee  in  the  foreclosure  action.  Plaintiff  was  not 
bound  to  accept  an  equitable  title,  and,  as  the  fee  of 
the  premises  was  not  vested  in  the  defendant,  his  con- 
veyance was  not  a  compliance  with  the  contract. 

The  exceptions  should,  therefore,  be  overruled,  and 
judgment  ordered  for  plaintiff  on  the  verdict  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


AAEON  D.  FARMER  et  al.,  Respondents,  v.  WIL- 
LIAM P.  SHANNON,  Appellant. 

Obstructing  and  delaying  the  recovery  of  Judgment,  and  in  the  meanUme 
collusivcly  mffering  judgments  to  be  recovered  against  the  defendant, 
under  ezeciUions  on  which  all  the  defendants  property  was  sold  so  that 
the  obstructed  judgment  uhen  recovered  was  uncollectible,  gives  no  cause 
of  action,  conspiracy  not  being  charged. 

The  trial  court  found  that  the  defendant  being  president  of  a  corporation, 
made  and  swore  to  an  affidavit  in  an  action  against  it  by  the  plaintiffs 
which  he  knew  to  be  essentially  untrue,  and  on  it  obtained  an  order  to 
show  cause  why  a  bill  of  paiticulars  should  not  be  f  uraished  with  a  stay 
of  proceedings  and  an  extension  of  time  to  answer,  and  afterwai-ds  in- 
t-erposed  an  answer  also  sworn  to  by  him,  which  he  knew  to  be  false, 
that  these  acts  of  the  defendant  were  done  with  intent  to  hinder  and 
delay  plaintiffs  in  the  collection  of  their  claim  against  the  corporation; 
that  while  the  plaintiffs'  proceedings  were  thus  obstructed,  he,  the  de- 
fendant, by  collusive  arrangements  with  othei*s,  and  in  a  great  part  upon 
fictitious  claims,  ])rocuredand  suffered  the  recovery  of  judgments  against 
the  corporation  and  the  issuing  of  executions  thereon,  under  which  all 
tlie  property  of  the  corporation  was  sold  and  disposed  of  before  the 
plaintiffs  could  obtain  their  judgment,  so  that  when  the  plaintiffs  did 
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recover  judo^ent,  it  was  uncollectible  and  worthless  although  it  could 
have  been  collected  if  the  plaintiffs  had  not  been  obstructed  as  stated. 
The  complaint  did  not  charge  a  conspiracy.  Ileld,  that  these  facts 
constituted  no  cause  of  action  against  the  defendant. 

Before  Sedgwick,  Ch.  J.,  Freedman,  and  Ingraham,  JJ. 

Decided  February  14,  1887. 

Appeal  by  defendant  from  judgment  entered  against 
him  upon  the  report  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinion. 

It.  H,  Shannon^  attorney,  and  E.  F.  Bullard^  of  coun- 
sel for  appellant,  on  the  questions  considered  in  the  opin- 
ion, argued. — ^I.  There  is  no  legal  principle  upon  which 
this  action  can  be  maintained :  Harold  v.  N.  Y.  El.  R.  R. 
K  the  answer  was  intentionally  false,  the  defendant 
might  have  been  prosecuted  by  the  public,  but  no  civil 
action  can  be  maintained  in  such  a  case.  Smith  v.  Lewis, 
3  Johnsons  R.  160. 

Thornton  Earle  &  Kiendl,  attorneys,  and  of  counsel 
for  respondents,  on  the  questions  considered  in  the  opin- 
ion, argued — ^I.  The  fraud  perpetrated  by  defendant 
was  actionable  at  the  suit  of  the  plaintiffs.  Marshall  v. 
York  Ry.  Co.,  7  Eng.  Law  and  Eq.  519 ;  Ames  v.  Rail- 
way Co.,  117  Mass.  541 ;  Dunham  v.  Waterman,  17  Ji. 
Y.  Rep.  21 ;  1  Com  Dig.^  168,  title  "  Action  on  the  Case, 
A";  Schvvenckv.  Naylor,  24  W.  Dig.  290;  Benton  v. 
Pratt,  2  Wend.  385 ;  1  Bac  Ahr.  Action  on  the  Case ; 
White  V.  Merritt,  3  Seld.  356-7 ;  King  ij.  Park,  19  Johns. 
375 ;  Baldwin  v.  Weed,  17  Wend.  224  Marg.  p.  233-4 ; 
Cantine  v.  Clark,  41  Barb.  629  ;  Clark  t?.  Foot,  %  Johns, 
R.  421 ;  Bruff  v.  Mali,  36  N.  T.  200 ;  N.  Y.  and  N.  H. 
R.  R.  Co.  I?.  Schuyler,  34  N.  Y.  30 ;  Thomas  v.  Win- 
chester, 6  N.  Y.  397 ;  See  36  N.  Y.  206  ;  Verplank  v. 
Van  Buren,  76  N.  Y.  247 ;  and  State  of  Mich,  v,  Phenix 
Bank,  33  Id.  25 ;  Schwenck  v.  Naylor,  24  Weekly  Big. 
290. 
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It  is  no  answer  to  the  above  to  say  that  defendant 
violated  no  duty  to  plaintiffs,  or  that  the  corporation 
could  prefer  one  creditor  to  another,  (a)  It  has  ever 
been  the  policy  of  this  state  to  prevent  preferences  by 
any  action  of  a  corporation  or  its  officers,  even  among 
bona  fide  creditors  of  corporations.  See  Revised  Stat- 
utey  vol.  1,  pp.  602,  603  (Banks  &  Brothers'  6th  edition, 
vol.  2,  pp.  398,  399.) 

And  the  preferred  claims  were  not  real  debts  of  the 
corporjition.  (6)  Even  an  individual  can  prefer  one 
creditor  to  another,  only  when  it  is  done  in  good  faith. 
See  2  Hevised  Statute  137,  §  1,  and  see  the  important 
recent  case  in  the  Court  of  Appeals  (citing  many  au- 
thorities). Billings  V.  Russell,  101  JV.  T.  226,  pp.  232, 
233. 

II.  Assuming  that  actionable  fraud  could  not  be  pre- 
dicated of  mere  falsehood  or  wrong  doing,  by  which 
plaintiffs  were  hindered  and  delayed  in  collecting  their 
claim,  if  only  honest  claims  were  thus  preferred,  still 
the  fictitious  character  of  the  claims  that  swept  out  the 
assets  would  give  an  action. 

Per  Curiam. — ^The  defendant  was  held  liable  in  dam- 
ages because,  in  an  action  brought  by  the  plaintiffs 
against  the  Queen  Publishing  Co.,  a  corporation  formed 
under  the  laws  of  New  York,  in  the  Marine  Court  of  the 
city  of  New  York,  for  goods  sold  on  note  and  open  ac- 
count, he,  as  the  president  of  said  corporation,  with  in- 
tent to  hinder  and  to  delay  the  plaintiffs  in  the  collection 
of  their  claim  in  suit  and  with  intent  to  defraud  them, 
made  and  swore  to  an  affidavit  which  he  knew  to  be 
essentially  untrue,  and  on  it  procured  an  order  to  show 
cause  why  a  bill  of  particulars  should  not  be  furnished, 
with  a  stay  of  all  proceedings  in  the  meantime  and  an 
extension  of  time  to  answer  for  twelve  days,  and  there- 
after, with  the  like  intent,  interposed  an  answer,  also 
sworn  to  by  him,  which  he  knew  to  be  false ;  and  be- 
cause, while  the  plaintiffs'  proceedings  were  thus  ob- 
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structed,  he,  the  defendant,  by  collusive  arrangements 
with  others  and  in  a  great  part  upon  fictitious  claims, 
procured  and  suffered  the  recovery  of  judgments  against 
the  corporation  and  the  issuing  of  executions  thereon, 
under  which  all  the  pi;operty  of  the  corporation  was  sold 
and  disposed  of  before  the  plaintiffs  could  obtain  their 
judgment,  so  that,  when  the  plaintiffs  did  recover  judg- 
ment, it  was  uncollectible  and  worthless,  although  it  could 
have  been  collected  if  the  plaintiffs  had  not  been  ob- 
structed as  stated.  The  foregoing  facts  were  found  by  the 
referee  and  there  is  evidence  to  sustain  the  findings. 

This  being  so,  and  no  error  having  been  pointed  out 
in  the  admission  of  evidence,  the  question  is  whether 
upon  the  facts  as  stated  and  found,  a  civil  action  can  be 
maintained. 

In  so  far  as  the  referee  relied  upon  the  decision  in 
Moffat  V.  Herman  by  the  General  Term  of  the  City 
Court  of  New  York,  he  cannot  be  sustained,  because  that 
decision  was  reversed  by  the  General  Term  of  the  Court 
of  Common  Pleas. 

It  was  shown  in  Verplanck  v.  Van  Buren,  et  al.y  76 
iV.  Y.  247  (259)  and  cases  there  cited,  that  an  action 
on  the  case  will  not  lie  against  a  witness  for  perjury 
committed  by  him  on  a  trial ;  nor  against  a  party  for 
subornation  of  perjury,  or  for  a  contrivance  by  which 
untrue  testimony  is  produced.  In  so  far  therefore  as 
the  action  rests  upon  the  perjury  of  the  defendant,  it 
cannot  be  sustained. 

But  it  was  also  shown  in  the  case  last  referred  to  that 
there  was  in  former  time  the  writ  of  conspiracy  at  com- 
mon law,  w^hich  lay  in  two  cases  only,  viz  :  conspiracies 
for  treason,  or  a  capital  felony,  the  party  being  acquit- 
ted, and  that  there  also  was,  and  is  now,  an  action  on 
the  case  for  conspiracy,  or  for  acts  in  the  nature  of  a 
conspiracy.  Such  an  action  on  the  case  lies  where  there 
is  a  combination  for  the  purpose  of  fraudulently  making 
use  of  legal  proceedings,  and  damage  is  effected  by  such 
use. 
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The  plaintiffs  are  not  in  a  position  to  claim  a  benefit 
from  Verplanck  v.  Van  Buren,  because,  if  for  no  other 
reason,  the  complaint  here  does  not  charge  a  conspiracy. 

It  then  remains  only  to  be  seen  whether  the  action 
can  be  sustained  as  one  for  fraud  causing  damage.  If 
there  was  an  actionable  fraud,  it  must  have  been  one 
which  was  committed  by  the  defendant  individually. 
Upon  this  branch  of  the  case  the  following  considerations 
arise,  viz. :  All  of  the  acts  done  by  the  defendant  of 
which  the  plaintiffs  complain  were  done  while  the  plain- 
tiffs were  general  creditors  of  the  corporation  of  which 
the  defendant  was  an  officer.  The  defendant  was  not 
the  plaintiffs'  debtor.  His  acts  cannot  be  more  action- 
able than  would  be  the  same  acts  by  the  debtor. 

Adler  v.  Fenton,  24  ffow.  (U.  S.)  408,  was  an  action 
begun  by  creditors  of  two  of  the  defendants,  upon  the 
complaint  that  the  latter  had  combined  and  conspired 
with  their  co-defendants  to  dispose  of  their  property 
fraudulently,  so  as  to  hinder  and  defeat  their  creditors 
in  the  collection  of  their  lawful  demands,  and  that,  by 
means  of  such  fraudulent  acts,  the  plaintiffs  suffered 
vexation  and  expense  and  finally  incurred  the  loss  of 
their  debt.  There  was  testimony  tending  to  convict  all 
the  defendants  of  the  fraudulent  acts  alleged  against 
them. 

The  opinion  of  the  court  notices  that,  at  the  time  of 
the  fraudulent  acts,  the  creditors  had  no  lien  upon  their 
debtors'  property,  and  that  the  debtors  had  a  legal  right 
to  use  and  dispose  of  it,  as  they  pleased.  In  citing 
Moran  v.  Dawes,  Hopkins,  Ch,  R.  365,  it  was  said  that  it 
was  clear  that  Chancery  would  not  interfere  to  prevent 
an  insolvent  debtor  from  alienating  his  property  to  avoid 
an  existing  or  prospective  debt,  even  when  there  is  a 
suit  pending  to  establish  it.  From  Moran  v.  Dawes, 
supra,  was  cited  that  "  a  creditor  requires  a  lien  upon 
the  lands  of  his  debtor  by  a  judgment  and  upon  the  per- 
sonal goods  of  the  debtor,  by  the  delivering  of  an  exe- 
cution to  the  sheriff.     Before  these  liens  are  acquired 
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the  debtor  has  full  dominion  over  his  property,  he  may 
convert  one  species  of  property  into  another  and  he  may 
alienate  to  a  purchaser."  The  court  ended  by  saying 
that  "  in  the  absence  of  special  legislation  we  may  safely 
affirm  that  a  general  creditor  cannot  bring  an  action  on 
the  case  against  his  debtor  or  against  those  combining 
and  colluding  with  him  to  make  dispositions  of  his  prop- 
erty, although  the  object  of  these  dispositions  be  to  hin- 
der, delay  and  defraud  the  creditors." 

In  the  case  just  cited  the  plaintiffs  do  not  seem  to 
have  recovered  judgment  on  their  original  demand.  In 
the  present  case  the  plaintiffs  have  become  judgment 
creditors.  The  things  of  which  they  complain,  were 
however  all  done  while  they  were  but  simple  creditors. 
If  the  acts  were  not  then  actionable,  they  did  not  be- 
come so  by  a  subsequent  recovery  of  judgment. 

It  has  been  determined  in  this  state  that  there  is  no 
equitable  right  to  an  injunction  to  restrain  a  debtor  in- 
tending to  defraud  his  creditor,  by  transferring  property, 
from  accomplishing  his  intent.     Reubens   v.   Joel,   13 

jsr.  r.  488. 

These  considerations  fully  establish  that  the  action 
cannot  be  sustained  as  one  for  fraud. 

There  being  no  aspect  in  which  the  action  in  its  pres- 
ent form  can  be  upheld,  the  judgment  should  be  reversed, 
the  order  of  reference  vacated,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


CHARLES  M.  ZEH,  Appellant,  v.  EDWIN  E.  GLAS- 
KIN, Respondent. 

Production  of  books,  etc,,  on  trials  party  entitled  to — Production  by  party 
compelled  by  sutypoena  duces  tecum — Counsel  compellable  to  produce. 

On  the  trial  of  an  action  where  the  nature  of  the  issues  requires  the  de- 
fendant to  account  for  the  disposition  of  moneys  placed  in  his  hands  by 
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the  plaintiff  and  held  by  him  under  the  obligation  of  a  trustee  for  the 
plaintiff,  the  plaintiff  has  a  right  to  the  production  of  books  kept  by  the 
defendant  which  prima  facie  contain  entries  as  to  the  receipt  and  dis- 
bursement by  him  of  such  moneys. 

Such  production  may  be  enforced  through  a  subpcena  duces  tecum. 

If  they  have  been  placed  in  counsePs  hands,  the  counsel  may  be  verbally 
directed  by  the  court  to  produce  them,  and  he  would  be  bound  to  obey. 

The  defendant  in  the  case  at  bar  who  was  subpcenaed  duces  Ucum^  testi- 
fied that  the  books  which  he  was  subpoenaed  to  produce  were  in  the 
hands  of  counsel. 

Held,  that  plaintiff  was  entitled  to  a  direction  that  counsel  produce  them. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  March  14,  1887. 

Appeal  by  plaintiff   from   judgment  dismissing  the 
complaint  entered  upon  the  findings  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinion. 

Charles  B.  Meyer ^  attorney,  and  of  coimsel  for  appel- 
lant, on  the  questions  considered  in  the  opinion,  ar- 
gued :  — -The  referee  erred  in  his  ruling  that  the  defendant 
could  not  be  compelled  by  a  subpoena  duces  tecum  duly 
served  to  produce  certain  books  and  papers  then  stated 
to  be  in  the  hands  of  his  counsel.  Bonesteel  v.  Lynde, 
8  How.  226,  352 ;  Shelp  v.  Morrison,  13  Hun,  110,  and 
other  cases  cited  in  Bailey's  Trial  Pr,  p.  83 ;  Code  of 
Civil  Pro.,  §§  852,867. 

Ira  Shafer,  attorney,  and  of  counsel  for  respondent, 
argued  that  the  testimony  of  the  witness  showed  that  he 
did  not  have  and  never  had  books  or  papers  of  the  char- 
acter called  for ;  and  that  therefore  the  ruling  of  the 
referee,  to  which  exception  was  taken,  did  not  harm  the 
plaintiff  ;  the  defendant  had  nothing  to  produce. 

By  the  Court. — Sedgwick,  Ch.  J. — The  nature  of  the 
issues  required  the  defendant  to  account  to  the  plaintiff 
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for  the  disposition  of  moneys  placed  in  his  hands  by  the 
plaintifif.  In  holding  these  moneys  and  in  disposing  of 
them  the  defendant  was  under  the  obligation  of  a 
trustee. 

In  the  course  of  the  trial  the  plaintiff  called  the  de- 
fendant as  a  witness  and  asked  him  to  produce  certain 
books,  that  had  been  described  in  a  subpoena  duces  tecum, 
that  had  been  served  upon  the  witness.  It  appeared 
prima  facie  that  the  books  referred  to  contained  entries 
as  to  the  receipt  and  disbursement  by  the  witness  of  the 
moneys  in  question.  The  witness  did  not  produce  them 
and  said  they  were  in  the  hands  of  his  counsel.  The 
counsel  for  plaintiff  asked  the  referee  to  direct  the  de- 
fendant counsel  to  produce  these  books.  The  defend- 
ant's counsel  objected  on  the  ground  that  the  witness 
could  not  be  compelled  to  produce  them  by  subpoena 
duces  tecum.  The  referee  sustained  the  objection,  and 
refused  to  make  such  a  direction.  To  this  plaintiff's 
counsel  excepted. 

It  seems  to  me  that  the  plaintiff  had  a  right  to  the 
production  of  books  in  which  his  trustee  had  kept  an 
account  of  moneys  in  his  hand  as  trustee,  and  that  *  this 
right  could  be  eriorced  through  a  subpoena  duces  tecum, 
and  further  that  the  court  might  make  a  verbal  direc- 
tion that  the  counsel  of  defendant  should  prdduce  the 
books  which  the  counsel  would  be  bound  to  obey.  In 
this  case,  the  referee  should  have  made  such  a  direction. 
As  it  cannot  be  determined  what  effect  upon  the  trial  of 
the  issues  proof  of  the  contents  of  the  books  would 
have  had,  there  should  be  a  new  trial. 

Judgment  reversed,  order  of  reference  vacated  and  a 
new  trial  ordered  with  costs  to  abide  the  event. 


Freedman,  J.,  concurred. 
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THOMAS  McKERNAN,  Appellakt,  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Respondent. 

Intending  passengers,  and  carriers,  respective  rights  of  as  to  use  of  sta- 
tions— Passion  or  wilfulness  of  agents,  responsibUUy  of  carriers  for 
acts  done  in — Ticket  seller,  scope  of  his  employment  in  reference  to 
removing  persons  from  station — Evidence,  sufficiency  of  to  carry  a 
case  to  the  jury — Responsibility  of  carrier  for  agents  acts. 

The  plaintiff,  intending  to  become  a  passenger  on  defendants  cars,  went  to 
one  of  its  stations,  offei-ed  the  ticket  seller  his  fare  and  asked  for  a 
ticket,  the  ticket  seller  refused  to  sell  him  a  ticket  alleging  that  he  was 
drunk,  which  however  was  not  the  fact.  He  turned  back  to  go  out  of 
tlie  station,  when  tlie  ticket  seller  walked  after  him  saying,  **  you  get 
down  stairs.'^  After  he  got  down  sevei*al  steps  the  ticket  seller,  using 
profane  language,  pushed  him  so  forcibly  tliat  he  fell  over  the  i-ailing 
upon  the  pavement  below  and  was  badly  hurt.  Behind  this  ticket  seller 
at  this  time  was  another  man.  Both  the  ticket  seller  and  tliis  man  wcro 
in  uniform  dress,  the  same  as  defendant's  employees  wear.  This  otlier 
man  said  and  did  nothing ;  he  did  not  interfere. 

Held,  1.  That  an  intending  passenger  upon  failing  to  buy  a  ticket  is  still 
lawfully  on  the  station,  with  the  duty  of  leaving  it  with  ordinary  prompt- 
ness and  not  loitering  there. 

2.  That  a  passenger  earner  has  the  right  upon  refusal  of  such  intending 
passenger  to  leave  the  station  after  being  requested  so  to  do,  by  its 
agents,  to  use  such  force,  not  illegal  in  its  kind,  as  might  be  necessary 
to  enforce  compliance  with  the  request. 

3.  That  the  carrier  is  responsible  for  tlie  acts  of  its  agents  employed  to 
enforce  such  right  which  were  in  fact  done  towards  enforcing  it,  and 
for  tlie  particular  manner  in  which  they  are  done,  although  he  selected 
the  manner  for  purposes  of  his  own  in  passion  or  wilfullness. 

4.  That  in  the  case  at  bar  it  was  within  the  scope  of  the  ticket  seller's  em- 
ployment to  require  a  person  to  whom  he  had  refused  a  ticket  to  move 
away  and  compel  him  to  move,  if  that  were  necessary,  and  to  provide 
in  a  proper  way  that  he  should  not  immediately  return  and  make  reiter- 
ated demands  for  a  ticket. 

6.  That  the  evidence  in  the  case  at  bar,  (above  referred  to)  was  sufficient 
to  carry  it  to  the  jury  on  the  questions  (1)  whether  or  not  the  lifket 
seller  when  he  did  the  acts  resulting  in  the  injury  complained  of  was 
attempting  to  force  the  plaintiff  to  leave  the  station ;  (2)  whether  or  not 
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the  ticket  seller  in  such  attempt  was  acting  within  an  employment  by 
the  defendant. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J, 

Decided  March  14, 1887. 

Appeal  by  plain tiflE  from  judgment  of  dismissal  of 
complaint,  entered  upon  direction  made  before  a  jury. 

The  action  was  for  damages  from  act  of  defendant's 
servant  as  alleged. 

The  facts  sufficiently  appear  in  the  opinion. 

T.  C.  Campbell,  attorney,  and  N.  Quackenhos,  of 
counsel  for  appellant,  on  the  questions  considered  in  its 
opinion,  argued  r — 

I.  Whether  the  plaintiff  was  a  passenger  or  not,  tech- 
nically speaking,  is  9,  matter  of  no  consequence.  The 
true  rule  is,  a  carrier  undertakes  to  protect  such  persons 
as  the  plaintiff  against  any  injury  arising  from  the  neg- 
ligence or  willful  misconduct  of  its  servants  while  en- 
gaged in  performing  a  duty  which  the  carrier  owes  to 
such  persons.  Story  on  Evidence j  %  452 ;  Story  on 
Agency,  %%  400  and  406  ;  Starks  v.  Saltonstall,  13  Pe- 
ters, 181 :  Joel  V.  Morrison,  6  Carrington  &  Payne,  601 ; 
Sleath  V.  Wilson,  7  Id. ;  Booth  v.  Minster,  7  Id.  66 ; 
Sanford  v.  The  Eighth  Avenue  R.  R.  Co,  23  N.  Y. 
346  ;  Rounds  v.  Del.,  Lack.  &  W.  R.  R.  Co.,  64  i^.  Y. 
134 ;  Shannon  v.  Boston  &  Albany  R.  R.  Co.  vol.  4 
of  Eastern  Reporter,  p.  105;  Stewart  v.  Brooklyn 
Cross-town  R.  R.,  90  N.  Y.  588;  Isaacs  v.  Third 
Avenue  R.  R.  Co.,  47  -ZV^.  Y.  122,  is  discredited,  and, 
in  fact,  overruled.  Greville  v.  The  Manhattan  R.  R. 
Co.,  Daily  Register  of  January  8,  1884 ;  Jackson  v. 
The  Second  Avenue  R.  R.  Co.,  47  N.  Y.  274 ;  Hoff- 
man V.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  87  N.  Y. 
25 ;   Railroad  v.  Bleeker,  27  Md.  277 ;   Pittsburgh  R. 
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R.  Co.  V.  Slusser,  19  OhiOy  157 ;  Bryant  v.  Rich,  106 
Mass.  189;  Meyer  v.  Second  Avenue  R.  R.  Co.,  8 
Bos.  305. 

II.  The  question  as  to  defendant's  liability  was  one  of 
fact,  which  should  have  been  submitted  to  the  jury  for 
their  determination.  The  question  whether  a  servant  is 
acting  in  the  scope  of  his  authority  is  to  be  determined 
from  all  the  facts  and  circumstances  of  the  case.  In 
this  case  the  defendant  admits  that  some  of  its  servants 
were  charged  with  the  duty  of  removing  persons  from  the 
depot,  and  the  servant  in  question  undertook  to  perforin 
that  duty,  and  whether  he  was  acting  in  the  line  of  his 
duty  was  a  question  of  fact. 

This  view  is  fully  sustained  by  many  cases :  Rounds 
r.  Del.,  Lack.  &  West.  R.  R.  Co.,  60  N.  Y.  Sep.  137 
Schwier  v.  N.  Y.  Cent.  R.  R.  Co.  12  Weekly  Digest,  215 
Jackson  t?.  Second  Avenue  R.  R.  Co.,  47  N.  T.  274 
Grovelle  v.  Manhattan  R.  R.  Co.,  20  W.  D.  483 ;  Lesan 
V.  Railroad,  1  Eastern  Reporter,  100. 

Davies,  Cole  &  Rapallo,  attorneys,  and  Hugh  L. 
Cole,  of  counsel,  for  respondent  argued  : — ^I.  The  plain- 
tiff cannot  recover  in  this  action,  unless  he  has  shown 
either  (1)  that  at  the  time  the  alleged  assault  was  com- 
mitted upon  him,  he  was,  in  fact  and  in  law,  a  passenger 
upon  defendant's  railway ;  or  (2)  that  the  assault  was 
committed  by  one  of  the  defendant's  servants  acting 
within  the  scope  of  his  authority. 

He  was  not  a  passenger  under  the  following  case: 
Price  V.  Pennsylvania  R'y  Co.,  96  JPenn.  State,  267; 
Brien  v.  Bennett,  H.  C.  and  P.  724 ;  Davis  v.  C.  L.  R. 
R.,  10  Abh.  Fr,  300 ;  Gordon  v,  G.  St.,  &  N.  R.  R.  Co., 
40  Barb.  546  ;  Cleveland  v.  New  Jersey  Steamboat  Co., 
68  N.  F.  306. 

n.  The  defendant,  therefore,  can  only  be  held  liable, 
if  at  all,  under  the  doctrine  applicable  in  such  cases  to 
the  liability  of  a  master  for  the  tortious  acts  of  his  ser- 
vant ;  and  this  liability  only  attaches  when  it  is  affirma- 
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tively  shown,  not  only  that  the  servant,  while  in  the 
employ  of  his  master,  and  doing  his  master's  work,  com- 
mitted the  tort,  but  also  that  in  so  committing  the  tort 
he  acted  within  the  scope  of  his  employment.  Isaacs  v. 
Third  Ave.  R.  R.  Co.,  47  N.  Y.  122. 

This  case,  although  overruled  by  the  court  in  Stewart 
V.  The  Crosstown  R.  R.,  90  i^T.  Y.  394,  so  far  as  it  refers 
to  the  obligation  of  a  carrier  to  his  passengers,  is  good 
law  as  to  the  liability  of  a  master  for  the  torts  of  his  ser- 
vant. 

It  is  clear  that  the  ticket  agent  was  not  acting  within 
the  scope  of  his  employment  when  he  committed  the 
assault  upon  the  plaintiff ;  that  he  had  abandoned  the 
employment  to  which  he  had  been  assigned  by  the  de- 
fendant and  left  the  place  of  such  employment,  and  that 
in  the  assault  upon  the  plaintiff  he  was  simply  commit- 
ting a  criminal  assault. 

By  the  Court. — Sedgwick,  Ch.  J. — The  jury  might 
have  found  in  the  testimony  given,  the  following  facts. 
The  plaintiff  went  to  the  ticket  office  of  one  of  the  de- 
fendants' stations  of  their  elevated  road  and  offering  his 
fare  asked  the  ticket  seller  for  a  ticket.  The  ticket 
seller  refused  to  sell  him  one,  giving  as  a  reason  that 
the  plaintiff  was  drunk.  The  plaintiff  was  not  drunk. 
He  turned  back  to  go  out  of  the  station.  The  ticket 
seller  left  his  office  and  walked  after  the  plaintiff,  say- 
ing, **You  get  down  stairs."  The  plaintiff  had  gone 
down  several  steps,  when  the  ticket  seller  pushed  the 
plaintiff  so  forcibly  that  the  plaintiff  fell  over  the  rail 
and  upon  the  pavement  below.  By  this  he  was  badly 
hurt.  The  ticket  seller  as  he  pushed  said  to  the  plain- 
tiff "  Go  to  hell,  &c."  At  this  time  behind  the  ticket 
seller  was  a  man.  Both  of  them  had  a  uniform  dress, 
the  same  as  the  employees  of  the  railroad  wear. 

The  learned  judge  below  was  of  the  opinion  that  the 
testimony  incontrovertibly  showed  that  the  act  of  the 
ticket  seller  was  so  malicious  and  wanton^  that  it  must 
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be  inferred  that  it  was  not  done  in  the  performance  of 
any  employment  of  the  defendant,  inasmuch  as  because 
the  plaintiff  was  leaving  the  station  with  no  delay,  there 
was  no  duty  of  the  ticket  seller  to  the  defendant  to  com- 
pel the  plaintiff  so  to  leave  it. 

On  this  appeal  the  plaintiff  claims  that  it  should  have 
been  left  to  the  jury  whether  the  ticket  seller  when  he 
pushed  the  plaintiff  was  in  the  performance  of  what  he 
had  been  employed  for  by  the  defendant.  The  respond- 
ent claims  that  the  testimony  shows  that  the  ticket 
seller  was  employed  to  sell  tickets  and  that  there  is  no 
proof  that  he  was  employed  by  the  defendant  to  do  any- 
thing more. 

It  may  be  said  without  discussion  to  be  the  law,  that 
the  plaintiff,  after  he  had  failed  to  buy  a  ticket,  was  still 
lawfully  upon  the  station,  with  a  duty  of  leaving  it  with 
ordinary  promptness  and  of  not  loitering  there  or  of 
using  it  for  any  other  purpose  than  that  of  leaving  it. 
If  the  plaintiff  had  not  begun  to  go  out  of  the  station, 
the  defendant  would  have  had  a  right,  after  he  had  been 
requested  to  leave,  and  after  he  refused  to  go,  to  use 
such  force,  not  illegal  in  its  kind,  as  was  necessary  to 
enforce  a  compliance  with  the  request.  The  defendant 
acts  through  its  agents.  It  had  the  right  to  empower 
agents  to  enforce  the  right  that  has  been  described. 

If  an  agent  employed  to  enforce  this  right  did  an  act 
which  was  in  fact  done  towards  enforcing  it,  the  defend- 
ant is  responsible  for  the  act  and  for  the  particular  man- 
ner in  which  it  was  done,  although  the  agent  selected 
the  manner,  for  a  purpose  of  his  own,  in  passion  or  wil- 
fulness. Cosgrove  v.  Ogden,  49  JST.  Y.  255 ;  Mott  v. 
The  Consumers  Ice  Co.,  73  iV^.  Y.  543 ;  Stewart  v.  Brook- 
lyn &  C.  R.  R.  Co.,  90  iV:  r.  588.  The  responsibiUty 
exists  if  the  agent  be  employed  for  some  additional  duty. 
It  is  enough  if  his  act  is  within  the  limits  of  a  larger — 
more  general— employment. 

As  I  understand  the  testimony  here,  the  jury  could 
have  found  that  the  push,  which  is  the  act  complained 
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of,  was  done  for  the  purpose  of  compelling  the  plaintiff 
to  leave  the  station  more  quickly  than  he  was  leaving, 
or  not  to  loiter  there.  The  defendant  was  responsible 
then  for  the  act,  if  the  person  who  did  it  was  shown  by 
the  testimony  to  be  one  employed  by  them  to  keep  the 
station  clear  of  persons  not  there  on  business,  or  improp- 
erly remaining  there.  The  defendant  was  responsible 
for  the  selection,  by  such  a  servant,  of  the  occasion  on 
which  it  would  be  proper  to  eject  such  a  person.  And 
the  question  is,  was  there  any  testimony  tending  to  show 
that  the  ticket  seller  was  a  servant  under  such  an  em- 
ployment. 

The  jury  might  under  the  testimony  have  determined 
as  follows :  It  was  for  the  interest  of  the  defendant  to 
have  one  or  more  servants  at  the  station  whose  duty  it 
would  be  to  keep  it  clear  for  its  proper  use.  The  per- 
sons who  seemed  to  be  in  charge  of  the  station  had  been 
appointed  by  the  defendant  to  perform  that  duty.  Irre- 
spective of  the  presence  and  conduct  of  the  ticket  seller, 
the  conduct  and  silence  of  the  other  man  in  uniform, 
who  happened  to  be  in  charge  alone  or  with  the  ticket 
seller,  and  his  tacit  approval  of  the  conduct  of  the  ticket 
seller,  was  a  proof  that  the  ticket  seller  was  acting  in 
accordance  with  the  regulations  of  the  defendant.  This 
tacit  approval  was  not  of  the  kick  or  its  force  but  of  the 
previous  conduct  of  the  ticket  seller,  in  approaching  the 
plaintiff  as  if  to  compel  him  to  leave.  The  jury  might 
indeed  have  found  that  there  was  co-operation  between 
the  two.  The  ticket  seller  could  not  make  himself  the 
agent  of  defendant  by  his  declarations.  Apart  from 
them,  he  was  evidently  employed  to  sell  tickets  and 
therefore  to  refuse  to  sell  them.  It  was  evidently  within 
the  scope  of  his  employment  to  require  a  person  to 
whom  he  had  refused  a  ticket  to  move  away  and  to  com- 
pel him  to  move  if  that  were  necessary,  and  to  provide 
in  a  proper  way  that  he  should  not  immediately  return, 
and  the  jury  might  have  found  that  he  determined  that 
the  complete  removal  from  the  station  of  the  plaintiff. 
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was  a  proper  provision  against  the  plaintiff  returning 
and  making  reiterated  demands  for  a,  ticket. 

I  am  further  of  opinion  that  the  conduct  of  the  ticket 
seller  in  the  whole  course  from  the  time  he  left  his  place 
in  the  office,  and  then  following  the  plaintiff  to  the 
stairs,  was  some  evidence  as  to  the  character  of  his  em- 
ployment, j9nma/aci6,  happening  as  it  did  on  the  prem- 
ises of  the  defendant. 

On  these  considerations  and  others  not  adduced,  I  am 
of  opinion  that  the  learned  counsel  for  appellant  is  right 
in  claiming  that  it  was  for  the  jury  to  find  whether  or 
not  the  ticket  seller  was  attempting  to  force  the  plaintiff 
to  leave  the  station,  and  whether  or  not  the  ticket  seller 
in  such  an  attempt  was  acting  within  an  employment  by 
defendant. 

Judgment  reversed  and  new  trial  ordered  with  costs 
to  abide  the  event. 


Ingraham,  J.,  concurred. 


ROBERT  C.  DAVIDGE,  Respondent,  v.   RUSSELL 

COE,  Appellant. 

Receiver,  partnership  not  indispensable  requisite  to  appointment  of-^Indefi- 
nUeness  of  order  appointing  receiver  not  ground  for  reversal — Waiver  oj 
appeal,  what  not. 

Where  a  plaintiff  who  has  an  interest  in  the  profits  as  such  under  an 
arrangement  between  him  and  the  defendant,  whereby  defendant  was 
to  furnish  the  plaintiff  with  goods  to  be  sold  by  him,  and  plaintiff  was 
to  make  sales  thereof,  make  collections  and  receive  primarily  the  profits 
and  then  divide  them  equally,  brings  an  action  in  effect  to  wind  up  the 
business,  for  an  accounting,  and  for  a  distribution  of  its  assets  according 
to  the  agreement,  he  is  entitled  (irrespective  of  any  question  of  partner- 
ship) to  a  receiver  of  the  books  and  papers  necessary  to  such  winding 
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up,  it  being  conceded  that  the  agreement  had  terminated,  and  that  an 

accounting  was  necessary. 
The  fact  that  the  language  of  the  order,  appointing  a  receiver,  is  so 

general  as  to  leave  it  open  to  dispute  what  identical  things  are  to  be 

delivered  to  him,  is  not  a  sufficient  groimd  for  reversing  the  order. 
Proceeding  on  an  accounting  ordered  by  a  judgment  does  not  waive  the 

right  of  appeal  from  that  part  of  the  same  judgment  which  appoints  a 

receiver. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugeo,  JJ. 

Decided  March  14,  1887. 

Appeal  by  defendant  from  such  part  of  the  interlocu- 
tory judgment  as  directed  the  appointment  of  a  receiver 
of  certain  property. 

Motion  by  ^pespondent  to  dismiss  this  appeal. 

The  complaint  after  setting  forth  the  terms  of  an 
agreement  between  the  plaintiff  and  defendant  as  they 
are  stated  in  the  opinion  of  the  court  (except  that  it 
alleged  that  the  losses  were  to  be  borne  equally)  alleged 
that  the  business  was  carried  on  under  plaintiff's  man- 
agement and  direction  at  the  city  of  New  York  until 
January  1,  1885 ;  that  the  books  of  the  business  were 
kept  by  the  plaintiff,  and  were  in  his  custody  until  July 
8,  1886,  when,  without  his  knowledge  or  consent,  they 
were  taken  from  his  custody  by  the  defendant  who 
still  has  the  custody  and  control  thereof ;  that  he  has 
been  unable  to  regain  the  possession  thereof;  that  a 
large  amount  is  due  from  various  persons  for  fertilizers 
sold  them,  and  a  considerable  sum  is  due  for  debts  con- 
tracted in  the  business ;  that  said  books  of  account  con- 
tain entries  of  all  sales  and  transactions  relating  to  said 
business  and  mutual  accounts  between  the  plaintiff  and 
defendant ;  that  differences  have  arisen  which  preclude 
an  amicable  settlement  of  the  accounts ;  and  that  the 
agreement  between  the  plaintiff  and  defendant  has  ter- 
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minated,  and  the  relations  thereby  constituted  dissolved ; 
and  prayed  judgment  "  that  a  receiver  of  the  property 
and  assets  of  said  business  maj^  be  appointed ;  that  an 
injunction  issue  enjoining  and  restraining  said  defend- 
ant from  secreting,  removing,  disposing  of,  or  in  any 
way  interfering  with  said  property,  asset<s  or  books  of 
account,  and  from  collecting  the  accounts  and  credits 
pertaining  to  said  business ;  that  an  account  be  taken 
and  stated  between  the  plaintiff  and  defendant  of  the 
matters  relating  to  said  business ;  that  said  property  and 
assets  be  applied  to  the  payment  of  the  debts  incurred 
in  the  said  business,  and  that  the  remainder  be  divided 
between  the  plaintiff  and  said  defendant  in  accordance 
with  their  rights  respectively  under  said  agreement." 

The  defendant  by  his  answer  admitted  that  the  agree- 
ment had  terminated,  and  the  relations  thereby  consti- 
tuted dissolved.  ♦ 

Other  facts  appear  in  the  opinion. 

Henry  Sanger  Snow^  attorney  and  of  counsel  for 
appellant,  after  insisting  that  there  was  no  partnership, 
and  citing  authorities  in  support  of  that  position,  argued 
on  the  principal  appeal. — Upon  the  whole  case,  there- 
fore, it  is  maintained  that  plaintiff  fails  to  establish  a 
partnership,  and  upon  no  other  ground  is  he  entitled  to 
the  receivership  and  injunction  granted  by  the  court  at 
special  term.  The  rights  or  interests  of  third  persona 
are  not  in  issue ;  the  question  is  between  the  parties 
themselves,  and  the  relationship,  both  inter  sese  and  as 
to  third  persons,  was  that  of  principal  and  agent. 

On  the  motion  to  dismiss  he  cited  Bencord  v.  Babcock, 
2  Bobt.  178;  Bennett  v.  Van  Syckel,  18  iV.  Y.  481; 
Barker  v.  White,  58  76.  204 ;  Brown  v.  Mayor,  9  Hun, 
590  ;  Hyatt  v.  Ingalls,  17  J.  &  S.  375  ;  Matter  of  Water 
Commissioners  of  Amsterdam,  36  Hun,  534 ;  Enapp  v. 
Brown,  45  N.  Y.  209 ;  Egbert  v.  O'Connor,  46  N.  T. 
Supr.  Ct  R,  194;  Taussig  v.  Hart,  33  76.  157. 
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F.  C\  Cantine,  attorney  and  of  counsel  for  respondent, 
on  the  motion  to  dismiss,  cited,  4  Waifs  Pr.  216  ;  Ben- 
nett V.  Van  Syckel,  18  N.  Y.  481-483;  Murphy  v. 
Spaulding,  46  Ih.  556-9 ;  Matter  of  Water  Commission- 
ers, 36  JETwn,  535. 

By  the  Court. — Sedgwick,  Ch.  J. — The  parties  had 
made  an  agreement  by  which  ^he  defendant  was  \o 
furnish  to  plaintiff,  from  time  to  time,  fertilizers,  and 
the  plaintiff  was  to  sell  them.  From  the  proceeds, 
the  defendant  was  to  be  reimbursed  the  cost  of  the 
fertilizers,  then  expenses  were  to  be  deducted,  and 
profits  were  to  be  equally  divided.  The  terms  of 
the  agreement  are  not  in  doubt,  when  the  findings 
of  the  court  are  read,  in  connection  with  the  testi- 
mony and  the  defendant's  answer.  The  defendant, 
however,  claims  that  the  plaintiff  acted  only  as  an 
agent  of  defendant,  and  that,  therefore,  the  defendant 
was  entitled  to  the  possession  of  the  books  of  account 
kept  of  the  business,  the  papers  connected  with  it,  and 
what  ape  called  the  vouchers.  The  case  was  tried,  on 
both  sides,  in  such  an  indefinite  and  uncertain  way  that 
it  is  not  possible  to  particularize  these  books,  papers  and 
vouchers,  or  what  is  called  in  the  case  the  assets  of  the 
business.  The  learned  counsel  for  appellant  does  not 
deny  that  there  should  be  an  account  adjudged  to  be 
made  between  the  parties  in  the  way  directed  by  the 
judge  below,  but  confines  himself  to  the  position  that, 
as  there  was  not  a  partnership,  there  can  be  no  receiver. 
This  is  not  an  inevitable  consequence.  If,  as  was  the 
case,  the  plaintiff  had  an  interest  in  the  profits  as  such, 
under  an  arrangement  by  which  he  was  to  make  collec- 
tions and  receive  primarily  the  profits,  and  then  divide 
them  equally,  there  would  be  sufficient  cause  for  the 
appointment  of  a  receiver  of  the  documents  of  the  busi- 
ness that  would  be  necessary  to  the  winding  up  of  the 
business.  The  doubt  would  be  whether,  under  the 
agreement,  even  if   an  account  were  directed  in   an 
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action,  the  plaintiff  would  not  be  entitled  to  the  sole 
possession  of  the  documents  so  long  as  he  was  faithfully 
winding  up  the  business.  The  propriety  of  the  appointr 
ment  of  a  receiver  in  such  a  case,  and  its  validity,  can 
be  said  to  have  been  admitted  by  the  defendant,  for  he 
avers  in  his  answer  that,  in  an  action  begun  by  him  in 
the  Supreme  Court  against  the  plaintiff  here  in  relation 
to  the  same  agreement  and  its  consequences,  he  made  a 
motion  which  the  court  granted;  and  that  on  it  an 
order  was  entered  "  appointing  a  receiver  to  take  charge 
of  and  hold,  until  the  determination  of  said  action,  the 
notes,  moneys,  books  of  account  and  other  property  in 
plaintiff's  possession  as  general  agent  as  aforesaid."  In 
this  case,  if  a  temporary  receiver  was  proper,  so  would 
be  a  permanent  receiver.  If  the  one  side  was  entitled 
to  secure  the  appointment  of  a  receiver,  so  was  the  other 
side. 

The  description  of  the  property  which  the  receiver  is 
to  take  under  the  present  judgment,  is  so  general  that 
it  may  be  foreseen  that  there  will  be  a  further  dispute 
as  to  what  identical  things  the  parties  are  bound  to 
deliver  to  the  receiver.  The  plaintiff  should  have 
made  sufficient  provision  as  to  this.  This  however 
furnishes  no  reason  for  sustaining  the  appeal  of  the 
defendant. 

The  judgment  is  affinned  with  costs. 

As  to  the  motion  to  dismiss  the  appeal,  it  must  be 
said  that  the  defendant  did  not  waive  his  right  to  appeal 
from  the  judgment  appointing  a  receiver  by  proceeding 
to  the  accounting  ordered  by  that  judgment.  These 
parts  of  the  judgment  are  divisible.  An  accounting 
might  be  proper  although  no  receiver  was  appointed. 

The  motion  to  dismiss  is  denied  with  $10  costs. 


Truax  and  Dugro,  JJ.,  concurred. 
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MAX    DANZIGER,    Respondent,   v.  JOHN    BOYD, 

ET  AL.,  Appellants. 

I  >€  and  occupation,  evidence  as  to  value  of,  in  an  ejectment  action  in  a  pe- 
culiar case — Objections  not  raising  what  might  be  a  tenable  ground — 
Mesne  profits,  time  when  right  to  accrue. 

To  prove  the  value  of  the  use  and  occupation  of  a  piece  of  land  recovered 
by  the  plaintiff  in  an  action  of  ejectment,  which  piece  adjoined  other 
lands  of  plaintiff  on  which  a  building  was  erected,  and  which  piece 
could  not  or  would  not  in  the  usual  course  of  things  be  held,  used  or 
occupied  separately  from  such  other  lands,  it  is  admissible  to  prove 
what  would  be  the  rental  value  of  plaintiff^s  building  with  and  with- 
out the  land  in  dispute.  The  difference  between  the  two  would  be  the 
fact  to  be  used  by  the  jury  in  determining  prima  facie,  the  value  or 
the  use  and  occupation  of  the  land  in  dispute. 

Strictly  perhaps,  a  question  which  calls  on  the  witness  to  make  the  calcu- 
lation and  state  the  result  is  objectionable,  as  calling  for  a  result  from  a 
mental  calculation  on  premises  not  given  to  the  jury.  But  if  so,  tliat 
objection  is  not  covered  by  objections  that  tlie  question  was  hypothetical 
or  that  it  related  to  a  state  of  facts  that  did  not  exist. 

Mesne  profits  prior  to  the  accruing  of  plaintiff  ^s  title,  cannot  be  recovered 
by  him  in  an  action  of  ejectment. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  14,  1887. 

Appeal  by  defendants  from  judgment  entered  on  ver- 
dict of  jury  for  plaintiff,  and  from  order  denying  defend- 
ants' motion  for  new  trial  made  upon  the  judge's  minutes. 

The  action  was  in  ejectment  and  for  damages  for  with- 
holding the  property.  The  rights  of  the  parties,  in  the 
real  estate  in  question,  were  passed  upon  in  a  former  ap- 
peal in  the  action  reported  in  53  Sxiper.  Ct.  398.  On 
the  trial  below  the  jury  assessed  the  plaintiff's  dam- 
ages at  $1,000. 

Other  facts  appear  in  the  opinion. 


n 
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Townsend  &  Mahouy  attorneys,  and  of  counsel  for 
appellants,  after  arguing  the  questions  decided  in  this 
action  at  a  previous  General  Term,  argued : — ^I.  The  re- 
covery of  mesne  profits  for  a  period  longer  than  the 
respondent  held  the  title  was  properly  objected  to  by 
the  appellants. 

II.  The  jury  were  improperly  permitted  to  estimate 
the  value  of  the  use  and  occupation  of  the  premises 
upon  consideration  of  what  it  would  be  if  the  part 
claimed  had  been  added  to  the  adjoining  building. 

III.  The  objections  to  evidence  made  by  appellants' 
counsel,  as  to  what  would  be  the  value  of  the  use  and 
occupation  of  the  premises  in  suit  if  added  to  the  other 
building,  were  good.    . 

Kaufmann  cfe  Sanders^  attorneys,  and  Lewis  Sanr 
dersy  of  counsel  for  respondent,  urged : 

I.  The  objection  to  the  question,  "  What  would  be  the 
value  of  the  use  and  occupation  of  the  premises  in  suit  if 
you  added  to  it  the  other  building,"  is  not  maintainable. 

It  is  based  on  the  idea  that  if  plaintiff  is  deprived  of 
half  his  premises  he  cannot  show  what  the  half  he  is 
out  of  possession  would  produce  if  he  added  it  to  the 
other  half  in  possession — that  is  to  say,  if  the  defendant, 
by  unlawfully  occupying  the  ingress  to  plaintiff's  build- 
ing deprives  him  of  the  whole  use  thereof,  plaintiff  cun 
only  recover  the  value  of  the  strip  of  land  unlawfully 
occupied  if  used  in  an  isolated  condition.  This  cannot 
be. 

n.  The  objection  to  recovery  before  deed  to  plaintiff 
is  not  maintainable. 

There  can  be  no  recovery  of  damages  for  withholding 
land  without  recovery  of  the  land  itself.  CodCy  §  1531 ; 
Kyle  V.  Kyle,  67  N.  F.  400. 

The  deed  to  plaintiff  is  not  returned  in  the  record, 
and  it  cannot  be  affirmed  that  the  court  below  erred 
in  not  confining  plaintiff  to  damages  from  the  time  of 
the  conveyance  to  him.     The  statute  gives  six  year?, 
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and  confines  it  to  actions  where  the  land  is  recovered. 
If  the  plaintiff's  grantor  reserved  the  right,  the  fact 
must  be  made  to  appear. 

But  the  right  was  inalienable  from  the  land. 

Again,  it  was  not  alleged  as  a  defense  that  the  plain- 
tiff was  not  the  real  party  in  interest  as  to  damages  be- 
fore conveyance  to  him. 

By  the  Court. — Sedgwick,  Ch.  J. — The  former  de- 
cision at  Greneral  Term  should  be  followed,  and  accord- 
ing to  it  the  learned  judge  below  correctly  instructed 
the  jury  that  the  verdict  should  be  for  plaintiff,  on  the 
issue  as  to  title  and  right  to  possession. 

The  real  estate  in  question  was  a  piece  of  land  cov- 
ered by  a  building  over  it,  ended  by  a  party  wall. 
The  defendants  had  taken  possession  up  to  the  party 
wall.  Legally  they  were  entitled  to  possession  no  far- 
ther than  to  about  five  feet  from  the  party  wall.  The 
disputed  land  was  a  part  of  an  entire  holding  of  plaintiff 
and  could  not,  or  would  not  in  the  usual  course  of  things, 
be  held,  used  or  occupied  separately.  The  plaintiff  pro- 
posed to  prove  the  rental  value  of  the  whole  and  asked 
**  what  would  be  the  value  of  the  use  and  occupation  of 
the  premises  in  suit  if  you  added  it  to  the  other  build- 
ing ?  "  meaning  the  plaintiff's  building.  The  only  objec- 
tions made  to  this  were  that  the  question  was  hypothetical, 
and  referred  to  a  state  of  facts  that  did  not  exist.  The 
answer  was,  that  it  is  worth  $50  more,  a  month.  There 
was  a  motion  made  to  strike  out  the  answer  on  the  same 
objections  that  were  made  to  the  question. 

It  seems  to  me  that  if  the  question  was  what  would 
be  the  rental  value  of  the  plaintiff's  building  with  and 
without  the  land  in  dispute  the  question  would  be  com- 
petent. Woodhull  V.  Rosenthal,  61  N.  Y.  383.  The 
process  would  be  to  ascertain  the  value  of  the  whole, 
and  then  to'  assign  to  the  disputed  part  its  proportionate 
value  according  to  its  relation  to  the  remainder.  The 
difference  between  the  amounts  named  under  the  ques- 


368  DAXZIGER  V.  BOYD. 


Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 


tion  supposed,  would  be  the  fact  to  be  used  by  the  jury, 
jjrima  facie.  Strictly  perhaps  on  the  trial  the  witness 
should  not  have  made  the  calculation  directly  stating 
the  difference.  This,  however,  did  not  affect  the  sub- 
stance of  the  testimony  and  was  not  made  the  point  of 
objection.  There  was  no  error  in  the  ruling  of  the 
court. 

It  appears  by  the  case  that  the  plaintiff  took  title  on 
February  11,  1884.  The  defendants'  counsel  asked 
the  court  to  charge  the  jury  that  the  plaintiff  is  not  en- 
titled to  claim  any  damages,  except  from  the  time  he 
received  his  conveyance.  The  request  was  denied.  The 
learned  counsel  have  not  produced  any  authorities  upon 
the  subject. 

The  general  rule  in  action,  for  mesne  profits,  permits 
a  recovery  of  annual  value  from  the  time  of  the  accru- 
ing of  plaintiff's  title.  Sedgwick  on  Damages,  5  JSd.  133. 
The  nature  of  the  claim  of  the  party  kept  out  of  posses- 
sion is  the  same  as  that  of  the  claim  in  an  action  of  tres- 
pass for  mesne  profits  or  for  use  and  occupation.  The 
claim  is  personal  to  the  plaintiff  and  must  be  subse- 
quent to  the  time  he  took  title.  Before  that,  he  was  not 
wronged.  The  wrongful  possessor  did  not  before  that 
time,  take  an  occupation  or  profits  that  belonged  to  the 
plaintiff.  The  jury  should  have  been  charged  as  re- 
quested.    Holmes  v.  Davis,  19  ^.  Y.  491. 

For  this  reason  the  judgment  should  be  reversed  and 
a  new  trial  ordered  with  costs  to  abide  the  event.  If 
the  respondent  elects  to  remit  the  amount  of  damage  re- 
covered, the  judgment  may  be  so  modified  and  affirmed 
without  costs  to  either  party. 

As  there  was  no  notice  of  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial,  that  order  must  stand, 
without  any  direction  as  to  it  on  this  appeal. 


Truax  and  Dugro,  JJ.,  concurred. 
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WILLIAM  M.  KEELER,  Appellant,  v.  BARRETTS, 
PALMER  &  HEAL  DYEING  ESTABLISHMENT, 

Respondents. 

Motion  for  a  new  trial  on  the  minutes  ^  request  for  direction  of  verdict,  when, 

and  when  not  necessary  to  sustain  motion. 

It  is  the  settled  law  of  the  Superior  Court  that  the  party  against  whom  a 
Terdict  is  rendered  on  conflicting  evidence,  cannot  sustain  a  motion  for  a 
new  trial  on  the  minutes,  either  on  the  ground  of  the  insufficiency  of 
the  evidence,  or  that  the  verdict  is  contrary  to  the  evidence,  if  he  neglects 
to  request  the  court  to  direct  a  verdict  in  his  favor. 

But  where  there  is  no  conflict  of  evidence,  the  question  whether  it  is  suffi- 
cient to  support  the  verdict  toa^j  toiihout  such  request,  be^  considered  on  a 
motion  for  a  new  trial  on  the  minutes,  made  on  the  ground  that  the  ver- 
dict is  against  law. 

Before  Sedgwick,  Ch.  J.,  Tritax  and  Dugro,  JJ. 

Decided  March  14,  1887. 

This  is  an  appeal  from  an  order  denying  a  motion  for 
a  new  trial. 

The  case  was  before  this  court  on  an  appeal  from  the 
judgment,  on  which  appeal  the  judgment  was  affirmed. 

The  facts  suflBciently  appear  in  the  opinion. 

8,  F.  Kneelandj  attorney,  and  of  counsel  for  appel- 
lant. 

Taylor  &  Ferris^  attorneys,  and  James  A.  Taylor^ 
of  counsel  for  respondents. 

By  the   Court. — Truax,   J. — The   plaintiff  moved 
tmder  §  999  of  the  Code  of  Civil  Procedure  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  against  the 
evidence,  ^*  and  also  against  law." 
Vol.  XXn— 24 
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Opinion  of  the  Coart,  by  Truax,  J. 

The  material  question  in  the  case  was,  what  was  the 
agreement  which  had  been  entered  into  between  the 
parties  hereto^  ? 

The  evidence  on  that  question  is  conflicting,  and 
therefore  the  court  rightly  left  it  to  the  jury  to  deter- 
mine the  fact. 

The  plaintiff  conceded  that  the  evidence  was  conflict- 
ing, because  he  did  not  move  the  court  to  direct  a  ver- 
dict in  his  favor. 

It  is  settled  in  this  court  that  where  evidence  is  con- 
flicting, and  the  plaintiff  neglects  to  ask  the  court  to 
jlirect  a  verdict  in  his  favor,  he  cannot  afterwards  sus- 
tain a  motion  for  a  new  trial  on  the  judge's  minutes  on 
the  ground  that  the  evidence  was  insufficient  to  warrant 
the  verdict — or  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  Rowe  v.  Stevens,  34  Baper^ 
Ct  436 ;  Sickle  v.  Gillies,  45  Howard^  94 ;  Pollock  r. 
Brennan,  39  Super.  Ct  477. 

This  court  held  in  the  case  of  Rowe  v.  Stevens,  mpra. 
that  by  not  asking  the  court  to  direct  a  verdict  in  his 
favor,  the  party  conceded  that  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  jury,  and  having  con- 
sented to  a  decision  by  that  tribunal,  and  having  taken 
his  chance  of  a  favorable  verdict  which  would  have  con- 
cluded his  opponent  upon  the  facts,  he  should  not  afte^ 
wards  be  permitted  to  allege  that  the  verdict  is  without 
evidence  or  insufficiently  supported  by  the  e\ddence,  and 
for  that  reason  against  law.  See  Barrett  «.  Third  Ave- 
nue R.  R.  Co.,  45  N.  T.  632. 

It  is  true  that  where  there  is  no  conflict  in  the  evi- 
dence, the  question  whether  it  is  sufficient  to  support 
the  verdict  is  one  of  law,  and  may  be  considered  on  a 
motion  for  a  new  trial  on  the  minutes,  if  the  motion  is 
made  on  the  ground  that  the  verdict  is  against  law— 
but  that  is  not  this  case. 

Here  there  was  a  conflict  of  evidence  on  the  material 
point  in  the  case. 
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The  plaintiff  also  moves  for  a  new  trial  0131  the  ground 
that  the  verdict  was  against  law. 

The  law  in  this  case  was  the  judge's  charge,  to  which 
there  was  no  exception. 

A  careful  examination  shows  us  that  the  verdict  was 
not  contrary  to  the  charge  of  the  court,  but  was  in  strict 
conformity  to  it. 

In  this  case  we  think  that  substantial  justice  has  been 
done,  and  that  the  jury  decided  in  favor  of,  and  not 
against  the  weight  of  the  evidence. 

Order  appealed  from  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Dugeo,  J.  concurred. 


GEORGE  W.  McLEAN,  Receiver  op  Taxes  in  the 
City  of  New  York,  Respondent,  v.  THE  MAN- 
HATTAN MEDICINE  COMPANY,  Appellant. 

Demand  before  action^  as  to  necessity  of— Necessary  to  sttstain  an  axiion 

against  a  corporation  for  unpaid  taxes. 

Where  a  statute  requires  a  demand,  it  is  a  condition  precedent  to  the 
action,  and  the  action  itself  is  not  a  sufficient  demand* 

The  statutes  in  relation  to  the  collection  of  taxes  assessed  on  incorporated 
companies,  require  payment  thereof  to  be  demanded  from  the  president 
or  other  proper  officers  before  proceedings  are  taken  for  their  collection. 

Such  demand  is  a  condition  precedent  to  the  maintaining  of  an  action  to 
recover  such  taxes. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  Mardi  14,  1887. 

This  is  an  appeal  from  a  final  judgment  entered  on 
an  order  overriding  a  demurrer,  and  from  such  order. 
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The  complaint  alleges  the  appointment  of  the  plaint- 
iflE  as  receiver  of  taxes  in  the  city  of  New  York,  and 
his  entry  upon  the  duties  of  his  office  as  such  receiver. 

It  alleges  that,  at  all  the  times  therein  mentioned,  the 
defendant  was  and  is  a  domestic  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  York, 
and  having  its  principal  office  or  place  of  transacting  its 
financial  concerns  in  the  city  and  county  of  New  York. 

That  the  defendant  was,  under  the  direction  of  the 
commissioner  of  taxes  and  assessments  of  the  city  and 
county  of  New  York,  and  by  deputy  tax  commissioner 
to  such  duty  by  them  assigned,  duly  assessed  for  the 
purposes  of  taxation  in  and  for  the  year  1881,  upon  its 
capital  stock  in  the  siun  of  $20,000,  and  that  such 
assessment  was  duly  made  in  the  city  and  county  of 
New  York. 

That  such  assessment  was  duly  confirmed  by  the 
Board  of  Alderman,  and  that  a  tax,  in  the  year  1881, 
was  duly  imposed  by  such  board  upon  the  said  defend- 
ant in  the  city  of  New  York  for  the  sum  of  $524. 

That,  on  the  24th  day  of  October,  1881,  the  corrected 
assessment  roll,  showing  said  assessment  and  the  amount 
of  said  tax,  was  duly  delivered  by  the  Board  of  Aldermen 
of  the  city  of  New  York  to  Martin  T.  McMahon  as 
receiver  of  taxes  with  a  warrant  annexed  thereto,  given 
under  the  hands  and  seals  of  five  more  of  the  members 
of  the  said  Board,  directed  to  him  as  such  receiver  of 
taxes,  and  commanding  him  to  collect  said  tax,  which 
warrant  was  in  due  form  of  law. 

That,  on  the  15th  day  of  January,  following  the  year 
in  which  the  said  tax  was  imposed,  as  aforesaid,  the  said 
tax  remained,  and  still  does  remain,  wholly  unpaid,  and 
in  arrear. 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  appeared  upon  the  face  thereof  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 
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Saunders,  Webb  &  Worcester,  attorneys,  and  Thorn- 
dike  Saunders  of  counsel  for  appellant,  on  the  question 
considered  in  the  opinion,  argued: — A  specific  "de- 
mand "  is  a  prerequisite  to  action,  and  should  have  been 
alleged  in  the  complaint. 

I.  The  law  requires  the  receiver  of  taxes  to  demand 
the  payment  of  the  tax  upon  capital  stock  from  the 
president  or  other  proper  officer ;  and,  if  not  paid,  to 
proceed  in  the  collection  thereof  in  the  same  manner  as 
in  other  cases,    i^.  T.  City  ConsoTd^n  Act,  1882,  §  848. 

Then,  as  in  other  cases,  he  may  recover  tax  in  arrears 
on  January  15,  etc.,  by  suit.     lb.  1882,  §  863. 

It  is  not  required  by  this  law  that  the  receiver  shall 
demand  tax  from  individuals  assessed  in  the  city  of  New 
York.  Hence  the  decision  in  the  case  in  50  N.  T.  Super, 
Court,  533  (McMahon  v.  Piatt),  to  the  effect  that  no  de- 
mand is  necessary,  though  good  for  that  class  of  cases, 
is  inapplicable  to  a  cause  alleged  against  a  corporation 
for  tax  on  its  capital  stock  where  a  demand  is  specifically 
required  by  statute. 

II.  Where  the  statute  requires  a  demand,  it  is  a  con- 
dition precedent  to  the  action.  Thompson  v.  Gardner, 
10  Johns.  404  ;  Parker  v.  Rule's  Lessee,  9  Cranch,  65. 

in.  The  action  itself  is  not  a  suflScient  demand. 
That  is  enough  where  there  is  an  agreement  to  pay 
and  it  should  not  be  extended.  Downes  v.  Poennix 
Bank,  6  Bill,  297. 

While  in^  cases  of  taxation,  though  action  may  be 
maintained,  yet  there  is  no  promise  founded  on  an 
agreement.     Burroughs  on  Taxation,  §  105. 

IV.  This  section  848,  requiring  demand,  is  not  re- 
pealed by  section  863. 

The  two  sections  can  be  read  so  as  to  stand,  and 
should  be  so  read  that  both  may  be  operative.  Beebe 
V.  Estabrook,  79  N.  T.  246 ;  Kerr  v  Dougherty,  lb. 
327. 

y.  The  complaint  was  insufficient  in  not  containing 
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an  allegation  of  ^^  demand."     Bristol  v.  Rensselaer  and 
Saratoga  R.  R.  Co.,  8  Barb.  160. 

George  P.  Andrews^  counsel  to  the  corporation,  on 
the  questions  considered  in  the  opinion,  argued :  The 
The  omission  in  the  complaint  of  any  allegation  of  a 
demand  for  the  tax  of  the  kind  mentioned  in  R.  S,j 
part  I.,  chapter  13,  title  §  17,  is  the  principal  ground 
of  defendant's  demurrer,  the  defendant's  contention 
being  that  no  action  will  lie  till  such  a  demand  has*  been 
made.  The  plaintiff,  on  the  contrary,  claims  that  the 
fact  that  the  tax  was  unpaid  on  the  15th  day  of  January 
following  the  year  of  its  imposition,  ipso  facto j  gives 
rise  to  the  cause  of  action. 

A  perusal  of  the  title  in  question,  2  R.  8.  (Banks* 
7th  ed.)  p.  1038,  convinces  that  the  demand  pro- 
vided for  in  §  17  is  merely  one  feature  of  the  scheme 
blocked  out  in  the  subsequent  sections  of  the  title 
for  the  collection  of  taxes  against  corporations.  It  is 
part  and  parcel  of  that  particular  method  of  collection, 
the  preliminary  step  therein.  It  is  not  a  condition 
precedent  to  any  other  companion  method  of  collection 
that  may  exist. 

The  statute  under  which  the  present  action  is 
brought  (§  863,  N.  Y.  City  Consolidation  Act  of  1882) 
says  boldly  and  without  qualification :  "  Any  tax  duly 
imposed  for  personal  property  upon  any  person  or  co^ 
poration  in  the  city  or  county  of  New  York,  and  which 
shall  remain  unpaid  and  in  arrear  on  the  fitteenth  day 
of  January  succeeding  the  year  in  which  it  shall  have 
been  imposed,  may  be  recovered  with  interest  and  costs, 
by  the  receiver  of  taxes  of  said  city,  in  an  action  in 
any  court  of  record  in  this  state." 

The  statute,  a  local  one,  is  a  re-enactment  of  chapter 
334,  Laws  of  1867,  entitled  "An  act  in  relation  to  tiie 
collection  of  arrears  of  personal  taxes  in  the  city  of 
New  York."  The  act,  as  its  title  indicates,  prescribes  a 
scheme  for  the  collection  of  taxes  in  this  city.    That 
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scheme  is  complete  in  itself  and  contains  no  require- 
ment for  a  demand. 

By  the  terms  of  this  Act  of  1867  corporations  and 
persons  are  put  on  an  equal  footing  in  this  respect. 
No  demand  is  required  of  either^  and  no  good  reason 
exists  why  there  should  be  a  demand.  The  tax  is  evi- 
dently regarded  as  a  simple  claim  or  de'bt  to  be  enforced 
like  any  other  claim  or  debt,  by  an  action  at  law. 

On  the  other  hand,  the  demand  prescribed  in  the 
collection  scheme  provided  in  the  Revised  Statutes y  has 
a  raison  d'etre.  It  is  a  condition  precedent  to  an 
extraordinary  remedy  for  the  collection  of  the  tax,  a 
proceeding  by  the  Attorney  General  of  the  state  to 
sequester  the  property  of  the  corporation  and  if  need 
be  to  suspend  the  exercise  of  its  corporate  functions 
until  the  tax  be  paid. 

The  general  and  the  local  schemes  are  evidently 
separate  and  distinct,  and  bear  no  relation  one  to  the 
other. 

The  same  reasoning  applies  to  the  demand  prescribed 
in  section  848  of  the  Consolidation  Act ;  it  is  a  re-enact- 
ment of  section  15,  art.  2,  chap.  230,  Laws  of  1843, 
entitled  "  An  act  for  the  collection  of  taxes  in  the  city 
of  New  York."  It  is  independent  of  the  Act  of  1867. 
The  local  scheme  provided  by  the  Act  of  1843,  so  far  as 
it  has  not  been  repealed,  is  still  in  force,  although 
not  contained  in  the  Consolidation  Act.  Mayor  v. 
Buell,  12  Daly,  494 ;  Laws  of  1843,  chap.  230,  art.  2, 
§§  15-21,  p.  320 ;  §§  18-21  Repealed  Laws,  1862,  chap. 
152. 

By  the  Court. — Truax,  J. — ^The  principal  reason 
assigned  to  us  why  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  is,  that  it  does 
not  allege  that  a  demand  was  made  by  the  receiver 
of  taxes  upon  the  president  or  other  proper  officer  of 
the  defendant,  before  the  commencement  of  the  action. 
The  general  method  in  which  the  taxes  imposed  upon 
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incorporated  companies  are  to  be  collected,  is  prescribed 
by  title  4,  chap.  13,  part  1,  of  the  Sevised  Statutes, 
Banks'  6th  ed.,  p.  979. 

These  provisions  are  modified  in  a  slight  degree  by 
title  1,  chap.  16,  of  the  Consolidated  City  Act  of  1882. 

Section  1,  of  the  act  first  above  cited,  provides  that 
"  all  moneyed  or  stock  corporations  deriving  an  income 
from  their  capital  or  otherwise,  shall  be  liable  to 
taxation  on  their  capital  in  the  manner  hereinafter 
prescribed." 

Section  18  [17]  provides  that  "the  collector  shall 
demand  pa3ntnent  of  all  taxes  assessed  on  incorporated 
companies  from  the  president  or  other  proper  officer  of 
such  companies,  and  if  not  paid  shall  proceed  in  the 
collection  and  payment  thereof  in  the  same  manner 
as  in  other  cases." 

This  provision  became  a  part  of  the  Consolidated 
City  Act,  and  is- section  848  thereof. 

Now,  the  proceeding  authorized  by  this  title  of  the 
Revised  Statutes,  and  by  the  title  of  the  Consolidated 
Act  above  referred  to,  is,  among  other  things,  the  col- 
lection of  a  tax  which  has  been  duly  imposed  upon  an 
incorporated  company,  and  which  remains  unpaid. 

This  section  says  that,  before  the  collector — or  in 
the  city  of  New  York  the  receiver — of  taxes  shall 
proceed  in  the  collection  of  taxes,  he  shall  make  a 
demand  upon  the  president  or  proper  officer  of  the 
company  taxed. 

No  such  demand  has  been  alleged  in  this  case. 

Where  a  statute  requires  a  demand  it  is  a  condition 
precedent  to  the  action,  and  the  action  itself  is  not  a 
sufficient  demand.  Thompson  v.  Grardner,  10  Johns. 
404 ;  Downes  v.  Phoenix  Bank,  6  EiU,  297. 

Section  848,  which  requires  the  demand,  is  not 
repealed  or  modified  by  section  863. 

Section  848  says,  that  the  officer  shall  proceed  in  the 
collection  of  a  tax,  and  then  section  863  provides  the 
manner  in  which  the  officer  shall  proceed  in  the  ool- 
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lection  of  the  tax,  namely :  "  He  shall  proceed  in  an 
action  in  any  court  of  record  in  this  state,  and  may 
recover  the  tax  with  interest  and  costs  in  such  action." 

Since  the  plaintiff  must  amend  in  this  particular 
point,  there  is  no  reason  why  he  should  not  allege  in 
his  amended  complaint  that  the  defendant  is  a  corpora- 
tion deriving  an  income  or  profits  from  its  capital  or 
otherwise,  and  so  avoid  the  odier  objections  to  the  com- 
plaint raised  by  the  defendant 

The  judgment  and  order  below  are  reversed,  and  the 
demurrer  to  the  complaint  is  sustained  with  costs, 
and  with  leave  to  the  plaintiff  to  amend  the  complaint 
on  payment  of  such  costs. 

DuGRO,  J.,  concurred. 


PHILIP  EBLING,  et  al..  Respondent,  v.  JOSEPH 

HUSSON,  Appellant. 

Personal  property,  conversion  of, — Landlords^  lien  upon  property  for  non- 
payment of  rent,  no  longer  exists — abolished  by  statute  with  distress  for 
rent. 

In  this  case  the  plaintiffs  claimed  title  to  certain  personal  property  as 
mortgagees,  the  mortgagor  having  died,  and  made  a  demand  for  its 
possession  from  defendant,  in  accordance  with  Uie  terms  of  the  mort- 
gage. The  possession  or  control  of  the  property  by  the  defendant  at 
time  of  demand,  was  a  question  on  the  trial  decided  against  the  defen- 
dant, and  affirmed  by  the  General  Term.  The  only  objection  raised  by 
the  defendant  against  the  plaintiffs^  title  to  the  property,  was  that  the 
mortgage  was  never  filed.  Held,  That  defendant  being  only  a  general 
creditor  of  the  mortgagor  without  judgment,  he  could  not  make  the 
objection. 

Defendant  also  claimed  to  assail  the  mortgage  on  the  ground  that  he  had 
the  lien  of  a  landlord  upon  the  property  for  non-payment  of  rent  of 
the  premises,  where  the  property  was  used  by  the  mortgagor.    Held, 
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that  under  the  common  law,  such  a  lien  was  accessory  to  the  right  of 
distress  for  rent,  which  has  been  abolished  by  statute,  and  such  a  lien 
no  longer  exists ;  but  even  if  there  were  such  a  lien,  it  had  been  waived 
by  the  appellant,  in  not  keeping  the  property,  and  proceeding  to  apply 
the  same  to  tiie  rent  due  instead  of  storing  the  same  (as  he  did)  for 
whom  it  might  concern. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0'Gk)BMAK,  JJ. 

Decided  May  2, 1887. 

Appeal  by  defendant  from  judgment  entered  on  vei^ 
diet  of  jury,  and  from  order  denjdng  motion  for  new  trial 
made  upon  the  minutes. 

Joseph  Husaouy  attorney  in  person,  and  Dennis  Mo 
Mahon  of  counsel  for  appellant. 

Simon  Sultan  for  respondents. 

By  the  Court. — Sedgwick,  Ch.  J., — ^The  action  was 
for  damages  for  conversion  of  personal  property.  The 
jury  found  for  plaintiffs. 

The  chattels  in  question  had  formed  the  furniture  and 
fixtures  of  a  beer  and  billiard  room,  leased  by  the  defend- 
ant to  a  tenant  or  tenants  who  owned  the  furniture  and 
fixtures.  The  defendant,  before  the  alleged  conversion 
dispossessed  by  summary  proceeding,  for  non-payment 
of  rent,  the  tenant  in  possession.  It  is  claimed  for  the 
defendant  on  this  appeal,  that  upon  the  tenant  being 
dispossessed,  the  defendant  placed  a  new  tenant  in  posses- 
sion of  the  room,  merely  leaving  the  chattels  in  it,  and 
not  taking  or  assuming  any  control  over  them  or  custody 
of  them.  The  further  claim  is  that  while  the  new  ten- 
ant was  in  possession  of  the  chattels,  the  demand  was 
made  upon  the  defendant,  and  that  it  was  no  evidence  of 
conversion  by  him,  for  him  not  to  deliver,  as  he  then 
had  no  control  over  the  chattels  and  could  not  have,  as 
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he  had  no  right  to  enter  the  premises  of  his  tenant.  Peck 
V.  KnoXy  1  Sweeny,  314,  is  cited. 

There  was  no  incontrovertible  evidence  to  support 
these  propositions.  The  defendant,  as  a  witness,  denied 
that  a  demand  had  been  made,  as  plaintiffs'  witnesses  had 
testified  it  had  been  made  on  April  30th.  The  new  ten- 
ant testified  in  substance  as  the  jury  might  properly  find, 
that  he  had  refused  from  the  first  to  take  custody  of  the 
chattels.  The  officer  executing  the  warrant  in  the  disr 
possessory  proceeding,  testified  that  the  new  tenant 
refused  to  take  the  property.  The  defendant  claimed 
very  soon  after  the  ejection  that  he  had  a  lien  upon  the 
property,  and  himself  caused  it  to  be  stored  for  whom  it 
might  concern.  Under  all  the  testimony  the  jury  might 
properly  find  that  on  April  30th  the  defendant  had 
control  of  the  property  and  might  have  delivered  it  to 
plaintiffs. 

K  the  plaintiffs  had  title  or  right  to  possession,  the  facts 
that  have  been  noticed  would  show  a  conversion  by  de- 
fendant, on  April  30th.  The  defendant's  counsel  sup- 
poses that  a  subsequent  transaction  between  the  parties 
would  show  that  the  refusal  of  April  30th  was  not  then 
absolute  or  assimied  by  plaintiffs  to  be  so.  That  transac- 
tion was  that,  at  request  of  defendant,  the  plaintiffs  sent 
their  carts  to  take  away  the  property.  The  defendant 
claims  that  the  plaintiffs  might  then  have  obtained  pos- 
session of  the  property.  The  plaintiffs,  however,  testify 
that  the  defendant  would  only  allow  the  plaintiffs  to  take 
part  of  the  property,  and  that  they  refused  to  take  any 
part,  if  they  were  not  allowed  to  take  all.  If  this  were 
the  fact,  at  the  best  for  defendant,  he  could  only  resist 
a  recovery  for  such  part  or  its  value,  as  the  plaintiffs 
might  have  taken.  It  would  be  no  reason  for  dismissing 
the  complaint,  but  for  a  proper  instruction  to  the  jury 
as  to  the  damages.  The  court  was  not  asked  to  give 
such  instruction,  but  was  allowed  without  objection,  to 
place  the  case  upon  the  alleged  demand  and  refusal  of 
the  30th  of  April. 
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It  is  argued,  however,  that  the  plaintiffs  did  not  show 
title  to  the  goods  or  a  right  to  their  possession.  They 
claimed  the  title  as  mortgagees,  making  a  demand  in  ac- 
cordance with  the  terms  of  the  mortgage.  The  only  ob- 
jection to  the  plaintiffs'  title  that  is  made  by  the  defen- 
dant, is  that  the  mortgage  was  never  filed.  The  coun- 
sel for  the  appellant  admits  that  the  defendant  was  a 
general  creditor  without  judgment,  and  that  if  he  had 
only  the  rights  of  such  a  creditor,  he  could  not  make  the 
objection.  He  maintains  the  right  to  assail  the  mort- 
gage, on  the  ground,  that  he  had  upon  the  property  the 
lien  of  a  landlord  for  non-payment  of  rent  at  common 
law.  Such  a  lien  was  accessory  to  the  right  of  distress, 
which  has  been  abolished  by  statute,  and  there  is  no  long- 
er such  a  lien.  If  there  were,  it  has  been  waived  by  not 
keeping  the  goods  and  proceeding  to  apply  them  to  the 
rent  due,  but  storing  them  for  whom  it  may  concern. 

There  is  a  further  claim  that  the  landlord  had  the 
right  to  keep  the  goods  until  the  appointment  of  an  ad- 
ministrator, the  mortgagee  having  died,  so  as  to  give  the 
administrator  an  opportunity  to  attack  the  mortgage, 
under  the  statute  as  fraudulent.  I  do  not  see  any  ground 
for  this  claim. 

The  judge's  ruling  that  the  whole  of  defendant's  aflB- 
davit  could  not  be  read  by  him,  but  only  so  much  as 
was  connected  with,  or  in  explanation  of  what  plaintiffs 
counsel  xhad  read  was  correct. 

Judgment  and  order  appealed  from  affirmed  with  costs. 

Freedman  and  O'Gormai^,  J  J.,  concurred. 
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ANNIE  L.   CAMPBELL,  Respondent,  v.  WILLIAM 

CAMPBELL,  Appellant. 

VcUue  of  personalty^  evidence  as  to. — ^The  fact  that  plaintiff  had  bought 
articles,  not  in  shops,  and  by  priyate  bargains  witli  persons  not  in 
trade,  and  had  articles  given  her,  do  not  constitute  her  a  competent 
witness  to  the  value  of  such  articles. 

Vcduaiion  in  a  policy  of  insurance. — The  valuation  contained  in  a  policy 
of  insurance  pix)cured,  to  be  issued  by  the  defendant  on  property  as 
belonging  to  tlie  plaintiff,  such  valuation  being  given  by  the  plaintiff  in 
the  absence  of  the  defendant,  is  not  evidence  in  favor  of  the  plaintiff 
against  the  defendant,  of  the  value  of  the  property. 

Bias  and  animosity. — ^Where  a  wife  sues  her  husband  for  the  conversion 
of  articles  claimed  to  have  been  given  her  by  him,  and  for  the  most 
partiier  title  arose  from  words,  as  to  which  she  was  in  several  instances 
the  sole  witness,  evidence  that  on  a  certain  occasion,  she  being  angered 
at  a  certain  action  of  her  husband,  with  repeated  oaths  said  that  she 
would  smash  every  thing  in  the  house,  that  she  would  get  even  with 
him,  is  material  and  pertinent.  A  fortiori^  where  there  is  direct  con- 
flict between  the  husband  and  wife  as  witnesses  as  to  whether  there 
had  been  the  gifts  claimed  by  her. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 

Appeal  by  defendant  from  judgment  entered  upon 
report  of  referee. 

James  E,  Chandler ,  attorney ;   and  William  R,  Dar- 
ling  J  of  counsel  for  appellant. 

Frank  /.  JDupignac,  attorney,  and  William  Fullerton^ 
of  counsel  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J- — ^The  action  was 
for  damages  for  the  conversion  of  personal  property. 
The  judgment  must  be  reversed  for  a  want  of  proof 
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of  the  value  of  certain  articles^  a  value  of  which  based 
upon  incompetent  testimony,  was  reported  favorably  to 
the  plaintiff  to  an  important  extent.  Certain  witnesses, 
acquainted  with  market  values,  testified  that  by  use  the 
depreciation  of  the  articles  was  of  different  percentage 
specified  by  them.  This  was  not  a  basis  of  an  estima- 
tion of  values  in  the  absence  of  proof  of  what  was  the 
original  value.  No  propf  was  given,  unless  it  was  in  the 
testimony  of  the  plaintiff  herself.  Some  of  the  articles 
had  been  bought  by  her  not  in  shops,  but  by  private  bar- 
gain with  persons  not  in  trade ;  that  is,  the  plaintiff  did 
not  buy  these  articles  in  the  market.  What  she  gave 
for  these  she  at  first  testified  to,  but  her  testimony  on 
that  point  did  not  prove  value.  Other  articles  had  been 
gifts  to  plaintiff,  and  she  was  not  competent  as  a  witness 
to  their  value.  Indeed  all  the  testimony  of  the  plaintiff 
as  to  the  value  of  articles  which  she  did  not  buy  in  shops 
or  stores,  was  stricken  out.  This  testimony  being  out  of 
the  case,  the  plaintiff  should  not  have  recovered  as  she 
did,  the  value  that  was  assigned  to  them  by  the  referee. 
The  force  of  these  objections,  it  is  argued  for  respond- 
ent, does  not  call  for  a  reversal,  because  the  value  of 
the  articles  converted  was  admitted  by  the  defendant 
to  the  extent  to  which  there  was  a  recovery.  This  ad- 
mission it  is  claimed  appears  in  a  policy  of  fire  insurance, 
taken  out  on  the  order  of  the  defendant,  and  the  articles 
insured  in  it  are  insured  as  the  property  of  the  plaintiff, 
the  loss  being  payable  to  her.  In  it  the  value  of  the 
property  is  given.  The  testimony  shows  that  the  plain- 
tiff ordered  a  witness  to  procure  the  policy  and  to  have 
the  property  insured  as  belonging  to  the  plaintiff,  but 
the  defendant  did  not  give  any  directions  as  to  the 
amount  of  the  insurance,  but  told  the  witness  to  have 
the  valuation  made  by  the  plaintiff.  The  plaintiff  ac- 
cordingly made  the  valuation  in  the  absence  of  the  de- 
fendant, and  it  was  inserted  in  the  policy.  There  is  no 
proof  that  the  defendant  ever  knew  what  valuation  had 
been  inserted  in  the  policy.     The  preponderance  of  te»- 
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timony  is  to  the  contrary.  Although  the  policy  might 
have  been  evidence  as  to  the  ownership  of  the  property, 
it  was  not  evidence  of  its  value.  I  am  of  opinion  that 
the  objections  have  not  been  met. 

The  plaintiff  and  defendant  had  been  husband  and 
wife.  The  plaintiff  claimed  that  the  property  in  ques- 
tion had  been  for  the  most  part  given  to  her  by  the 
defendant,  before  the  marriage  had  been  dissolved. 
After  the  gifts  had  been  made,  as  she  claimed,  she  went 
to  a  jeweller's  shop  and  ordered  a  valuable  pair  of  eai> 
rings.  The  jeweller  was  informed  by  the  defendant 
that  he  would  not  pay  for  articles  not  bought  by  him- 
self. A  clerk  was  sent  to  the  dwelling  of  the  plaintiff 
and  he  there  told  her  that  the  articles  could  not  be  sent 
to  her,  because  of  her  husband's  instructions.  She  be- 
came very  excited,  and  with  repeated  oaths  said  she 
would  smash  everything  in  the  house ;  that  she  would 
get  even  with  him.  The  witness  to  this  testified  that  he 
left  her  still  swearing  that  she  would  get  even  with  her 
husband,  if  these  stones  were  not  sent  up  at  once.  The 
referee,  on  the  motion  of  counsel  for  plaintiff,  struck 
this  from  the  evidence,  as  irrelevant  and  immaterial. 

I  am  of  opinion  that  the  referee  should  have  retained 
the  testimony  and  used  it,  in  arriving  at  a  conclusion, 
from  the  whole  case.  For  the  most  part,  the  plaintiff's 
title  arose  from  words  of  gift  as  to  which  she  was  in  sev- 
eral instances  the  sole  witness.  In  all  cases  testimony 
as  to  words,  should  be  examined  with  caution,  and  espe- 
cially in  this  case,  where  a  slight  change  of  words,  almost 
a  difference  of  intonation,  would  make  a  declaration  of 
a  gift  when  there  was  none  in  fact  made.  Animosity,  a 
vindictive  feeling  toward  the  defendant,  might  give  the 
witness  a  bias,  which  should  be  considered  in  ascertain- 
ing the  exact  weight  of  the  evidence.  I  think  the  tes- 
timony stricken  out  was  pertinent  to  proof  of  such  a 
bias. 

Moreover,  there  was  a  direct  conflict  between  the  par- 
ties as  witnesses  as  to  whether  there  had  been  the  gifts 
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claimed  by  plaintiff.  It  would  have  been  under  the  evi-  • 
dence  proper  for  the  referee  to  consider  whether  the 
plaintiff  proposed  in  her  threats  to  smash  her  own  prop- 
erty to  get  even  with  the  defendant,  or  to  smash  his 
property  with  such  a  purpose.  The  referee  was  not 
bound  to  any  particular  construction  of  her  threats.  A 
construction  should  have  been  given  in  connection  with 
all  the  facts.  If  irrespective  of  the  due  weight  of  this 
testimony  the  scales  were  but  slightly  in  favor  of  the 
plaintiff,  they  might  have  been  turned  in  favor  of  the 
defendant  if  the  threats  had  been  considered.  As  the 
case  stands  I  do  not  perceive  such  a  preponderance  of 
testimony  in  favor  of  the  plaintiff,  that  a  consideration 
of  this  testimony  could  not  have  changed  it. 

In  determining  this  appeal,  it  is  not  intended  to  pass 
one  way  or  the  other,  upon  the  suflBciency  of  the  facts 
to  show  the  gifts  claimed  by  the  plaintiff.  The  first  im- 
pression might  be  that  it  did  not  appear  that  the  referee 
applied  any  rule  of  law  erroneously.  Yet  the  merits  of 
such  cases  are  so  dependent  upon  the  specific  testimony 
given,  that  no  aid  can  be  furnished  to  the  new  trial  in 
advance  of  the  knowledge  of  what  will  then  appear. 

The  judgment  should  be  reversed,  the  order  of  refer- 
ence vacated,  and  a  new  trial  ordered  with  costs  to  abide 
event. 

Freedman  and  O'Gorman,  JJ.,  concurred. 


JEREMIAH  O'ROURKE,  Respondent,  v.  JOHN 
BROWN,  ET  AL.,  Appellants. 

Lease,  execution  sale  of,  on  judgment  against  lessee — effect  as  to  passing 
sub-leases  made  by  him.  Where  inteiinediate  the  docket  of  the  jadg- 
ment  and  the  sale,  the  lessee  assigns  the  lease  and  the  possession  is 
changed  to  the  assignee,  the  sheriff  can  sell  or  give  only  the  right  to 
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posseasion,  or  the  title  at  most  without  the  possession ;  and  until  the 
execution  purchaser  is  put  in  actual  possession  (no  other  facts  appear- 
ing), the  assignee  is  the  landlord  of  all  persons  holding  under  either 
him  or  the  assignor ;  and  no  rent  is  due  or  payable  by  such  persons 
to  the  execution  purchaser.  This,  whether  the  lease  sold  be  regarded 
as  chattel  real,  or  personal  property. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0' Gorman,  JJ. 

Decided  May  2,  1887. 

Appeal  by  defendants  from  judgment  entered  upon 
findings  in  a  common  law  action,  tried,  by  consent,  be- 
fore the  court  without  a  jury. 

Fmnds  ForheSy  for  appellants. 

William  L.  Flagg,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  rent.  One  Henry  P.  Cooper  had  been  the  lessee  of 
a  lot  and  building  under  a  lease  for.  the  term  of  ten  years. 
William  L.  Flagg  recovered  judgment  against  him  on  a 
money  demand  by  default  for  want  of  answer.  This 
judgment  was  docketed  July  3, 1883.  The  default  was 
opened,  but  it  was  ordered  that  the  judgment  "  should 
stand  as  security  but  no  execution  to  issue  thereon  until 
after  the  determination'*  of  the  issues  thereafter  to  be 
tried.  After  this,  and  in  October  1883,  Henry  P.  Cooper 
assigned  the  lease  to  a  corporation  named  "  The  Henry  P. 
Cooper  &  Company."  Flagg  again  recovered  judgment 
against  Cooper  in  1886.  Upon  this  judgment  execution 
was  issued  about  June  12,  1886.  The  sheriff  published 
and  posted  a  notice  that  by  virtue  of  the  execution  he 
would  expose  for  sale  on  July  24,  1886,  "  aU  the  right, 
title  and  interest  of  Henry  P.  Cooper,  which  he  had  on 
the  3d  day  of  July  1883,  or  at  .any  time  thereafter  has 
had  or  now  has  of,  in,  and  to,  the  following  described 
property,  to  wit :  a  certain  indenture  of  lease  made  by, 
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etc.,  to  said  Henry  P.  Cooper,"  etc.  This  is  the  lease 
that  has  been  mentioned.  At  the  sale  the  plaintiff  in 
this  action  bid  and  received  from  the  sherifE  a  document, 
the  substance  of  which  is :  "  This  is  to  certify  that  I  did  on 
the  24th  day  of  July,  etc.,  sell  unto  Jeremiah  O'Rourke 
for  $500  "all  the  right,  title  and  interest  of  Henry  P. 
Cooper,  the  above  named  defendant,  which  he  had  on 
the  3d  day  of  July,  1883,  or  at  any  time  thereafter  has 
had  or  now  has,  of,  in,  and  to,  the  following  described 
property,  to  wit :  a  certain  indenture  of  lease  made  by 
and  to  Henry  P.  Cooper,  etc.,  being  for  the  period  of  10 
years,  etc." 

The  sale  was  made  at  the  City  Hall.  The  lease  was 
not  in  the  possession  of  the  sheriff,  and  has  not  been,  and 
is  not  in  the  possession  of  the  plaintiff.  The  plaintiff 
claiming  under  the  sale  referred  to,  demanded  rent  of 
the  defendant,  who  was  in  occupation  of  some  rooms  in 
the  building,  under  a  lease  given  by  Cooper  for  five  years 
and  six  months,  from  November  1  to  May  1,  1889. 
This  lease  was  in  writing,  and  was  made  three  days  before 
Henry  P.  Cooper  assigned  his  lease  to  the  corporation. 
The  rent  was  payable  on  the  usual  quarterly  days,  and 
$1,250  was  due  on  August  1st,  after  the  sale  referred  to. 
The  question  in  the  case  is,  was  the  plaintiff  entitled  to 
recover  this  rent  due  August  1st. 

It  must  be  noticed  first  that  the  plaintiff  does  not 
claim  ever  to  have  become  possessed  of  the  sub-lease  of 
Henry  P.  Cooper  to  the  defendants.  As  this  contained 
their  covenant  to  pay  the  rent,  it  is  an  important  fact  in 
an  action  for  rent,  but  it  is  now  noticed  to  point  out  that 
plaintiff  claims  nothing  excepting  through  the  lease  to 
Cooper.  On  the  argument  the  form  of  the  claim  was 
that  the  plaintiff  had  bought  at  the  sheriff's  sale,  not  the 
lease,  but  the  term.  If  he  did  acquire  this  term,  it  wa»s 
only  because  the  lease,  or  Cooper's  interest  in  it,  was  sold 
to  him.  If  the  Henry  P.  Cooper  &  Company  corporation 
received  anything  under  the  assignment  to  them,  it  was 
of  the  same  nature  as  of  that  which  the  plaintiff  acquired. 


O'ROURKE  V.  BROWN.  387 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J, 

The  plaintiff  takes  the  position  that  the  execution  sale 
was  in  enforcement  of  the  lien  which  was  made  by  the 
docketing  of  the  first  judgment  on  July  3,  1883.  At 
that  time,  the  lease  would  run  for  more  than  five  years. 
Being  a  chattel  real,  under  the  statue,  the  docketed 
judgment  was  a  lien  upon  it.  The  lien  was  of  a  general 
nature  and  not  specific.  The  title  to  the  property  re- 
mained in  the  judgment  debtor.  He  had  power  to  con- 
vey that  title,  although  it  was  subject  to  the  lien.  His 
transferee  took  that  title,  subject  as  it  was.  The  pos- 
session changed  then  to  the  corporation,  and  other  objec- 
tions being  kept  aside,  the  sheriff  could  thereafter  sell 
or  give  only  the  right  to  possession,  or  the  title  at  the 
most,  without  the  possession.  Lanning  v.  Carpenter,  48 
iVl  Y.  412 ;  Smith  v,  Colvin,  17  Barb.  157 ;  Schermerhorn 
V.  Merrill,  1  Id.  511 ;  Evertsen  v.  Sawyer,  2  Wend.  507  ; 
People  V.  Nelson,  13  Johns.  340,  and  other  cases. 

The  corporation,  then  being  in  possession  of  the  lease 
or  the  term,  whichever  it  may  be,  is  the  landlord  of  the 
defendants  and  remains  so  until  the  plaintiff,  if  he  has 
such  a  cause  of  action,  is  put  in  actual  possession.  This 
has  not  been  done  in  this  case  and  therefore  rent  is  not 
due  to  the  plaintiff.     Evertsen  v.  Sawyer,  supra. 

If  the  lease  or  the  term  be  looked  at,  as  personal  prop- 
erty, the  result  is  not  different.  The  sheriff  had  not 
made  any  levy  actually  or  even  a  constructive  levy,  if 
that  be  possible,  and  his  sale  could  not  give  any  posses- 
sion of  what  was  pretended  to  be  sold  to  the  purchaser. 
For  these  reasons  the  plaintiff  was  not  entitled  to  re- 

1  cover  rent  from  the  defendants. 

'  Other  matters  should  receive  some  attention  in  confir- 

mation of  what  has  been  said.  The  contention,  actually 
turned  upon  whether  the  sheriff's  sale  put  the  plaintiff 
in  possession  of  the  lease  to  Cooper  or  of  its  term.  It 
was  assumed  or  it  was  not  denied,  that  the  possessor  of 
the  lease  or  the  term,  became  entitled  to  the  rent  paya- 
ble by  the  defendants  under  the  sub-lease  made  by 
Cooper  to  them.     As  has  been  said  this  sub-lease  which 
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was  in  writing,  was  never  sold  or  assigned  to  the  plaint- 
iff. The  plaintiff  therefore  never  became  possessed  of 
the  promise  or  covenant  to  pay  rent. 

At  common  law  an  action  in  assumpsit  would  not  lie 
except  upon  an  express  promise  to  pay  rent  made  at  the 
time  of  the  demise.  Quakenboss  t?.  Lansing,  6  Johns.  49. 
An  action  in  assumpsit  for  use  and  occupation  would  not 
lie  (Wood  V.  Wilcox,  1  Den.  38),  excepting  imder  the 
statute.  1  R.  S.  748,  126.  The  landlord  can  by  that 
recover  only  under  an  agreement  not  made  by  deed. 
But  when  the  lease  is  by  deed  the  action  must  be  upon 
the  covenant.  Kiersted  et  al.  v.  O.  &  A.  R.  R.  Co.,  69 
iV".  Y.  343.  It  is  a  question  then  whether  the  plaintiff 
in  an  action  for  rent  must  not  produce  in  evidence  the 
agreement,  if  the  action  be  for  use  and  occupation,  to 
show  that  it  is  not  made  by  deed.  If  the  action  be  upon 
the  written  promise  or  covenant,  the  plaintiff  should  be 
in  possession  of  that  promise  or  covenant.  In  this  case, 
as  rent  did  not  necessarily  follow  an  assignment  or  trans- 
fer of  Cooper's  interest  in  the  term  of  the  lease  to  him 
(Bennett  v.  Austin,  81  N.  T,  320),  it  is  to  be  asked 
whether  the  plaintiff  was  entitled  to  recover  unless  he 
becjime  lawfully  possessed  of  defendants'  written  agree- 
ment to  pay  rent.  On  this  point  it  is  not  intended  to 
make  any  decision.  It  was  not  discussed  or  stated  on 
the  argmnent  of  the  appeal.  It  may  hereafter  have 
such  attention  as  it  deserves. 

Judgment  reversed  and  new  trial  ordered  with  costs  to 
abide  the  event. 

Freedman,  J.,  concurred. 
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JEREMIAH  O'ROURKE,  Respondent,  v,  THE  HENRY 
PROUSE  COOPER  &  COMPANY,  Impleaded,  &c., 
ET  AL.,  Appellant. 

Dispossess  proceedings^  against  the  sub-lessee  of  an  assignee  of  a  lease,  not 
enjoined  ai  suit  of  execviion  purchaser  of  the  lease. 

Where  intermediate  the  docketing  of  a  judgment  against  a  lessee  and 
sale  of  the  lease  and  his  interest  therein,  under  the  execution  issued 
thereon,  he  assigns  tlie  lease  and  the  possession  change^  to  the  assignee, 
and  the  assignee  sub-lets  a  portion  of  the  demised  premises,  the  rent 
reserved  by  the  sub-lease  (no  other  facts  appearing)  is,  under  the  prin- 
ciples of  the  preceding  case,  payable  to  such  assignee,  and  he  has  a 
right  to  institute  dispossess  proceedings  for  the  non-payment  thereof. 
Such  execution  purchaser  cannot  interfere  with  the  exercise  of  that 
right  by  injunction. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'GtORMAN,  JJ. 

Decided  May  2,  1887. 

Appeal  by  defendant  from  judgment  entered   upon 
findings,  etc.,  of  judge  at  Special  Term. 


F.  F.  Vanderveer,  attorney,  and  George  H.  Forster^ 
of  counsel,  for  appellant. 

William  Z.  Flagg,  for  respondent. 

Charles  H,  Murray ^  attorney  for  Nippon  Mercantile 
Company. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  facts  stated 
in  the  case  of  O'Rourke  v.  Brown,  decided  at  this  term, 
appeared  in  this  action.  It  further  appeared  here,  that 
after  the  lease  had  been  assigned  to  The  Henry  P. 
Cooper  &  Company,  they  sub-let  to  The  Nippon  Mercan- 
tile  Company,  rooms  in   the  building  reserving  rent. 
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After  the  sale  under  execution  to  the  plaintiff  The  Nip- 
pon Mercantile  Company  failed  to  pay  rent  and  The 
Henry  P.  Cooper  &  Company  began  dispossessory  pro- 
ceedings under  the  statute.  The  justice  ordered  that  a 
warrant  of  dispossession,  issue.  Before  it  was  issued, 
the  proceedings  under  the  warrant  were  stayed  by  order 
of  injunction  pendente  litey  made  in  this  action. 

The  plain  tin  in  this  action  asked  and  obtained  a  judg- 
ment permanently  enjoining  the  appellant  from  pro- 
ceeding under  the  warrant.  No  other  relief  was  asked 
against  The  Henry  P.  Cooper  &  Company.  It  was  not 
asked  that  the  plaintiff  be  put  in  possession  of  the  prem- 
ises or  that  the  plaintiff  be  adjudged  entitled  to  the 
term  assigned  to  The  Henry  P.  Cooper  &  Company  or 
to  the  sub-lease  made  by  the  latter  to  the  Nippon  Mer- 
cantile Company.  No  legal  action  had  been  brought  to 
determine  the  rights  of  the  parties  or  to  eject  The 
Henry  P.  Cooper  &  Company  who  were  in  possession  of 
the  term,  adversely  to  the  plaintiff,  and  claiming  under 
the  assignment  that  has  been  mentioned. 

In  O'Rourke  v.  Brown,  it  has  been  held  by  this  Gen- 
eral Term  that  the  plaintiff  was  not  entitled  to  recover 
rent  from  a  sub-tenant,  because  he  did  not  hold  the  rela- 
tion of  landlord  to  the  sub-tenants.  The  grounds  of 
that  decision  when  applied  to  this  case,  call  for  a  re- 
versal of  this  judgment,  for  as  long  as  The  Henry  P. 
Cooper  &  Company  remaihed  in  possession  of  the  lease 
or  of  the  term,  under  a  transfer  of  the  title  to  them,  they 
were  entitled  to  exercise  all  the  rights  that  flow  from  a 
legal  possession.  There  is  no  difference  in  principle  be- 
tween the  term  for  years  and  an  estate  in  fee.  As  they 
had  such  rights,  the  plaintiff  could  not  interfere  with 
their  exercise  by  injunction. 

Judgment  reversed  and  new  trial  ordered  with  costs 
to  abide  the  event. 

Freedman  and  O'Gorman,  JJ.,  concurred. 
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DANIEL   L.  TULLIS,  Respondent,  v.  SAMUEL  W. 

HASSELL,  Appellant. 

Master  and  ServatU, 

Employee^  reasAiablc  command  to. — ^Where  one  is  employed  at  a  stated 
salary,  to  solicit  business  for  his  employer  and  to  give  all  his  time  and 
his  best  cffoits  to  the  business,  a  command  to  him  to  report  at  the  office 
at  a  certain  hour  in  the  morning  and  between  certain  hours  in  the  after- 
noon, and  report  the  work  he  had  done  during  each  day,  is  a  reasonable 
one  which  he  is  bound  to  obey. 

Justifiable  dismissal, — When  such  an  employee  intentionally  and  habitual- 
ly disobeys  such  command,  it  is  sufficient  cause  for  dismissal.  That 
attendance  at  the  office  as  required,  would  prevent  his  getting  business 
for  his  employer,  does  not  excuse  his  disobedience. 

Dismissal  of  complaint, — ^There  being  in  the  case  at  bar  no  conflict  of 
evidence  but  that  the  term  of  the  employment,  the  command,  Uie  dis- 
obedience, and  the  only  excuse  for  disobedience,  were  as  above  stated, 
it  was  a  question  of  law  for  the  court  as  to  whether  the  command  was 
reasonable,  and  whether  the  disobedience  was  sufficiently  excused: 
consequently,  keld^  that  the  case  was  improperly  left  to  the  jury,  and 
that  the  complaint  should  have  been  dismissed. 

Before  Sedgwick,  Ch.  J.  and  Freedman,  J. 

Decided  May  2.  1887. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  for  plaintiff  and  from  order  denying  motion  for 
new  trial  made  upon  the  minutes. 

Dill,  Chandler  &  Seymour y  attorneys,  and  James  B. 
Dill,  of  counsel,  for  appellant. 

William  B.  Tullis^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  a  wrongful  discharge  of  plaintiff  by 
defendant  who  had  employed  plaintiff  under  a  written 
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contract.  The  defendant  hired  the  plaintiff  for  six 
months  from  February  15th  as  "  soliciting  employee  in 
the  business  of  printing  and  publishing,  carried  on  by 
said  Hassell  .  .  .  The  said  Tullis  is  to  give  all  his  time 
and  his  best  efforts  to  the  business^  and  the  said  Hassell 
agrees  to  pay  the  said  Tullis  therefor,  $30  a  week." 

The  complaint  charged  that  pursuant  tq  said  agree- 
ment plaintiff  had  rendered  service  to  the  defendant 
until  April  13,  1886,  when  defendant  wrongfully  dis- 
charged the  plaintiff,  to  his  damage  in  the  sum  of  $580." 

On  March  27  the  defendant  wrote  to  the  plaintiff 
that  he  was  dissatisfied  with  the  way  in  which  the  plain- 
tiff performed  his  services,  that  the  business  done  by  the 
plaintiff  amounted  to  only  $7  in  the  last  month ;  that 
the  plaintiff  did  not  report  at  the  oflSce.  The  letter  con- 
tinued "  unless  you  are  willing  to  render  me  reasonable 
return  for  your  salary  I  shall  discharge  you  on  April 
10,  next;  meanwhile  and  hereafter  I  desire  you  to 
report  at  the  office  every  morning  at  nine  o'clock  a.  m., 
and  again  between  five  and  six  o'clock  p.  m.  and  report 
the  work  you  have  done  during  each  day." 

The  plaintiff  disobeyed  the  direction  of  this  letter  as 
to  attendance  at  the  office  intentionally,  going  there 
irregularly  at  later  hours  in  the  morning,  and  not  every 
day.  The  disregard  of  the  instructions  was  habitual, 
and  for  this  cause  on  April  13,  he  was  discharged. 

The  excuse  he  gave  on  the  stand  for  his  conduct  was 
that  to  be  at  the  office  at  nine  A.  m.  and  five  p.  m. 
would  prevent  his  getting  business  for  the  defendant. 
The  defendant  persisted  in  reqviiring  him  to  attend. 

Against  the  objection  of  the  defendant,  the  jury  were 
instructed  to  find  whether  the  command  of  the  defend- 
ant was  reasonable. 

I  am  of  opinion  that  the  command  was  of  a  kind  that 
the  defendant  might  give  at  his  pleasure,  whether  it  was 
for  his  interest  or  not.  The  plaintiff  had  no  legal  inter- 
est in  the  way  in  which  he  should  dispose  of  his  time. 
He  was  not  paid  according  to  the  business  he  should 
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bring  to  the  defendant.  The  defendant  had  the  right 
to  require  the  plaintiff  to  use  the  time  contracted  for,  as 
the  defendant  thought  best,  provided  such  use  had  any 
relation  whatever  to  the  business  of  soliciting  advertise- 
ments and  of  instructions  in  respect  of  it  and  reports  of 
results. 

For  this  reason  the  jury  could  not  competently  find 
that  the  command  was  unreasonable.  The  defendant 
was  entitled  to  a  dismissal  of  the  complaint  on  the  ground 
that  the  plaintiff  was  not  wrongfully  discharged. 

I  also  think  that  the  plaintiff  was  not  under  any  cir- 
cumstances entitled  in  this  action  to  recover  for  wages 
falling  due  before  the  alleged  wrongful  discharge.  As 
this  complaint  was  drawn,  the  only  damages  sought  were 
such  as  followed  from  a  wTongful  discharge. 

The  judgment  and  order  appealed  from  should  be  re- 
versed and  a  new  trial  ordered  wdth  costs  to  abide  event. 


Freedman,  J.,  concurred. 


ROBERT  MILLIKEN,   et  al.,  Respondents,  v.  AN- 
DREW L.  THOMSON,  Appellant. 

Proceedings  supplementary  to  execution, — Practice  therein. 

An  order  requiring  »  defendant  to  answer  a  question  propounded  to  bim 
under  examination  in  proceedings  supplementary  to  execution,  that 
affects  no  substantial  right  of  defendant,  is  not  appealable. 

Proceedings  supplementary  to  execution  are  not  a  ])ai*t  of  an  action,  and 
an  order  made  therein  should  not  be  entitled  in  the  action. 

Before  Sedgwick,  Ch.  J.,  and  O'Gormajs",  J. 

Decided  May  2,  1887. 

Appeal  by  defendant  from   order  requiring  him  to 
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answer  a  question  propounded  to  him  when  under  exam- 
ination in  proceedings  supplementary  to  execution,  etc. 

Sidney  I.  Cowen,  for  appellant. 

David  MUliken,  Jr.,  for  respondents. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  appeal 
should  be  dismissed.  The  order  is  not  appealable.  It 
affected  no  substantial  right  of  defendant.  He  was 
called  upon  by  it  to  do  no  more  than  give  a  name  in 
answer  to  the  question.  This  affected  no  interest  of  his 
except  upon  the  supposition  that  the  answer  might  lead 
to  the  making  of  an  order  that  would  competently  re- 
quire the  application  of  property  of  defendant,  to  pay- 
ment of  the  judgment. 

-  It  is  not  necessary  to  examine  the  questions  that 
would  arise  if  the  order  were  appealable.  It  maj^  be 
further  said,  however,  that  proceedings  supplementary 
to  execution  are  not  a  part  of  an  action  and  the  order 
should  not  have  been  entitled  in  the  action. 

Appeal  dismissed  with  $10  costs. 

O'Gorman,  J.,  concurred. 


GENEVIEVE  BAKER,  Respondent,  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

2^egligence. 

Counsel  for  appellant  claimed  that  as  matter  of  law,  the  verdict  should 
have  been  directed  for  defendant,  on  the  ground  that  the  plaintiff  was 
an  interested  witness,  and  that  the  version  of  the  transaction  as  testified 
to  by  four  disinterested  witnesses  for  the  defendant,  that  contradicted 
her  testimony,  should  have  been  taken  to  be  conclusive  upon  the  juiy. 

Held,  that  the  jury  were  at  liberty  to  disregard  things  sworn  to  by  the 
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defendants^  witnesses,  to  such  an  extent  that  they  could  find  the  plain- 
tift's  testimony,  to  be  credible  upon  the  material  issues.  Beld  also, 
no  enx>r  in  tlie  charge  of  the  trial  judge  or  his  refusals  to  charge ; 
such  charge  and  requests  relating  to  damages  for  loss  of  a  ^ttle  finger, 
by  plaintiff,  a  music  teacher. 

Before  Sedgwick,  Ch.  J.,  and  0' Gorman,  J. 

Decided  May  2,  1887. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  for  plaintiff,  and  from  order  denying  motion  for 
new  trial,  made  upon  the  minutes. 

Davies  &  Rapallo,  attorneys,  Edward  S.  Rapallo 
and  Hoioard  Townsendy  of  counsel  for  appellant. 

Sunt  cfe  Mc  Vicar  J  attorneys,  and  James  M.  Hunty  of 
counsel  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  action  was 
for  damages,  from  the  negligence  of  the  defendant,  that 
caused  a  personal  injury  of  plaintiff. 

The  learned  counsel  for  the  appellant  argues  that,  as 
matter  of  law,  the  verdict  should  have  been  directed  for 
defendant.  The  ground  of  this,  as  claimed  is  that  as 
the  plaintiff  was  an  interested  witness,  the  version  of  the 
transaction  as  testified  to  by  four  witnesses  for  the  de- 
fendant, that  contradicted  her  testimony,  should  have 
been  taken  to  be  conclusive  upon  the  jury.  In  my 
opinion  the  jury  were  at  liberty  to  disregard  things 
sworn  to  by  the  defendant's  witnesses  to  such  an  extent 
that  they  could  find  the  plaintiff's  testimony  to  be  credi- 
ble upon  the  material  issues. 

On  the  issue  of  the  damages  the  judge  charged,  "  that 
the  damages  to  which  the  plaintiff  is  entitled,  in  case 
she  is  entitled  to  recover  at  all,  include  her  physical  pain 
jind  mental  suffering  and  such  general  inability  to  attend 
to  any  business  as  a  music  teacher  which  the  evidence, 
with  reasonable  certainty,  shows  she  has  sustained ;  that 
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there  is  no  evidence  of  any  specific  loss  of  business  or 
loss  of  time  in  her  business,  and  nothing  can  be  allowed 
specifically  for  any  of  these  items." 

The  counsel  for  defendant  excepting  to  the  charge 
that  there  could  be  a  recovery  for  the  inability  referred 
to  and  asked  the  court  to  charge  to  the  contrary,  which 
was  refused. 

In  my  opinion  the  charge  with  its  limitations  was  cor- 
rect. Although  the  plaintiff  gave  no  proof  of  a  specific 
loss  of  business,  she  gave  proof  as  to  the  physical  conse- 
quence of  the  destruction  of  the  end  of  her  finger,  in 
impairing  the  use  of  her  hand  in  playing  upon  the  piano. 
For  this  impairment  the  jury  might  assess  a  compensa- 
tion which  would  not  necessarily  include  a  compensa- 
tion for  a  loss  of  business,  and  the  plaintiff  could  not  in 
the  nature  of  things,  give  testhnony  as  to  what  would  be 
compensation.  It  was  therefore  to  be  fixed,  as  in  many 
other  like  cases  it  has  to  be,  by  the  jury  itself.  The  same 
is  to  be  said  of  the  other  consequences  of  the  injury, 
that  according  to  the  plaintiff's  testimony  prevented  her 
from  attending  to  her  usual  business  of  a  music  teacher. 
Apart  from  the  loss  that  might  be  suffered,  in  her  not 
getting  money  from  her  pupils,  there  was  something  to 
be  compensated,  in  her  not  being  able  to  employ  her 
time  and  her  faculties  in  a  way  that  she  had  lawfully 
chosen.  In  this  case  the  jury  could  not  have  gone  to  a 
fanciful  conjecture  on  this  point,  for  the  judge  was  most 
careful  to  instruct  it  that  the  plaintiff  could  recover 
damages  what  only  were  shown  with  certainty. 

The  amount  of  the  verdict  was  not  excessive. 

Judgment  and  order  appealed  from  affirmed  with 
costs. 


O'GoRMAN,  J.,  concurred. 
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CAROLINE   LEWY,  Appellant,  v.  ROSE  FOX,  Im- 
pleaded, ET  AL.,  Respondent. 

Practice — Order  opening  a  judgment  against  a  defendant,  and  allowvng  a 

supplemental  answer  to  be  served. 

In  this  case  the  General  Term  held,  that  tlie  terms  upon  which  the  defend- 
ant was  to  exercise  the  right  to  serve  a  supplemental  answer  were 
within  the  discretion  of  the  court,  and  it  did  not  appear  that  the  discre- 
tion was  improperly  used. 

Kftect  on  judgment  against  one  of  several  tort  feasors,  of  satisfaction  by, 
and  release  to  remaining  tort  feasors, — considered  by  the  court. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  2,  1887. 

Appeal  by  plaintiff  from  order  opening  a  judgment 
against  defendant  and  allowing  a  supplemental  answer 
to  be  served,  on  payment  of  trial  fee  and  disbursements 
in  entering  judgment. 

Edward  P.  Wilder^  for  appellant. 

Cardozo  &  Newcomhey  attorneys,  and  Richard  S. 
Newcomhej  of  counsel  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  for  the  conversion  of  personal  property. 
Several  parties  were  made  defendants  as  jointly  respon- 
sible for  the  conversion.  The  action  went  to  trial 
against  the  appellant  solely.  The  plaintiff  recovered  a 
verdict  for  $1,300.  After  judgment  was  entered  the  ap- 
pellant moved  that  the  judgment  be  discharged  or  vaca- 
ted or  that  defendant  have  leave  to  file  a  supplemental 
answer  to  set  up  a  defence  disclosed  by  the  aflBdavits, 
and  that  the  judgment  be  opened  for  the  purpose  of  hav- 
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ing  a  new  trial  upon  the  answer  to  be  served.  The  affi- 
davits showed  that  before  the  trial  then  already  had,  the 
plaintiff  had  received  satisfaction  for  the  conversion 
from  those  who  were  co-defendants  with  appellant.  The 
plaintiff  had  received  $1,500  in  money  and  had  given  to 
8aid  co-defendants  general  releases  under  seal.  These 
facts  showed  entire  and  not  partial  satisfaction.  On 
the  motion  there  was  no  dispute  as  to  the  facts.  It 
was  however  objected  that  the  defendant  had  before 
the  trial  learned  the  situation  of  the  case  and  should 
have  made  a  proper  plea  before  trial.  This  might  be 
so  if  the  sole  effect  of  the  transaction  of  satisfaction 
were  to  furnish  the  defendant  with  a  defence.  But  it 
had  another  effect,  which  was  to  give  the  defendant  a 
right  to  a  satisfaction  of  the  judgment,  when  the  facts 
should  be  competently  ascertained  as  against  the  defend- 
ant. I  do  not  think,  under,  the  facts,  that  the  plaintiff 
was  injured  by  shaping  the  controversy  so  that  its  detel^ 
mination  by  a  trial  upon  the  issues  made  by  the  supple- 
mental answer  would  adjust  the  rights  of  the  parties. 

The  terms  upon  which  the  defendant  was  to  exercise 
a  right  to  serve  the  answer  were  within  the  discretion  of 
the  court,  and  it  does  not  appear  that  the  discretion  was 
improperly  used. 

Order  affirmed  with  $10  costs. 

0' Gorman,  J.,  concurred. 


MARY  CLUFF,  Respondent,  v.  JOHN  THOMPSON, 

Impleaded,  et  al.,  Appellant. 

Practice — Order  for  bill  of  particulars. 

The  Special  Term  made  an  order  requiring  defendant,  sueil  as  surety  on 
an  executor^s  bond,  to  furnish  plaintiff  a  bill  of  particulars  of  the  facts, 
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by  reason  of  which  defendants  principal  (as  defendant  alleged,  in  his 
answer)  ceased  to  act  as  executor,  and  entered  upon  his  duties  as  trus- 
tee in  respect  to  property  referred  to^in  the  complaint. 
Beld,  that  this  order  was  within  the  judicial  discretion  of  the  court,  and 
the  discretion  was  properly  exercised. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  2, 1887. 

Appeal  from  an  order  irade  at  Special  Term  requiring 
defendant  Thompson,  sued  as  surety  on  an  executor's 
bond,  to  furnish  a  bill  of  particulars  of  the  facts,  by 
reason  of  which  his  principal  ceased  to  act  as  executor 
and  entered  on  his  duties  as  trustee  in  respect  to 
property  referred  to  in  the  complaint,  and  stating  the 
act  or  acts  by  which  plaintiff  is  alleged  to  have  assented 
to  said  principal's  acting  as  trustee. 

Isaac  Frommej  for  appellant. 

Robert  Oweuy  attorney,  and  Edward  B.  Whitney^  of 
counsel  for  respondent.  • 

By  the  Court. — O'Gorman,  J. — The  granting  of  this 
order  was  in  the  judicial  discretion  of  the  court,  and  we 
see  no  reason  to  think  that  that  discretion  was  not  rightly 

exercised. 

The  defendant  relied  on  the  claim  that  his  principal's 
status  had  been  changed,  and  that  he  had  ceased  to  act 
as  executor  and  had  assumed  the  office  of  trustee,  and 
had  acted  as  such  for  thirteen  years  with  the  consent  of 

the  plaintiff. 

It  is  not  right  that  the  plaintiff  should  be  left  in  the 
dark  as  to  a  fact  so  important  to  her  rights,  and  if  there 
were  acts  of  the  plaintiff  or  of  any  one  else  which  caused 
or  contributed  to  such  a  result  as  defendant  asserts,  it  is 
right  that  she  should  be  apprised  of  them  before  going 

to  trial. 

The  order  appealed  from  is  affirmed,  with  $10  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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THE  MUTUAL  LIFE  INSURANCE  COMPANY  OF 
NEW  YORK,  Plaintiff,  v.  ISAAC  T.  SMITH, 
Defendant. 

Bond  and  mortgage — Recovery  of  balance  due  on  bond  after  foreclosure  of 
mortgage  in  another  stale.     Code  Civ.  Proc.  1628. 

This  bond  that  was  the  subject  of  this  action  was  conditioned  for  the  pay- 
ment of  $20,000,  and  had  been  originally  secured  by  a  mortgage  on 
real  estate  in  New  Jersey.  The  mortgage  was  foreclosed  by  action  in 
a  New  Jersey  court,  and  the  mortgaged  premises  sold  for  $3,000  dol- 
lars. This  action  was  brought  to  recover  the  balance  due  and  unpaid 
on  the  bond  after  application  of  the  $3,000  which,  with  interest  to  the 
day  of  trial,  amounted  to  $20,123.49.  A  verdict  for  the  defendant 
was  directed  by  the  trial  judge,  on  the  ground  that  leave  of  the  couil, 
in  which  the  foreclosure  suit  was  determined,  had  not  been  obtained  to 
bring  this  action,  as  provided  by  section  1628  of  the  Code  of  Civil  Pro- 
cedure. 

Hdd^  by  the  court,  that  this  section  of  the  Code  does  not  apply  to  a  case 
where  the  action  for  the  foreclosure  of  the  moitgage  was  brought  in  a 
court  outside  of  the  limits  of  the  state  of  New  York.  It  is  simply  a 
regulation  in  regard  to  the  foreclosure  of  mortgages  upon  real  estate  in 
X\\Q.  st;ite  of  New  York,  and  does  not  regulate  actions  on  bonds  gener- 
ally, but  only  actions  on  bonds  that  are  secured  by  mortgage  on  real 
estate  situate  in  the  state  of  New  York.  Bonds,  secured  by  mortgages 
on  real  property  in  other  states,  are  not  distinguished  from  bonds  made 
without  collateral  security. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'GtORman,  JJ. 

Bedded  May  2,  1887. 

Exceptions  of  the  plaintiff  ordered  to  be  heard  at 
General  Term,  in  the  first  instance. 

Henry  G.  Atwater,  for  plaintiff. 

Geo.  Putnam  Smithy  for  defendant. 

By  the   Court. — Freedman,  J. — This    action    was 
brought  to  recover  a  balance  of  $15,657.21  due  on  a 
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bond  made  by  the  defendant  together  with  his  wife, 
now  deceased,  to  the  plaintiff  in  1872,  conditioned  to 
pay  the  plaintiff  the  sum  of  $20,000. 

On  the  trial,  it  appeared  that  the  bond  in  suit  had 
been  originally  secured  by  a  mortgage  made  by  the 
obligors  therein  named  on  certain  property  situated  at 
Elizabeth,  N.  J. ;  that  such  mortgage  had  been  fore- 
closed in  1882,  and  the  mortgaged  premises  sold  there- 
under for  $3,000,  and  that  a  balance  remained  due  on 
the  bond  which,  with  interest  up  to  the  day  of  the  trial, 
amounted  to  $20,123.49. 

At  the  close  of  the  evidence  on  both  sides,  the  court 
directed  a  verdict  for  the  defendant  on  the  ground  that 
leave  of  the  court,  in  which  the  foreclosure  suit  took 
place,  had  not  been  obtained  for  the  purpose  of  bring- 
ing an  action  to  recover  the  deficiency  due  on  the  bond, 
to  which  direction  the  plaintiff  duly  excepted. 

The  plaintiff's  exceptions  were  ordered  to  be  heard 
in  the  first  instance  at  General  Term. 

The  direction  of  the  verdict  is  sought  to  be  upheld 
under  the  provisions  of  section  1628  of  the  Code  of  Civil 
Procedure  which  are  as  follows  : 

"  While  an  action  to  foreclose  a  mortgage  upon  real 
property  is  pending,  or  after  final  judgment  for  the 
plaintiff  therein,  no  other  action  shall  be  commenced  or 
maintained  to  recover  any  part  of  the  mortgage  debt 
without  leave  of  the  court  in  which  the  former  action 
was  brought." 

The  question  therefore  is  whether  that  section  can  be 
held  to  apply  to  foreclosures  outside  of  the  state  of  New 
York.  The  section  referred  to  is  a  re-enactment  of  the 
provisions  of  the  Revised  Statutes  to  about  the  same 
effect.  Before  the  Revised  Statutes,  no  decree  for  defi- 
ciency could  be  rendered  in  a  foreclosure  suit.  Dunkley 
V.  VanBuren,  3  Johns.  Ch.  330. 

To  recover  the  deficiency  where  one  arose,  a  separate 
suit  at  law  upon  the  bond  was  necessary,  and  the  credit- 
or had  the  right  to  institute  proceedings  at  law  upon 
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the  bond  even  during  the  pendency  of  the  foreclosure 
suit.     Jones  v.  Conde,  6  Ih.  77. 

The  debtor  was  thus  subjected  to  a  double  litigation, 
and  the  provisions  of  the  Revised  Statutes  were  enacted 
for  the  express  purpose  of  abolishing  this  oppressive 
course  of  proceeding.  Equitable  life  Ins.  Co.  v.  Stevens, 
63  iV.  r.  341  (345). 

One  of  the  provisions  thus  enacted  was  that,  after  the 
filing  of  a  bill  for  the  satisfaction  of  a  mortgage,  the 
court  should  have  power  to  decree  payment  of  the  defi- 
ciency by  the  mortgagor,  and  issue  execution  thereon 
(§  152).  And  another  was  that,  after  the  filing  and 
during  the  pendency  of  the  bill,  and  after  decree  ren- 
dered thereon,  proceedings  at  law  for  the  recovery  of 
the  mortgage  debt  should  not  be  had  unless  authorized 
by  the  Court  of  Chancery  (§  153).  It  was  also  pro- 
vided that  a  person  other  than  the  mortgagor,  who  was 
liable  for  the  mortgage  debt,  might  be  made  a  party  to 
the  suit  and  payment  of  the  deficiency  decreed  against 
him  (§  154). 

These  provisions  were  all  contained  in  title  II.  of 
chapter  1  of  part  3  of  the  Revised  Statutes,  which 
was  entitled  "  Of  the  Court  of  Chancery,"  and  in  Art.  VI. 
of  said  title  entitled  "  Of  the  powers  and  proceedings  of 
the  court  upon  bills  for  the  foreclosure  or  satisfaction  of 
mortgages,"  and  they  were  evidently  intended  to  regu- 
late the  foreclosure  of  mortgages  in  the  state  of  New 
York  only.  The  "  hill "  referred  to  was  a  bill  filed  in 
the  Court  of  Chancery,  and  it  was  only  after  the  filing 
"  of  such  hill,''  that  is,  a  bill  filed  in  the  Court  of  Chan- 
cery of  the  state  of  New  York,  that  proceedings  at  law 
for  the  recovery  of  the  mortgage  debt  were  forbidden. 

These  provisions  of  the  Revised  Statutes  have  been 
re-enacted  in  the  Code  of  Civil  Procedure,  with  such 
changes  only  as  were  rendered  necessary  by  the  changes 
in  the  judicial  system,  that  is,  by  the  change  in  the  or- 
ganization of  the  courts  of  the  state,  and  the  fusion  of 
law  and  equity. 
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Section  1628  of  the  said  Code  is  contained  in  chapter 
14  entitled  "Special  provisions  regulating  actions  re- 
lating to  property,"  and  in  title  1  entitled  "Actions 
relating  to  real  property,"  and  in  Article  IV.  entitled 
"Action  to  foreclose  a  mortgage."  It  is,  therefore,  a 
regulation  in  regard  to  the  foreclosure  of  mortgages 
upon  real  property  in  the  state  of  New  York.  It  does 
not  attempt  to  regulate  actions  on  bonds  generally,  but 
only  actions  on  bonds  which  are  secured  by  mortgage 
on  real  property  in  New  Yock.  Bonds  secured  by  mort- 
gages on  real  property  in  other  states  are  not  distin- 
guished from  bonds  made  without  collateral  security. 

An  action  to  foreclose  a  mortgage  upon  real  property 
is  a  strictiy  local  action  as  distinguished  from  a  transi- 
tory action,  and  consequently  must  always  be  brought 
within  the  territorial  limits  of  the  state  in  which  the 
property  is  situated,  and  which  conferred  upon  the 
court  jurisdiction  over  the  subject  matter  of  the  action. 
The  provisions  of  the  Code  of  Civil  Procedure  relating 
to  the  foreclosure  of  mortgages  are  intended  to  regulate 
the  remedy  in  such  cases  within  the  territorial  limits  of 
the  state  of  New  York,  and  the  remedy  is  to  be  had 
through  the  action  of  certain  courts  within  the  state.  By 
analogy  of  reasoning  no  greater  extrarterritorial  force  can 
be  given  to  any  such  provision  of  the  said  Code  than 
was  given  in  Van  Voorhis  v,  Brintnall,  86  iV.  Y.  18, 
and  Thorp  v.  Thorp,  90  Ih.  602,  to  the  disqualification 
to  marry  again  imposed  by  the  judgment  of  a  court  of 
this  state  upon  a  defendant  adjudged  under  the  statutes 
of  this  state  to  have  been  guilty  of  adultery.  It  cer- 
tainly cannot  be  inferred  from  the  language  of  section 
1628  that  the  intention  of  the  legislature  was  that  appli- 
cation for  leave  to  bring  an  action  in  the  state  of  New 
York  was  to  be  made  to  a  court  of  another  state  which, 
under  the  laws  of  that  state,  might  have  no  power  to 
grant  such  leave,  or  the  action  of  which,  even  if  it  pos- 
sessed the  power,  could  not  be  reviewed  by  any  appel- 
late tribunal  of  this  state. 
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.For  the  foregoing  reasons,  the  direction  of  the  verdict 
was  erroneous. 

The  plaintiff's  exceptions  should  be  sustained^  the 
verdict  set  aside,  and  a  new  trial  ordered  with  costs  to 
the  plaintiff  to  abide  the  event. 

Sedgwick,  Cb.  J.,  and  O'Gorman,  J.,  concurred. 


ALFRED  E.  J.  TOVEY,  Respondent,  v.  JOHN  L. 

CULVER,  ET  AL.,  Appellants. 

Corporation — Neglect  to  fiU  annual  report — LiabUUy  of  Truslees. 

The  provisions  of  Laws  1848,  Ch.  40,  §  12,  are  penal,  and  not  to  be  ex- 
tended by  construction ;  and  in  an  action  to  enforce  a  liability  thereby 
created,  nothing  can  be  presumed  against  the  defendants,  but  eveiy  fact 
necessary  to  establish  their  liability  must  be  affirmatiTely  prored. 

The  amended  complaint  which  the  oi*der  appealed  from  permitted  to  be 
served,  fails  to  allege  the  fact,  that  the  services  for  which  the  plaintiff 
seeks  to  recover  were  rendered  at  the  reqtiest  of  the  corporation.  Such  a 
request  is  vital  to  the  cause  of  action.  (Dinsmore  v.  Mayor,  etc., 
4  Hun,  643.) 

Held,  that  the  amended  complaint  being  demurrable  ux)on  its  face,  the 
court  below,  under  the  decision  of  Pracht  v.  Ritter,  48  Super.  Ct.  509, 
had  no  discretion  to  allow  it  to  be  served  as  an  amendment  of  the  ear- 
lier complaint,  which  had  been  adjudged  insufficient. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gtorman,  JJ. 

Decided  May  2,  1887. 

Appeal  from  order  made  at  Special  Term,  permitting 
plaintiff  to  serve  an  amended  complaint. 

E.  P.  Johnaonj  attorney,  and  of  counsel  for  appel- 
lants. 
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Edward  Qroasej  attorney,  and  Henry  Wehhy  .of 
counsel  for  respondent. 

By  the  Court. — Freedman,  J. — The  action  is  to 
enforce  the  liability  of  the  defendants,  as  trustees  of  a 
corporation,  for  neglect  to  file  the  annual  report 
required  by  statute.  In  Bruce  et  al.  v.  Piatt  et  al.,  80 
i\^.  J".  379,  it  was  said  by  Dai^forth,  J.,  that  it  is  settled 
by  repeated  decisions  that  the  statute  in  question  is 
penal,  and  not  to  be  extended  by  construction ;  and 
that  in  an  action  to  enforce  a  liability  thereby  created, 
nothing  can  be  presumed  against  the  defendants,  but 
that  every  fact  necessary  to  establish  their  liability 
must  be  affirmatively  proved. 

The  amended  complaint  which  the  order  appealed 
from  permitted  to  be  served,  fails  to  allege  the  fact, 
that  the  services  for  which  the  plaintiff  seeks  to  recover, 
were  rendered  at  the  request  of  the  corporation.  Such 
a  request  is  vital  to  the  cause  of  action  (Dinsmore  v. 
Mayor,  &c.,  4  jSwn,  643),  for  otherwise,  from  all  that 
appears  upon  the  record,  the  rendition  of  the  services 
may  have  been  a  voluntary  courtesy.  Comstock  v. 
Smith,  7  Johns.  87 ;  Bartholomew  v  Jackson,  20  Johns. 
28 ;  Griffin  v.  Potter,  14  Wend,  209 ;  Maltby  v,  Har- 
wood,  12  Barh.  473 ;  Ingraham  v.  Gilbert,  20  Barh. 
151 ;  Williams  v.  Hutchinson,  3  N.  Y.  312. 

Even  where  a  promise  to  pay,  made  subsequent  to 
the  rendition  of  services^  is  shown,  it  must  also  be 
shown  that  the  services  were  rendered  at  the  defend- 
ants* request.  Frear  v.  Hardenbergh,  5  Johns.  272 ; 
Comstock  V.  Smith,  7  Johns.  87 ;  Parker  v.  Crane,  6 
Wend.  647. 

As  the  existence  of  a  fact  not  averred  will  not  be 
presumed,  unless  the  presumption  necessarily  arises 
from  what  has  been  alleged  (Malone  v.  Sherman,  49 
Superior  Ct.  R.  530),  and  the  amended  complaint 
contains  no  allegations  from  which  a  request  may  be 
presumed  or  implied   as  a  necessary  consequence,  the 
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amended  complaint  is  demurrable  on  its  face.  Such  a 
defect  cannot  be  obviated  by  a  liberal  construction. 

The  amended  complaint  being  demurrable  upon  its 
face,  the  court  below,  under  the  decision  of  Pracht  v. 
Ritter,  48  Super.  Ct.  509,  had  no  discretion  to  allow 
it  to  be  served  as  an  amendment  of  the  earlier  com- 
plaint which  had  been  adjudged  insufficient.  (See  54 
Superior  Ct.  123.) 

The  order  should  be  reversed  with  ten  dollars  costs 
and  disbursements  to  be  taxed. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.  concurred. 


MARTIN  SIMONS,  Appellant,  v.  HENRY  C.  SEW- 
ARD, Respondent. 

Landlord  and  tenant — Relations  of,  etc. 

Thei-e  is  no  implied  waiTanty  or  obligation  on  the  part  of  a  landlord, 
that  the  demised  premises  are  in  a  safe  condition  for  any  apparendj  in- 
tended use  or  that  they  will  not  become  unsafe.  (Jaffe  v.  Harteau, 
66  N,  Y.  398;  Kabus  v.  Frost,  60  Super.  CL  72.) 

The  obligation  of  a  landlord  in  any  case  to  repair  or  rebuild  demised 
premises,  rests  solely  on  express  covenant  or  undertaking ;  without  such, 
he  is  neitlier  bound  to  repair  the  demised  premises  himself,  nor  to  pay 
for  repairs  made  by  the  tenant.     (Witty  v,  Matthews,  52  N.  Y.  512.) 

Xo  different  rule  applies  to  tlie  case  at  bar,  because  the  plaintiff  occupic<l 
only  the  lower  part  of  a  building,  namely :  the  store  floor,  cellar  and 
sub-cellar. 

The  following  cases  claimed  to  appl}*  to  the  case  at  bar  considered :  Sta- 
penhoi-st  v.  The  American  Manufacturing  Co.,  36  Super.  CL  892 ;  Wor- 
thingtonv.  Parker,  11  Daly,  645;  Westside  Savings  Bank  v.  Newton, 
8  Id.  332, — and  Held,  That  the  principles  involved  in  these  decisions  are 
not  applicable  to  the  case  at  bar,  and  it  derives  no  support  from  the 
same. 

When  a  tenant  occupies  only  part  of  a  building,  and  another  part  not  occu- 
pied by  him,  which  serves  as  a  protection  to  his  premises,  gets  out  of 
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repair,  there  is  no  implied  condition  that  such  protection  shall  continue, 
or  that  the  landlord  is  bound  to  repair. 

The  decision  of  the  Court  of  Appeals  in  Doupe  v.  Genin,  45  N.  Y.  119. 
has  never  been  revereed  or  modified,  and  constitutes  the  law  of  the 
state  of  New  York  at  the  present  time. 

If  a  landlord,  in  the  absence  of  an  express  covenant  for  repairs  is  ever 
liable  because  he  leased  premises  that  were  unsafe,  it  is  because  he 
knew  they  were  unsafe  for  the  use  for  which  they  were  let,  or  he  was 
«:uilty  of  fraud  in  the  premises.  ( Jaffe  v.  Harteau,  66  N.  Y,  398 ;  Ed- 
wards V.  N.  Y.  &  Harlem  R.  R.  Co.,  98  N,  Y,  245.) 

The  above  doctrines  applied  to  the  case  of  the  bursting  of  a  water  pipe, 
by  which  plaintiflf  sustained  damage. 

Before  Freedman  and  0' Gorman,  J  J. 

Decided  May  2,  1887. 

Appeal  from  judgment  dismissing  complaint. 

Townsendj  Dyett  &  Einstein^  attorneys,  and  B.  F. 
Einsteitij  of  counsel  for  appellant. 

A.  P.  &  W.  Man^  attorneys,  and  Henry  H.  Man;  of 
counsel  for  respondent. 

By  the  Court. — ^Freedman,  J. — The  complaint,  as 
simended  at  the  trial,  showed  the  existence  of  the  rela- 
tion of  landlord  and  tenant  between  the  parties.  The 
defendant,  as  the  landlord  of  the  plaintiff,  was  sought  to 
be  held  liable  in  damages  sustained  by  the  plaintiff  in 
consequence  of  the  bursting  of  a  water  pipe.  The 
bursting  of  the  pipe  was  charged  to  have  been  the 
result  of  defendant's  neglect  to  keep  the  plumbing  in 
repair.  The  complaint  as  amended  was  dismissed  on  the 
ground  that  it  failed  to  set  forth  facts  to  constitute  a 
cause  of  action. 

There  is  no  implied  warranty  nor  obligation  on  the 
part  of  a  landlord  that  the  demised  premises  are  in  a 
safe  condition  for  any  apparently  intended  use,  or  that 
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they  will  not  become  unsafe.     Jaffe  t?.  Harteau,  56  iV. 
r.  398 ;  Kabus  c.  Frost,  50  N.  Y,  Superior  Ct  72. 

The  obligation  of  a  landlord  in  any  case  to  repair  or 
rebuild  demised  premises,  rests  solely  on  express  cove- 
nant or  undertaking.  Without  an  express  covenant  to 
that  effect  by  the  landlord,  he  is  neither  bound  to  repair 
the  demised  premises  himself  nor  to  pay  for  repairs 
made  by  the  tenant.    Witty  v.  Matthews,  52  N.  T.  512. 

It  is  claimed,  however,  that  a  different  rule  applies  to 
the  case  at  bar  because  the  plaintiff  occupied  only  the 
lower  part  of  the  building,  viz.  :  the  store  floor,  cellar 
and  sub-cellar. 

There  is,  it  is  true,  a  line  of  cases  in  which  a  liability 
was  imposed  upon  the  landlord,  but  they  are  cases  which 
involved  in  some  form  or  other  a  negligent  u%e  by  the 
landlord  of  the  parts  of  the  premises  retained  by  him,  or 
the  commission  by  him  of  some  affirmative  negligent  act 
which  was  the  direct  cause  of  the  injury. 

Thus,  in  Stapenhorst  v.  The  American  Manufacturing 
Co.,  36  Super.  Ct,  392,  the  defendant  so  negligently 
carried  on  its  business  in  the  upper  parts  of  the  build- 
ing as  to  allow  oil  and  particles  of  iron  to  leak  through 
its  premises  into  plaintiff's  mustard  mills  below. 

In  Worthington  v.  Parker,  11  Daly,  545,  the  defend- 
ant, having  undertaken,  during  the  term  of  the  lease,  to 
change  the  place  of  the  pipes  which  conducted  the  water 
from  the  roof  of  the  building  and  to  provide  and  put  up 
new  pipes  for  that  purpose,  did  it  so  negligently  as  to 
cause  damage. 

These  cases  do  not  help  the  plaintiff.  Nor  can  he  de- 
rive any  support  from  the  case  of  The  Westside  Savings 
Bank  v.  New^ton,  8  Daly,  332,  upon  which  he  so  much 
relies.  In  that  case  the  defendant  was  sued  as  a  surety 
upon  a  lease.  The  tenant  occupied  the  upper,  and  the 
landlord  the  lower  part  of  the  premises  which  were  sup- 
plied with  Crotoi^  water.  The  lease  expressly  provided 
that  the  tenant  should  not  be  held  liable  for  any  repairs 
except  as  therein  provided,  and  no  provision  was  made 
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calling  upon  him  to  keep  the  water  pipes  in  repair.  In 
consequence  of  the  occurrence  of  a  leak  in  the  said  pipes 
and  the  tenant's  refusal  to  repair,  the  landlord  cut  off 
the  entire  supply  of  Croton  water,  and  the  tenant  va- 
cated the  premises.  Upon  these  facts  it  was  held  that 
the  use  of  the  Croton  water  amounted  to  an  easement 
which  constituted  part  of  the  demised  premises;  that 
having  deprived  the  tenant  of  the  use  of  the  wafer,  it 
was  not  just  that  the  tenant  or  the  surety  should  pay 
rent  beyond  the  time  that  the  tenant  actually  occupied 
the  premises,  and  it  was  in  this  connection  that  it  was 
said,  that  under  the  circumstances  of  the  case  it  was  the 
duty  of  the  landlord  to  keep  the  water  pipes  in  repair. 
This  meant,  if  he  wanted  the  aid  of  the  court  in  the 
collection  of  the  rent.  It  was  a  case  altogether  different 
from  one  in  which  the  tenant  invokes  the  aid  of  the 
court  to  recover  damages. 

The  claim  that  where  a  tenant  occupies  only  part  of  a 
building,  and  another  part  not  occupied  by  him  which 
serves  as  a  protection  to  his  premises  gets  out  of  repair, 
there  is  an  implied  covenant  that  such  protection  shall 
continue,  and  that  in  such  case  the  landlord  is  bound  to 
repair,  has  been  expressly  overruled  by  the  Court  of 
Appeals  in  Doupe  v.  Genin,  45  N.  Y.  119.  In  that  case 
the  roof  and  the  upper  story  had  been  partially  destroyed 
by  fire  and  yet  it  was  held  that  the  tenant  could  not 
maintain  an  action  for  damages  against  the  landlord  for 
injuries  sustained  in  consequence  of  the  landlord's  fail- 
ure to  repair  or  the  unnecessary  length  of  time  con- 
sumed in  making  the  repairs,  first,  because  in  the 
absence  of  a  covenant  to  repair  the  landlord  was  not 
bound  to  repair  at  all,  and  secondly,  because  the  maxim 
'^  sic  utere  tuo,  etc."  applies  only  to  acts  done  on  the 
landlord's  premises,  or  to  his  negligence  in  the  process 
of  making  the  repairs,  or  to  any  use  made  by  the  land- 
lord of  his  own  part  of  the  premises,  or  to  injury  caused 
by  any  structure  in  that  part  of  the  premises.  This  de- 
cision has  never  been  taken  back  or  modified,  and  it 
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constitutes  the  law  of  the  state  of  New  York  at  the 
present  time. 

K  all  the  facts  fully  appeared,  I  believe  that  Eagle  v. 
Swayze,  2  Daly,  140,  and  Bold  v.  O'Brien,  17  Weekly 
Digest^  466,  could  be  readily  distinguished.  But  in  any 
event  Doupe  v.  Genin  must  control  so  far  as  it  can  be 
applied. 

In'Vann  v.  Rouse,  94  H.  JT.  401,  no  question  was 
raised  upon  the  pleadings,  and  no  objection  was  made 
upon  the  trial,  as  to  the  liability  of  the  landlord  for 
damages  caused  by  defective  water  pipes  upon  the  parts 
of  the  premises  under  his  control  after  notice  and  neg- 
lect to  repair. 

The  reason  for  the  stringency  of  the  rule  is  that  every 
contract  of  hiring  is  presumed  to  have  been  made  upon 
the  premises  and  after  inspection  by  the  tenant,  and 
that  whatever  right  the  tenant  omits  to  secure  for  him- 
self, is  his  own  fault.  As  to  matters  not  readily  ascer- 
tainable by  inspection,  he  should  protect  himself  by  an 
express  covenant.  The  only  warranty  which  is  implied 
against  the  landlord,  is  one  for  quiet  enjoyment,  and 
this  means  only  that  the  tenant  shall  not  be  evicted  by 
a  paramount  title. 

If  the  landlord,  in  the  absence  of  a  covenant,  is  ever 
liable  because  he  leased  unsafe  premises,  it  is  because  he 
knew  them  to  be  unsafe  for  the  use  for  which  they  were 
let,  or  was  guilty  of  a  fraud.  Jafie  v.  Harteau,  56  N. 
r.  398  ;  Edwards  v.  N.  Y.  &  Hariem  R.  R.  Co.,  98  N.  Y. 
245. 

The  law  being  as  stated,  the  plaintiff's  complaint  was 
properly  dismissed.  The  plaintiff  at  the  trial  obtained 
leave  to  amend,  and  did  amend,  his  complaint.  The 
presumption  is  that  he  then  made  *  as  favorable  a 
showing  as  he  could.  But  the  amended  complaint  still 
failed  to  show  facts  upon  which  the  defendant's  liability 
could  be  based.  A  mere  alleged  neglect  to  repair,  in 
the  absence  of  facts  which  showed  a  duty  to  repair,  did 
not  constitute  a  cause  of  action,  and  a  bare  allegation 
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*^  that  it  was  the  duty  of  the  landlord  to  maintaui  the 
water  pipes  and  plumbing  in  good  order "  was  but  the 
statement  of  a  conclusion  of  law  without  any  fact  to 
substantiate  it.  The  complaint,  as  amended^  did  not 
even  show  whether  the  bursting  of  the  pipe  occurred  on 
or  outside  of  the  premises  occupied  by  the  plaintiff. 
For  all  that  appeared  the  occurrence  might  have  taken 
place  on  the  premisesf  occupied  by  the  plaintiff  and  in 
consequence  of  an  improper  use  made  by  the  plaintiff. 
Nor  was  there  any  allegation  that  the  plaintiff  had 
hired  the  premises  occupied  by  him  for  a  particular 
purpose,  and  that  the  defendant  when  he  leased  them  to 
the  plaintiff  knew  they  were  unsafe  for  the  use  for 
which  he  let  the  plaintiff  have  them,  or  was  guilty  of 
any  fraud. 

The  judgment  should  be  affirmed  with  costs. 

O'GoRMAN,  J.,  concurred. 


JEREMIAH  R.  BYRON,  Respondent,  v.  THE  MAYOR, 
ETC.,  OF  THE  CITY  OF  NEW  YORK,  Appellants, 

Work  and  labor  and  materials  furnished  under  a  contract. 

By  the  contract  the  plaintiff  agreed  to  furnish  and  proyide  all  the  neces- 
sary material,  and  in  a  good  and  substantial  manner,  and,  strictly  in 
accordance  with  speciiications  and  plans  furnished,  construct  the  neces- 
sary retaining  walls,  arch,  steps  and  railing,  and  furnish  the  necessary 
filling  for  the  support  and  protection  of  a  roadway  in  the  center  of 
Forty-second  street,  between  First  and  Second  avenues.  New  York 
city,  in  the  manner  and  under  the  conditions  speciiied  in  said  contract. 
It  was  also  agreed  that  the  plaintiff  should  not  be  entitled  to  payment  for 
any  portion  of  the  work  or  material  until  the  same  was  fully  completed, 
and  such  completion  duly  certified  by  the  engineer,  etc.,  in  charge  of  the 
work.  The  work  was  commenced  on  the  23d  day  of  August,  1877,  and 
proceeded  as  required  by  the  contract  in  fifty  feet  sections.    By  June  29, 
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1878«  the  plaintiff  had  built  three  sections  of  the  tunnel  and  completed 
the  parapet  wall  near  First  avenue.  On  that  day  a  portion  of  the  arch 
of  the  tunnel  fell  in,  being  a  piece  about  fifty  feet  in  length  and  com- 
posing the  third  section.  At  the  time  there  was  but  little  filling  upon 
that  part  of  tlie  arch  of  the  tunnel  that  fell.  The  work  was  suspended 
for  some  time  by  the  Commissioner  of  Public  Works,  and  subsequently 
plaintiff  was  ordered  to  proceed  to  rebuild  the  pait  of  the  arch  that  bad 
fallen,  but  upon  changed  plans.  Subsequently,  and  on  October  20, 
1878,  another  portion  of  the  arch  fell,  at  a  section  thereof  built  under 
the  original  plans,  prior  to  any  change.  The  plaintiff  kept  at  work 
until  the  9th  or  11th  of  November,  1878,  when  he  and  his  workmen 
were  driven  from  their  work  bv  the  defendants. 

Under  these  facts  Held,  That  defendants  had  no  right  to  the  direction  of  a 
verdict  in  their  favor  on  the  ground  that  plaintiff  had  failed  to  obtain 
the  certificates  called  for  by  the  contract,  and  failed  also  to  prove  a 
demand  for  the  same  upon  defendants  and  an  unreasonable  neglect  or 
refusal  on  their  part  to  give  them,  as  the  plaintiff  was  prevented  by  the 
acts  of  the  defendants,  in  driving  him  and  his  workmen  from  the  work, 
from  the  full  performance  of  his  contract.  Held,  also.  That  for  the 
same  reason,  if  tlie  plaintiff  could  recover  at  all,  he  was  entitled  to 
recover  the  actual  value  of  tlie  work  done  and  materials  furnished  up 
to  and  at  the  time  the  further  pei'formance  of  the  contract  was  pre- 
vented by  defendants. 

In  the  case  of  a  contract,  where  the  contractor  was  bound  to  strictiv 
follow  the  specifications  and  plans  under  which  the  woric  was  required 
to  be  done,  and  they  were  so  defective  that  by  strictly  following  them,  it 
was  impossible  to  construct  a  stable  arch,  such  as  would  sustain  the 
weight  to  be  superimposed  upon  it,  the  contractor  was  exonerated  from 
blame  because  of  the  falling  of  the  arch.  In  such  a  case  he  was  not 
bound  to  b]iild  a  safe  and  stable  arch  notwithstanding  the  defect  in  the 
plans  and  specifications. 

In  tlie  case  at  bar,  it  was  competent  for  the  plaintiff  to  exonerate  himself 
from  blame  by  showing  that  the  plans  and  specifications,  which  he  was 
actually  compelled  to  follow  stiictly,  were  defective  per  se. 

The  cases  of  Dermott  v.  Jones,  2  Wall.  1,  and  Thorn  v.  The  Mayor,  etc., 
of  the  City  of  London,  1  Eng.  Law  Rep.,  Appeal  Cases^  120,  con- 
sidered, and  held  that  neither  was  applicable. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 

Appeal  by  defendants  from  judgment  entered  upon 
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the  verdict  of  a   jury,  and  from  order  denying   their 
motion  upon  the  judge's  minutes  for  a  new  trial. 

E.  Henry  Lacombcj  counsel  to  the  corporation,  and 
Francis  M.  Scott,  of  counsel  for  appellants. 

L.  Lqflin  Kellogg,  attorney,  and  of  counsel  for 
respondent. 

By  the  Court. — Freedman,  J. — ^This  action  is  for 
work  done  and  materials  furnished  by  the  plaintiff 
under  a  contract  made  between  him  and  the  defendants. 

By  the  said  contract  the  plaintiff  agreed  "  to  furnish 
and  provide,  at  his  own  proper  cost  and  expense,  all  the 
necessary  materials  and  labor,  and  in  a  good,  finn  and 
substantial  manner,  and  strictly  in  accordance  with  the 
following  specifications  and  with  the  plans  therefor  filed 
in  the  office  of  the  Commissioner  of  Public  Works,  con- 
struct the  necessary  retaining  walls,  arch,  steps  and 
railing  and  furnish  the  necessary  filling  for  the  support 
and  protection  of  the  roadway  in  the  center  of  Forty- 
second  street,  between  First  and  Second  avenues,  in  the 
manner  and  under  the  conditions  specified  in  said 
contract." 

It  was  also  agreed,  by  said  contract,  that  the  plaintiff 
should  not  be  entitled  to  payment,  or  receive  payment 
for  any  portion  of  the  work  or  materials  until  the  same 
should  be  fully  completed  in  the  manner  prescribed  by 
the  contract,  and  such  completion  duly  certified  by  the 
engineer,  inspector  and  superintendent  in  charge  of  the 
work. 

The  contract  further  provided  that  the  Commissioner 
of  Public  Works  should  inspect  the  materials  to  be  fur- 
nished and  the  work  to  be  done,  and  to  see  that  the 
same  corresponded  with  the  specifications.  As  matter 
of  fact  the  Commissioner  of  Public  Works  placed  an 
engineer  in  charge  of  the  whole  work,  and  also 
appointed  an  inspector  to  inspect  the  same. 

The  work  was   commenced  on  the  23d  of  August, 
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1877,  and  the  building  of  the  arch  proceeded  as 
required  by  the  contract  in  50-foot  sections.  By  June 
29,  1878,  the  plaintiff  had  built  three  sections  of  the 
tunnel,  or  about  150  feet,  and  had  completed,  or  nearly 
completed,  the  front  or  parapet  tunnel  near  First  avenue. 
On  that  day  a  portion  of  the  tunnel  fell  in,  being  a  piece 
about  50  feet  in  length,  and  composing  all,  or  nearly 
all,  of  the  third  section  built  by  him.  At  that  time 
there  was  but  little  filling  upon  that  portion  of  the 
tunnel  which  fell.  The  work  was  then  suspended  by 
the  Commissioner  of  Public  Works,  but  after  a  lapse  of 
some  time  the  plaintiff  was  ordered  to  proceed  and  to 
rebuild  the  part  of  the  arch  that  had  fallen.  The 
rebuilding  was  to  be  done,  however,  under  changed 
plans.  The  plaintiff  thereupon  continued  to  work 
until  October  20,  1878,  when  the  arch  again  fell  at  a 
section  thereof  built  under  the  original  plans  and  prior 
to  any  change.  Notwithstanding  this  second  fall,  the 
plaintiff  kept  at  work  until  the  9th  or  11th  of  Novem- 
ber, 1878,  when  he  and  his  workmen  were  driven  from 
their  work  by  order  of  the  inspector  and  of  the  police. 

As  the  plaintiff  was  thus  prevented  by  the  acts  of  the 
defendants  from  the  full  performance  of  his  contract, 
the  defendants  had  no  right  to  the  direction  of  a  verdict 
in  their  behalf  on  the  ground  that  the  plaintiff  had 
faQed  to  obtain  the  certificates  called  for  by  the  con- 
tract and  that  he  had  failed  to  prove  a  demand  for  such 
certificates  and  an  unreasonable  refusal  to  give  them. 

For  the  same  reason  the  plaintiff,  if  entitled  to 
recover  at  all,  was  entitled  to  recover  the  actual  value 
of  the  work  done  and  of  the  materials  furnished  at  the 
time  the  performance  of  the  contract  was  prevented. 
The  recovery  which  was  had  was  had  upon  this  theory. 

It  therefore  remains  to  be  considered  whether  the 
plaintiff  was  entitled  to  recover  at  all. 

At  the  trial  the  plaintiff's  contention  was  that  the 
plans  and  specifications,  under  which  the  work  was 
required  to  be  done,  were  so  defective  that  by  strictly 


BYRON  V.  THE  MAYOR.  415 


Opinion  of  the  Court,  by  Freedmak,  J. 


following  them  it  was  impossible  to  construct  a  stable 
arch  which  would  sustain  the  weight  to  be  superimposed 
upon  it ;  that  in  point  of  fact  he  had  strictly  followed, 
and  had  even  been  compelled  to  strictly  follow,  the 
specifications  and  plans;  and  that  the  materials  fui^ 
nished  and  the  workmanship  were  of  the  character  and 
description  called  for  by  the  contract  and  conformed  in 
all  substantial  particulars  to  the  requirements  of  the 
contract. 

These  matters  were  disputed  by  the  defense,  but  the 
jury,  under  a  charge  which  imposed  the  burden  of  proof 
upon  the  plaintiff,  determined  them  in  favor  of  the 
plaintiff.  Upon  an  examination  of  the  whole  case  it  is 
impossible  to  say  that  their  finding  in  these  respects  is 
against  the  weight  of  the  evidence. 

The  only  remaining  question,  therefore,  is  whether 
the  plaintiff  can  maintain  that  the  plans  and  specifica- 
tions were  so  defective  per  se  as  to  exonerate  him  from 
blame,  or  whether  he  was  bound  to  build  a  safe  arch 
notwithstanding  the  defect  in  the  plans  and  specifi- 
cations. 

Upon  this  remaining  point  the  defense  relies  upon 
two  cases,  neither  of  which  is  applicable  to  the  case  at 
bar. 

In  Dermott  v.  Jones,  2  Wall.  1,  the  contract  was  net 
only  to  build  according  to  certain  plans  and  specifica- 
tions, but  also  to  completely  finish  and  fit  for  use  and 
occupation  all  the  houses  and  buildings  and  the  several 
departments  thereof,  etc.  The  latter  was  held  to  be 
a  special  and  additional  covenant. 

In  Thorn  v.  The  Mayor,  etc.,  of  the  City  of  London, 
1  £Ing.  Law  Rep.  Appeal  Cases j  120,  the  plaintiff,  in 
attempting  to  build  and  finish  a  bridge  for  the  defend- 
ants as  he  was  bound  to  do,  found  that  the  plans  and 
specifications  were  so  fatally  defective  that  the  work 
could  not  be  done  under  them,  and  he  thereupon,  in 
order  to  finish  the  bridge,  as  by  his  contract  he  was 
bound  to  do,  departed  from  the  plans  and  specifications 
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by  adopting  a  much  more  expensive  method  of  con- 
struction. He  finished  the  bridge  and  the  work  was 
accepted.  In  the  course  of  time  he  brought  suit  for 
the  extra  expense  to  which  he  had  been  put  by  reason  of 
the  inadequacy  of  the  plans  and  specifications  furmshed 
to  him.  It  was  in  this  suit  that  it  was  held  that  inas- 
much  as  his  contract  was  absolute  and  unconditional 
that  he  would  finish  the  bridge  for  a  certain  sum  and  in 
a  certain  time;  and  he  had  finished  it,  he  could  not 
recover  additional  compensation  on  the  theory  that  the 
defendants  had  impliedly  warranted  the  sufficiency  of 
the  plans  and  specifications. 

In  the  case  at  bar  the  plaintiff  was  prevented  by  the 
defendants  from  completing  the  contract,  and  he  recov- 
ered only  for  what  he  had  actually  done  up  to  the  time 
he  was  compelled  to  desist.  The  contract  price  was  evi- 
dence of  the  value  of  the  work  so  done,  and  in  the  ab- 
sence of  other  evidence  it  controlled,  but  there  was  no 
recovery  beyond  it.  Moreover  the  contract  as  a  whole 
cannot  be  construed  as  containing  a  covenant  or  war- 
ranty on  the  part  of  the  plaintiff  that  the  arch,  when 
completed,  should  be  safe  and  fit  for  the  purposes  for 
which  it  was  intended.  For  these  reasons  it  was  compe- 
tent for  the  plaintiff  to  exonerate  himself  by  showing 
that  the  plans  and  specifications  which  he  was  actually 
compelled  to  follow  strictly,  were  defective  per  se. 

The  judgment  and  order  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.  and  O'Gorman,  J.,  concurred. 
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WILLIAM  P.  ABENDROTH,  Plaintiff  and  Appel- 
lant V.  THE  NEW  YORK  ELEVATED  RAIL- 
ROAD COMPANY  AND  THE  MANHATTAN 
RAILWAY  COMPANY,  Defendants  and  Re- 
spondents. 

V 

Taking  of  property  without  due  process  of  law  and  ivithoiU  compensalion — 
Damages  to  property  abutting  on  a  street  in  New  York,  caused  by  build- 
ing an  elevated  railroad  on  the  street. 

The  plaintiff  was  owner  in  fee  of  premises  abutting  on  Pearl  street  in  the 
city  of  New  York,  and  claimed  to  be  the  owner  of  an  easement  in  that 
street,  and  brought  an  action  to  obtain  an  injunction  against  the  obstruc- 
tion and  encumbrance  of  that  street  by  defendants  in  the  maintenance 
of  their  elevated  railroad  on  the  same  in  front  of  plaintiflTs  premises, 
and  also  that  they  be  compelled  to  remove  the  same,  and  that  he  should 
have  judgment  for  the  damages  sustained  by  him. 

The  trial  judge  found  that  the  title  to  the  soil  in  the  street  was  vested  in 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  and  that 
plaintiff  had  no  easement  nor  private  property  whatever  in  the  street 
against  the  taking  of  which  he  was  entitled  to  protection  under  the  con- 
stitution of  this  state;  and,  because  of  these  facts,  he  dismissed  the 
complaint. 

The  trial  judge  also  found  that  defendants  had  not  taken  any  proceedings 
to  condemn  or  acquire  any  property  of  the  plaintiff;  that  the  railroad 
structure  seriously  impaired  the  plaintiff^s  light,  and  their  engines 
emitted  smoke,  gas,  steam,  cinders,  etc.,  which  entered  the  plaintiff^s 
premises  through  his  doors  and  windows  and  caused  him  injuiy,  and  the 
rental  value  of  his  premises  had  been  seriously  diminished,  and  his  prop- 
erty had  been  and  is  seriously  and  permanently  damaged,  and  its  value 
greatly  lessened.  That  the  defendants^  railroad  was  a  lawful  structure, 
and  its  operation,  as  operated  by  the  defendants,  a  lawful  use  of  the  struct- 
ure, and  their  trains  were  furnished  with  the  best  possible  appliances 
known  for  the  prevention  of  noise  and  to  arrest  sparks  and  cinders. 

Edd,  that,  irrespective  of  the  conclusion,  that  the  plaintiff  had  no  private 
easement  or  property  rights  in  the  street,  plaintiff  is  entitled  to  relief  by 
injunction,  etc.,  on  the  ground  that  the  acts  of  the  defendants  complained 
of  were  not  necessary  incidents  of  the  lawful  use  of  the  railroad,  and  also 
on  the  ground  that,  even  if  they  had  been  such  necessary  incidents, 
they  were,  so  far  as  they  impaired  the  plaintifi's  beneficial  use  of  his 
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property,  and  diminished  its  rental  value,  either  trespassers  or  a  private 
nuisance  for  which  he  had  a  valid  right  of  action  to  recover  damages, 
or  such  acts  were  a  taking  of  plaintiff's  private  property,  without  com- 
pensation and  without  due  process  of  law,  which  is  prohibited  by  the 
constitution  of  the  state. 

Held  by  Truax,  J. — ^One*s  riglit  to  enjoy  property  free  from  smoke,  gas, 
steam,  cinders,  etc.,  is  property;  and,  when  he  is  deprived  of  that 
right  without  due  process  of  law,  he  is  deprived  of  his  property  without 
due  process  of  law.  Even  if  the  legislature  had  authorized  the  defend- 
ants to  do  tlio  very  acts  complained  of,  such  authorization  would  be 
unconstitutional  and  void  because  the  legislature  cannot  deprive  one  of 
his  property  without  due  process  of  law. 

Held  by  O'Gohman,  J. — If  it  were  necessary  for  the  decision  of  the  ease 
at  bar,  I  should  have  no  hesitation  in  holding  that  the  legislature  bad 
no  right  to  authorize  or  sanction  any  serious  injury  to  the  private  prop- 
erty of  a  citizen,  so  far  destroying  or  impairing  its  beneficial  use  to 
him  as  to  constitute  a  taking  thereof,  unless  such  taking  were  accom- 
plished under  due  process  of  law,  and  provision  be  made  that  he  be 
duly  compensated  therefor. 

The  trial  judge  also  found  that  the  plaintiff  had  paid  assessments  as  well 
as  taxes  to  the  city,  upon  his  said  pi-emises.  (It  was  in  evidence  that 
plaintiff's  grantor  paid,  in  1862,  an  assessment  for  paving  Peai'l  street 
from  Fulton  to  Beekman  street.) 

Held  by  Truax,  J. — If  they  were  assessments  for  street  purposes,  then 
within  the  decision  of  the  Court  of  Appeals  in  tiie  •*  Story"  case,  in  the 
**  Lahr  "  case  (and  others  cited),  the  plaintiff  would  have  an  easement 
of  light,  air  and  access  to  tlie  street.  If  he  has  such  an  easement  then 
within  the  decisions  in  those  cases.  This  easement  has  been  taken  from 
him  without  compensation. 

Held  by  O'Gorman,  J. — (reviewing  same  cases.)  It  seems  a  nataral 
and  proper  step,  and  a  logical  consequence  of  the  principle  sustained 
])y  these  authorities,  to  hold  that,  when  an  abutting  owner  pays,  under 
«)mpulsion  of  law,  a  sum  specially  awarded  as  his  individual  contribu- 
tion to  the  well-being  and  improved  utility  of  the  street  to  the  public, 
and  to  himself,  as  abutting  owner,  a  conti'act  must  be  implied  that  he 
sliall  be  secure  in  his  right  to  use  and  enjoy  the  street  with  all  the 
improvements  and  advantages  to  the  creation  of  which  he  has  specially 
contributed. 

Sedgwick,  Ch.  J.,  concurred  with  both  judges  delivering  opinions  that 
the  property  of  plaintiff  was  taken  without  compensation. 

The  following  cases  reviewed  and  discussed  in  the  opinions  of  the  court : 
Wynehamer  v.  People,  13  N,  Y.  378 ;  Arnold  v.  Hudson  River  R.  R.  Co., 
55  lb,  661 ;  McKeon  v.  See,  51  lb.  300 ;  Bertholf  v.  O'Reilly,  74  lb, 
609;  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  /&.  107;  Cogswell  v. 
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N.  Y.  N.  H.  &  H.  R.  R.  Co.,  103  lb.  10;  Lahr  v.  Metropolitan  El.  R'y. 
Co.  (Court  of  Appeals,  Febi-uary,  1887),  104  N.  Y.  268;  Penn.  R.  R. 
Co.  r.  Angel,  6  EasUm  Beportery  353. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  J  J. 

Decided  May  2, 1887. 

Appeal  from  a  judgment  of  the  Special  Term  dismiss- 
ing the  plaintiff's  complaint  with  costs. 
Action  for  injunction  and  damages. 

Edward  B.  Cowles,  attorney  and  of  counsel  for 
appellant. 

Davies  cfe  RapallOj  attorneys,  and  Edward  (7.  James, 
Julien  T.  Davies  and  Charles  A.  Gardiner y  of  counsel 
for  respondents. 

Truax,  J. — The  judgment  in  this  case  must  be  re- 
versed, irrespective  of  the  question  which  seems  to  have 
solely  influenced  the  learned  judge  before  whom  the 
case  was  tried. 

It  is  immaterial,  for  the  purposes  of  this  case,  whether 
the  plaintjiff  has  or  has  not  any  interest  in  the  fee  of 
Pearl  street  in  front  of  and  adjacent  to  his  premises,  or  any 
easement  in  the  street, — and  for  the  following  reasons : 

The  judge,  before  whom  the  case  was  tried,  found  in 
his  twelfth,  thirteenth  and  fourteenth  findings  of  fact 
that  the  engines  used  by  the  defendants,  emit  smoke,  gas, 
steam  and  cinders,  which  at  times  have  entered  and  do 
enter  the  plaintiff's  premises  through  his  doors  and  win- 
dows, and  cause  him  injury.  That,  by  reason  of  the  facts 
aforesaid,  the  rental  value  of  the  pkintiff's  premises  has 
been  seriously  diminished,  and  the  plaintiff's  property 
has  been  and  is  permanently  damaged,  and  its  value 
lessened. 

Having  found  these  facts,  the  trial  judge  should 
have  found  in  favor  of  the  plaintiff  instead  of  for  the 
defendant. 
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Even  if  we  should  concede  that  the  defendants  own  a 
fee  in  the  street,  and  they  so  use  that  fee  that  their  use 
of  it  permanently  damages  the  plaintiffs  property,  and 
lessens  its  value  then  the  plaintiff  has  a  cause  of  action 
for  such  damages  against  the  defendants,  and  he  is  enti- 
tled to  an  injunction  restraining  the  commission  of  the 
acts  which  damage  him. 

The  constitution  of  this  state  provides  that  property 
shall  not  be  taken  for  public  use  without  compensation, 
and  that  no  one  shall  be  deprived  of  his  life,  liberty  or 
property  without  due  process  of  law. 

It  is  to  be  noticed  that  a  distinction  is  made  between 
taking  property  for  public  use,  and  depriving  one  of  his 
property  without  due  process  of  law. 

What  is  a  deprivation  of  property  without  due  process 
of  law  was  determined  by  the  Court  of  Appeals  in  the 
case  of  Wynehamer  v  People,  13  JN'.  Y.  378,  where 
it  was  held  that  the  provisions  of  the  act  to  pre- 
vent intemperance  (Laws  of  1855,  page  340)  substan- 
tially destroyed  the  property  in  intoxicating  liquors 
owned  and  possessed  by  persons  within  the  state  when 
the  act  took  effect,  and  for  that  reason  the  act  violated 
the  provisions  of  the  state  constitution  above  referred  to. 

It  is  to  be  noticed  that  in  this  case  the  actual  posses- 
sion of  the  property  was  not  taken  from  the  owner,  and 
yet  a  law  which  simply  decreased  the  money  value  of 
the  property  by  rendering  it  difficult  for  the  owner  to 
dispose  of  it,  was  held  to  be  a  violation  of  the  constitution. 

This  case  was  cited  by  the  Court  of  Appeals  with 
approval  in  the  case  of  Bertholf  v.  O'Reilly,  74  iV.  Y. 
509. 

In  this  last  case  it  was  said  that  the  provisions  in  the 
act  then  under  consideration,  were  held  to  deprive  per- 
sons owning  intoxicating  liquors  at  the  time  of  its  pasn 
sage  of  their  property,  although  their  title  was  not 
affected  by  the  act,  or  the  property  itself,  in  its  material 
substance,  taken  or  destroyed. 

A  like  question  was  before  the  Court  of  Errors  and 
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Appeals  in  New  Jersey,  in  The  Pennsylvania  Railroad 
Company  v.  Angel,  reported  in  the  6th  Eastern  Report- 
er,  353,  It  is  to  be  noticed  that  there  is  no  provision  in 
the  constitution  of  New  Jersey  that  no  one  shall  be  de- 
prived of  property  without  due  process  of  law.  In  that 
case  it  was  held  that  the  plaintiff,  by  using  for  the  pur- 
pose of  a  terminal  yard  a  portion  of  a  street  over  which 
it  has  only  a  right  of  way,  became  responsible  for  any 
nuisance,  public  or  private,  thereby  created,  and  an  act 
of  the  legislature  cannot  confer  upon  individuals  or 
private  corporations  acting  primarily  for  their  own 
profit  although  for  public  benefit  as  well,  any  right 
to  deprive  persons  of  the  ordinary  enjoyment  of  their 
property,  except  upon  condition  that  just  compensa- 
tion be  first  made  to  the  owners.  This  case  first  came' 
before  Vice  Chancellor  Bird  who  held,  as  was  held  in 
the  case  now  before  us,  that  the  smoke,  dirt,  cinders, 
noises  and  smells  worked  inconvenience,  discomfort,  hurt 
and  damage  to  the  complainants,  and  that  the  value 
of  their  property  was,  therefore,  greatly  depreciated. 
The  Court  of  Errors  held  that  "whether  you  flood 
the  farmer's  fields  so  that  they  cannot  be  cultivated,  or 
pollute  the  bleachers  stream  so  that  his  fabrics  are 
stained,  or  fill  one's  dwelling  with  smells  and  noise  so 
that  it  cannot  be  occupied  in  comfort,  you  equally  take 
away  the  owner's  property.  In  neither  instance  has 
the  owner  any  less  of  material  things  than  he  had 
before,  but  in  each  case  the  utility  of  his  property  has 
been  impaired  by  a  direct  invasion  of  the  bounds  of  his 
private  dominion." 

This  is  a  taking  of  his  property  in  a  constitutional 
sense. 

This  decision  is  in  harmony  with  the  decision  of  the 
Court  of  Appeals  of  this  state  in  Cogswell  against  The 
New  York,  New  Haven  and  Hartford  R.  R.  Co., 
103  N.  Y.  10. 

In  the  Cogswell  case  which,  in  this  respect  is  unlike 
the  Story  case,  (90  N  T.  122)  no  easement  of  light,  air 
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and  access  was  taken,  but  the  defendant  was  held  liable 
for  the  damages  that  it  had  4one  to  the  plaintiff  by  the; 
emission  of  smoke,  cinders,  ashes  and  dust  upon  the* 
property  of  the  plaintiff,  on  the  ground  that,  by  these 
acts  of  the  defendant,  plaintiff's  property  was  subjected 
to  a  burden  in  the  nature  of  a  servitude  in  favor  of  the 
defendant  which  seriously  impaired  the  value  and  enjoy- 
ment of  the  property. 

And  the  Court  of  Appeals,  in  the  case  of  Lahr  against 
The  Metropolitan  Elevated  Railway  Co.,  (104  JV^,  T.  268,) 
held  that  the  Cogswell  case  is  a  conclusive  authority 
upon  the  question  as  to  what  constitutes  a  taking  of 
property  within  the  meaning  of  the  constitution,  and  of 
the  liability  of  the  perpetrator  of  such  injuries  for  the 
damages  occasioned  by  a  corruption  of  the  air  through 
the  dissemination'  therein  of  noxious  and  unwholesome 
elements,  such  as  gas,  smoke,  dust,  cinders,  ashes,  etc., 
to  the  detriment  of  the  property  of  adjoining  owners. 

One's  right  to  enjoy  property  free  from  smoke,  gas, 
steam,  cinders,  etc.,  is  property,  and  when  a  person  is 
deprived  of  that  right  without  due  process  of  law,  he  is 
deprived  of  his  property  without  due  process  of  law. 
The  word  '^  abridge  "  is  one  of  the  synonyms  of  deprive. 
(See  Webster  and  Worcester.) 

The  defendants  contend  that  the  legislature  has  au- 
thorized them  to  do  the  very  thing  that  it  is  now  doing ; 
but  such  an  intent  of  the  legislature  cannot  be  inferred 
from  the  charter  of  incorporation,  either  by  express  pro- 
vision or  fair  construction.  Even  if  the  legislature  had 
authorized  the  defendants  to  do  the  very  acts  com- 
plained of,  such  authorization  would  be  unconstitutional 
and  void  because  the  legislature  cannot  deprive  one  of 
his  property  without  due  process  of  law.  And  it  was 
held  in  the  Wynehamer  case  that  the  words  "due 
process  of  law  "  in  the  constitution  did  not  mean  an  act 
of  the  legislature,  but  that  it  meant  law  in  its  regular 
course  of  administration  through  courts  of  justice.  See 
2  Kent's  Commentaries,  page  13 ;  Campbell  v.  Evans^ 
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45  N.  r.  358 ;  In  the  Matter  of  Townsend,  39  Id.  171 ; 
People  V.  Draper,  15  Id.  563. 

This  court  held,  in  McKeon  v.  See,  '4  HdbertsoUy  449, 
that  the  lawf  nl  character  of  the  results  of  an  occupation, 
trade  or  mechanical  art,  or  the  care  with  which  it  is 
carried  on,  will  not  prevent  a  right  of  action  by  those 
whose  enjojnnent  of  life  and  property  is  disturbed  by 
the  mode  or  means  of  conducting  such  occupation, 
trade  or  mechanical  art.  The  right  of  jarring  a  neigh- 
bor's house  by  the  motion  of  a  steam  engine  upon  one's 
own  premises,  cannot  depend  at  all  upon  the  utility  and 
lawfulness  of  the  purpose  for  which  such  motion  i*=»  em- 
ployed, or  of  its  final  results.  The  intermediate  injury 
before  such  results  are  obtained,  wrought  upon  another's 
|)roperty  or  enjoyment  of  Ufe,  makes  such  employment 
imlawful ;  and  a  nuisance  may  consist  in  the  application 
of  steam  as  a  motive  power  to  an  engine  already  upon 
the  defendant's  own  premises,  and  in  using  the  same, 
thereby  producing  a  vibration  and  shaking  of  the  plaint- 
iff's buildings,  and  injury  thereto,  causing  an  offensive 
noise,  interfering  with  the  quiet  use  of  such  buildings, 
alarming  the  tenants  and  diminishing  the  rents."  This 
case  was  affirmed  on  appeal,  see  51  iV^.  Y.  300. 

It  may  be  that  we  cannot  determine  what  portion 
of  the  total  diminution  of  the  value  of  plaintiff's 
property  is  caused  by  the  smoke,  or  what  portion  is 
caused  by  the  steam,  or  the  noise,  or  the  ashes,  or  the 
dust,  or  what  portion  is  caused  by  the  structure  itself, 
jmd  by  the  loss  of  light,  air  and  access ;  but  this  diffi- 
culty does  not  prevent  the  plaintiff  from  hjiving  the 
])rotection  of  an  injunction  to  restrain  the  defendants 
from  injuring  him  by  emitting  smoke,  ashes,  dust  and 
noxious  gases  upon  his  property ;  or  rather  it  is  a  rear 
son  why  an  injunction  should  be  granted,  because  of 
the  difficulty  in  ascertaining  the  damages  that  he  is 
sustaining. 

The    judge   before   whom   the   case   was   tried   also 
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found  that  the  plaintiff  has  paid  assessments  as  well  as 
taxes  to  the  city  upon  his  said  premises. 

We  are  unable  to  say  to  what  assessments,  or  to  assess- 
ments for  what  purposes,  the  trial  court  referred  in  this 
finding ;  if  they  were  assessments  for  maintaining  the 
street  as  a  street,  if  they  were  assessments  for  street  pur- 
poses, then  within  the  decision  of  the  Court  of  Appeals  in 
the  Story  case,  in  the  Lahr  case  and  in  Washington 
&c.  V.  Prospect  Park  &c.,  4  Abb.  N.  C.  16,  and  of  this 
court  in'  St.  Johns  v.  Mayor,  etc.,  3  Bosw.  483,  the 
plaintiff  would  have  an  easement  of  light,  aii;  and 
access  to  the  street.  If  he  has  such  an  easement  then, 
within  the  decisions  in  those  cases,  this  easement  has 
been  taken  from  him  without  due  process  of  law  and 
without  compensation. 

In  this  connection  we  may  remark  that  the  records  of 
the  department  of  taxes  in  the  city  show  that  plaintiff's 
grantor  did  pay,  in  1862,  an  assessment  for  paving 
Pearl  street  from  Fulton  to  Beekman  street. 

We  are  also  of  the  opinion  that  the  acts  of  the  legis- 
lature under  which  the  defendant  operates  its  road,  and 
especially  chapter  606  of  the  Laws  of  1875,  commonly 
known  as  "The  Rapid  Transit  Act,"  require  that  the 
defendant  shall  compensate  a  person  whose  land  is  sub- 
jected to  the  use  that  the  findings  in  this  case  show  that 
the  plaintiff's  land  was  subjected  to. 

It  is  provided  in  section  17,  chapter  606,  of  the  Laws 
of  1875,  "  that  the  defendant  shall  have  the  right  to 
acquire  and  hold  such  real  estate  or  interest  therein  as 
may  be  necessary  to  enable  it  to  construct,  maintain 
and  operate  its  railway." 

This  act  contemplates  the  contingency  of  the  defend- 
ants needing  less  than  a  fee  in  the  land  for  the  purpose 
of  maintaining  and  operating  its  road,  and  that  it  should 
pay  for  any  interest  in  the  land  less  than  the  fee  that  it 
acquired.    • 

The  right  to  use  another*s  land  as  a  place  on  which 
to  throw  dust  and  ashes  is  an  easement,  and  an  easement 
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i^  an  interest  in  the  land.  Arnold  v.  Hudson  R.  R,  Co., 
55  N.  r.  661. 

The  defendant  claims  to  have  the  right  to  throw  dust 
and  ashes  upon  plaintiff's  premises  without  compensa- 
tion, and  therefore  it  claims  and  has  taken  an  easement 
or  interest  in  his  land.  This  easement  it  has  not  yet 
acquired  by  contract  with  the  plaintiff,  or  in  the  method 
pointed  out  in  the  act  above  referred  to.  It  has  no 
right  to  this  easement  without  compensating  the  plaintiff 
therefor. 

The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered  with  costs  to  the  appellant  to 
abide  the  event. 

O' Gorman,  J. — ^The  plaintiff  being  owner  in  fee  of 
premises  abutting  on  Pearl  street  in  the  city  of  New 
York,  and  claiming  to  be  the  owner  also  of  an  easement 
in  that  street,  brought  this  action  for  the  purpose  of  ob- 
taining an  injunction  against  the  obstructing  and  encum- 
bering of  that  street  in  front  of  his  premises  by  the 
defendants,  by  their  maintaining  their  elevated  railroad 
there ;  and  that  they  be  compelled  to  remove  the  same 
and  also  that  he  should  have  judgment  for  the  damage 
sustained  by  him.  The  case  was  tried  by  a  judge  with- 
out a  jury,  and  he  dismissed  the  complaint  on  the  ground 
that  the  title  to  the  soil  of  the  street  in  fee  simple  abso- 
lute was  vested  in  the  Mayor,  Aldermen  and  Common- 
alty of  the  city  of  New  York  and  that  plaintiff  had  no 
easement  or  private  property  whatever  in  the  street, 
against  the  taking  of  which  he  was  entitled  to  protec- 
tion under  the  constitution  of  this  state.  The  finding  of 
the  trial  judge  as  to  the  title  of  the  city  of  New  York  to 
absolute  ownership  of  the  highway  or  street,  was  sup- 
ported by  competent  and  sufficient  evidence ;  the  only 
condition  attached  to  that  ownership,  being  derived  by 
implication  from  the  provision  in  the  second  section  of 
the  Dongan  charter,  that  the  street  should  be  for 
the   public   use  and  service  of   the   Mayor,   Aldermen 
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and  Commonalty  of  the  city  of  New  York  and  travellers 
there.  By  that  provision,  however,  no  private  easement 
or  property  right  attached  to  any  lot  abutting  on  the 
street  nor  was  any  property  right  in  the  street  constitu- 
ting private  property  vested  in  any  individual  owner  of 
such  lot.  It  created  a  trust  in  favor  of  the  public  at 
large,  but  not  of  any  particular  individual,  whether 
abutting  owner  or  not.  The  trial  judge  also  found  that 
the  defendants  had  not  taken  any  steps  to  condenm  or 
acquire  any  property  of  the  plaintiff ;  that  the  railroad 
structure  seriously  impaired  the  plaintiff's  light;  that 
tlie  engines  emitted  smoke,  gas,  steam,  cinders,  &c., 
which  at  times  entered  the  plaintiff's  premises  through 
the  doors  and  windows  and  caused  him  injury ;  that  his 
property  had  been  permanently  damaged  and  its  value 
seriously  lessened  thereby;  that  defendant's'  elevated 
railroad  was  a  lawful  structure  and  the  operation  of  it, 
as  it  was  operated  by  defendants,  a  lawful  use  of  the 
structure ;  that  defendants'  trains  caused  some  noise,  but 
that  they  were  furnished  with  the  best  practicable  ap- 
l)liance  known  for  prevention  of  the  noise  and  also  with 
the  best  practical  appliances  to  arrest  sparks  and  cinders. 
Accepting,  for  the  present,  the  conclusion  arrived  at 
by  the  trial  judge,  that  the  plaintiff  had  no  private  ease- 
ment or  property  rights  in  the  street, — as  to  which  con- 
clusion, more  will  be  said  hereafter, — the  question  is 
still  open  for  discussion  whether,  on  the  authority  of,  or 
as  a  legitimate  sequel  to  the  recent  decision  of  the  Court 
of  Appeals  in  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
103  K.  Y,  10  ;  and  Lahr  v.  The  Metropolitan  Elevated 
Railway  Co.  (Court  of  Appeals,  February  1887)  104 
N,  jr.  268.  The  plaintiff  in  the  case  at  bar  is  not 
•entitled  to  relief,  on  the  ground  that  the  acts  of 
the  defendants  complained  of,  were  not  necessary  inci- 
dents of  the  lawful  use  of  the  railroad,  and  also  on  the 
ground  that,  even  if  they  had  been  such  necessary  inci- 
dents, they  were  still,  as  far  as  they  impaired  the  plain- 
tiff's beneficial  use  of  his  premises  and  diminished  their 
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rental  value,  either  trespasses  or  a  private  nuisance  for 
which  he  had  a  valid  claim  to  recover  damages ;  or  a 
taking  of  plaintiff's  private  property  without  compensa- 
tion and  without  due  process  of  law  which  is  prohibited 
by  the  constitution  of  this  state. 

Granting  then  that  the  defendants'  structure,  having 
been  erected  in  accordance  with  law,  is  not,  of  itself,  a 
nuisance,  either  public  or  private  (Uline  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  101  iV'.  Y.  107),  and  also  that  the  opera- 
tion of  their  road  was  a  lawful  use ;  granting  also  that 
they  had  used  the  best  known  means  in  order  to  prevent 
the  dissemination  of  the  noxious  vapors,  etc.,  which  en- 
tered the  plaintiff's  house  and  seriously  diminished  its 
value ;  yet  these  means  and  appliances  were  inadequate 
and  inefficient  to  prevent  the  mischief,  and  the  impair- 
ment of  plaintiff's  beneficial  use  of  his  house  and  of  its 
rental  value  has  occurred  and  continues. 

The  trial  judge  has  not  found  that  the  creation  and 
existence  of  these  noxious  vapors,  etc.,  by  defendants 
are  necessary  incidents  to  the  lawful  use  of  defendants' 
railroad. 

Excluding  then  the  idea  of  the  possession  by  the 
plaintiff  of  any  easement  in  the  street  and  treating  the 
relations  between  him  and  the  defendants  as  such  only 
as  ordinarily  exist  between  owners  or  occupiers  of  prem- 
ises adjoining  one  another  in  a  city,  the  rights  and  duties 
of  each  as  to  the  other  would  be  these : 

Each  would  have  the  right  to  use  his  own  premises 
for  his  own  private  advantage  in  .all  ways,  not  in  them- 
selves unlawful,  subject,  however,  to  the  duty  of  not 
inflicting  thereby  any  substantial  injury  on  the  other. 
If  either  did  inflict  injury  on  the  other,  the  fact  that  the 
necessities  of  his  business  required  such  injury  to  be 
inflicted,  or  that  he  exercised  due  care  to  prevent  the 
mischief,  would  not  be  an  excuse.  McKeon  v.  See,  51 
iV.  Y.  300;  Cogswell  v.  R.  R.  supra.  The  discussion 
of  the  principles  of  law  in  the  latter  case  is  specially  in- 
structive and  important.     The  facts  were  these :  The 
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defendant  railroad  company,  having  a  legal  right  to 
operate  and  run  its  cars  into  the  city  of  New  York,  ac- 
(juired  a  lot  of  land  adjoining  the  premises  of  the  plain- 
tiff, and  on  this  lot,  they  erected  an  engine  house,  in  the 
use  of  which  they  flooded  the  plaintiff's  premises  with 
noxious  gases,  to  the  great  injury  thereof  and  the  pecu- 
niary loss  to  plaintiff.  The  defendants  contended  that 
the  use  of  this  engine  house  and  the  emission  of  these 
noxious  vapors  therefrom,  were  necessary  incidents  to 
the  use  of  their  railroad  and  were,  "  damnum  absque 
injuria.''  The  court  below  held  that  the  injury  to 
plaintiff's  premises  was  not  a  taking  of  his  property 
within  the  constitution,  and  affirmed  a  judgment  in  favor 
of  the  defendants.  Cogswell  v.  R.  R.,  48  Super.  Ct  31. 
The  Court  of  Appeals  reversed  that  j  udgment,  and  placed 
its  decision  on  the  ground  that  the  legislature  had  not 
authorized  the  wrong  of  which  the  plaintiff  complained, 
and  it  was  unnecessary  to  determine  whether  the  legis- 
lature could  have  authorized  it  consistently  vrith  the 
principles  of  the  constitution  for  the  security  of  private 
rights,  without  providing  for  compensation.  Cogswell 
t?.  R.  R.  103  N.  Y,  16.  In  that  case,  as  in  the  case  now 
at  bar,  there  was  no  question  of  any  infringement  on 
any  easement  in  the  plaintiff,  but  only  of  the  injury 
inflicted  on  him  by  noxious  vapors  emanating  from  the 
engine  house  next  to  the  plaintiff's  house;  and  the 
Court  of  Appeals  held,  that  the  engine  house  as  used 
by  defendants  was  a  nuisance  for  which,  as  between  in- 
dividuals, an  action  would  lie  for  damages  and  for  which 
a  court  of  equity  would  afford  a  remedy  by  injunction. 
Cogswell  V.  R.  R.  {supra)  p.  15. 

As  to  the  argument  used  in  the  Cogswell  case;  viz., 
that  the  statutory  authority  to  run  railroad  cars  to  the 
city  of  New  York,  justified  also  the  acquisition  and  the 
use  of  the  engine  house  in  New  York,  which  would  oth- 
erwise have  given  a  right  of  action,  the  Court  of  Ap- 
peals says : — 

"But   the  statutory  sanction  which  will  justify  an 
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injury  to  property,  must  be  express,  or  must  be  given 
by  clear  and  unquestionable  implication  from  the  pow- 
ers expressly  conferred  so  that  it  can  fairly  be  said  that 
'  the  legislature  contemplated  the  doing  of  the  very  act 
which  occasioned  the  injury.  This  is  but  an  application 
of  the  reasonable  rule  that  statutes  in  derogation  of  pri-  . 
vate  rights,  or  which  may  result  in  imposing  burdens 
upon  private  property,  must  be  strictly  construed.  For 
it  cannot  be*  presumed,  from  a  general  grant  of  author- 
ity, that  the  legislature  intended  to  authorize  acts  to  the 
injury  of  third  persons,  where  no  compensation  is  pro- 
vided, except  upon  condition  of  obtaining  their  consent. 
This  construction  of  statutory  powers,  applies  with  pecu- 
liar force  to  grants  of  corporate  powers  to  private  cor- 
])orations  which  are  set  up  as  a  justification  of  corporate 
acts  to  the  detriment  of  private  property."  (p.  21.) 

Applying  this  clear  and  emphatic  expression  of  the 
opinion  of  the  court  in  the  Cogswell  case,  to  the  case  at 
bar,  it  seems  impossible  for  the  defendants  to  justify  the 
infliction  by  them  of  the  injury  complained  of  by  the 
plaintiff,  on  the  ground  that  it  was  the  necessary  incident 
to  the  use  of  their  lawful  railroad.  It  cannot  be  held 
that  the  legislature  contemplated  the  doing  of  the  very 
act  which  occasioned  the  injury  to  the  plaintiff,  or  even 
entertained  or  assented  to  the  probability  that  the  de- 
fendants' cars  in  their  passage  on  the  defendants'  railroad, 
would  emit  smoke,  gas,  and  noxious  vapors  at  all,  or  to 
such  an  extent  as  to  render  the  houses  abutting  on  the 
street  practically  uninhabitable. 

But  even  if  it  could  be  with  good  reason  held  that 
this  emission  of  noxious  vapor  was  a  necessary  incident 
to  the  use  of  the  defendants'  road,  and  that  the  legislal> 
ure  so  intended,  the  question  would  still  remain  whether 
the  legislature  had  the  right  to  sanction  a  nuisance  so 
detrimental  to  plaintiff's  private  property  as  to  consti- 
tute a  taking  thereof,  without  compensation. 

The  opinion  of  the  Court  of  Appeals  in  the  Cogswell 
case  on  that  subject  is  again  important.  After  stating 
that  they  placed  their  judgment  on  the  ground  that  the 
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legislature  had  not  authorized  the  wrong  to  plaintiff, 
they  proceed,  "  It  is  therefore  unnecessary  to  determine 
whether  the  legislature  could  have  authorized  it  consist- 
ently with  the  principles  of  the  Constitution  for  the  ' 
security  of  private  rights,  without  provision  for  compen- 
sation." 

•  If  it  were  necessary  for  the  decision  of  the  case  at 
bar,  I  should  have  no  hesitation  in  holding  that  the 
legislature  had  no  right  to  authorize  or  sanction  any 
serious  injury  to  the  private  property  of  a  citizen,  so 
far  destroying  or  impairing  its  beneficial  use  to  him  as 
to  constitute  a  talking  thereof,  unless  such  taking  were 
accomplished  under  due  process  of  law  and  provision  be 
made  that  he  be  duly  compensated  the^^efor. 

But  another  subject  still  remains  to  be  considered. 

The  learned  trial  judge  found  that,  during  the  plaint- 
iff's occupation  of  his  premises,  he  had  paid  assessments 
as  well  as  taxes.  It  may  be  presumed  that  it  was  meant 
thereby,  that  he  paid  assessments  imposed  on  the  prem- 
ises, referred  to  in  this  case,  for  improvements,  repairs, 
etc.,  to  Pearl  street  in  front  of  these  premises ;  other 
wise  the  finding  would  have  been  irrelevant. 

Assessments  imposed  on  real  property  in  the  city  of 
New  York  for  local. improvements  of  streets  are  specijil 
contributions  paid  by  an  abutting  owner,  in  addition  to, 
and  exclusive  of,  the  general  tax  which  he  pays  ais  one 
of  the  general  public.  The  distinction  between  these 
two  imposts,  is  clear  and  well  defined.  Hassan  v.  City 
of  Rochester,  67  iV^.  Y.  533-34.  The  assessment  is  not 
to  be  regarded  as  a  burden,  but  as  a  compensation  paid 
by  the  owner  of  a  lot  for  the  enhanced  value  derived 
by  him  from  the  local  improvement.  But  in  making 
that  payment,  he  has  the  right*to  expect  that  his  right 
to  use  and  enjoy  the  improvement  that  he  thus  pays  for, 
shall  be  preserved  to  him  without  impairment,  and  this 
right  is  private  property  which  cannot  be  taken  from 
him  without  compensation.  This  appears  to  me  to  be 
the  natural  consequence  and  sequel  to  the  Story  case 
and  of  the  more  recent  case  of  Lahr  v.  The  Metropoli- 
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tan  El.  Ry.  Co.  (swjora.)  In  the  Story  case  it  was  held? 
that  the  title,  in  an  abutting  owner,  to  an  easement  in  a 
public  street  in  front  of  his  premises,  depending  on  a 
deed  from  the  city  of  New  York,  containing  covenants 
protecting  the  street  from  any  use  other  than  that  of  a 
public  street  was  good  title,  and  vested  in  him  a  private 
property  which  could  not  be  taken  without  compensa- 
tion. In  the  Lahr  case,  the  Court  of  Appeals  held,  that 
there  was  no  legal  difference  between  the  title  acquired 
under  these  circumstances,  and  that  acquired  through  a 
series  of  mesne  conveyances  from  an  original  owner, 
whose  property  had  been  taken  in  proceedings  institu- 
ted by  the  municipality  under  the  Act  of  1813,  which 
provided  that  lands  thus  acquired  should  be  "  kept  open 
forever  as  public  streets  in  the  city  of  New  York,  are, 

or  of  right  ought  to  be " and  for  the  reason 

especially,  that  he  had  been  a  party  to  the  proceedings 
under  which  the  land  had  been  appropriated  for  a  pub- 
lic street  and  was  liable  to  be  assessed  for  its  benefit, 
and  therefore  entitled  to  enjoy  them.  Lahr  v.  Met.  El. 
Ry.  (siipra)  p.  289. 

It  seems  a  natural  and  proper  step  and  a  logical  con- 
sequence of  the  principle  sustained  by  these  authorities, 
to  hold  that  when  an  abutting  owner  pays,  under  com- 
pulsion of  law,  a  sum  specially  awarded  as  his  individual 
contribution  to  the  well  being  and  improved  utility  of 
the  street  to  the  public  and  to  himself,  as  abutting 
owner,  a  contract  must  be  implied  that  he  shall  be  secure 
in  his  right  to  use  and  enjoy  the  street  with  all  the  im- 
provements and  advantages  to  the  creation  of  which  he 
has  specially  contributed. 

For  these  reasons,  it  is  my  opinion  that  the  judgment 
appealed  from  in  this  case  should  be  reversed,  and  a  new 
trial  be  ordered  with  costs  to  abide  thfe  event. 

Sedgwick,  Ch.  J. — ^I  concur  Avith  both  judges  deliver- 
ing opinions,  that  the  property  of  plaintiff  was  taken 
without  compensation. 
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MICHAEL  MORRASSY,  Respondent,  v.  THE  MAYOR, 
ETC.,  OF  THE  CITY  OF  NEW  YORK,  et  al.. 
Appellants. 

Negligence — Public  streets, 

111  this  case  the  plaintiff,  while  walking  along  Fourth  street.  New  York 
city,  fell  over  a  block  of  stone,  that  hail  been  ifsed  for  a  stepping  stone 
and  for  a  long  time  been  allowed  to  remain  on  the  sidewalk  and  to  be 
used  for  that  purpose,  and  the  plaintiff  was  injured  thereb}'. 

Tlie  trial  judge  directed  the  jury  as  a  matter  of  law  that  tlie  defendant  was 
negligent  in  allowing  the  block  to  remain  on  the  sidewalk. 

llcld^  That  there  was  error  in  such  direction,  the  question  of  negligence 
should  have  been  submitted  to  the  jury.  Dubois  v.  City  of  Kingston, 
102  N,  r.  221. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 

Appeal  by  defendants  from  judgment  in  favor  of  the 
plaintijff  for  $750,  entered  on  verdict. 

E,  Henry  Lacomhey  counsel  to  the  corporation,  and 
D.  J,  Dean,  for  appellants. 

Peter  Mitchell^  for  respondent. 

By  the  Court. — O'Gorman,  J. — The  facts  are  that 
plaintiff,  while  walking  along  Fourth  street  in  this  city, 
fell  over  a  large  block  of  stone  which  had  been  used  as 
a  stepping  stone  and  for  a  long  time  allowed  to  be  on 
the  sidewalk,  and  the  plaintiff  was  badly  hurt  thereby. 

The  learned  trial  judge  submitted  to  the  jury  the 
question  at  ifesue  whether  the  negligence  of  the  defend- 
ants contributed  to  the  disaster,  but  directed  the  jury, 
as  a  matter  of  law,  that  the  defendant  corporation  was 
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negligent  in  allowing  the  block  to  remain^ on  the  side- 
walk. To  this  direction,  the  defendant  corporation  ex- 
cepted, and  the  only  question  to  be  considered  on  this 
appeal  is  whether  that  exception  was  well  taken. 

In  the  case  of  Dubois  v.  City  of  Kingston,  102  JV.  T. 
221,  the  plaintiff  was  injured  from  a  similar  cause,  and 
had  a  verdict  and  judgment  in  his  favor,  from  which  the 
defendant  appealed.  The  Court  of  Appeals  held  that 
the  court  erred  on  the  trial  in  denying  the  defendant's 
motion  to  dismiss  the  complaint,  and  that  there  was  no 
evidence  which  justified  the  conclusion  that  the  stepping 
stone,  there  in  question,  was  dangerous  to  travellers  or 
that  the  defendant,  the  city  of  Kingston,  was  liable  for 
negligence  in  allowing  it  to  remain  on  the  sidewalk. 

This  decision  was  rendered  since  the  trial  of  the  case 
at  bar,  and  it  may  justly  be  inferred  from  it,  that  in  the 
opinion  of  the  court,  the  question  whether  the  allowing 
such  an  obstruction  to  remain  on  the  sidewalk  was  in 
itself  negligence,  should  be  left  to  the  jury  under  all  the 
circumstances  of  each  case,  as  a  question  of  fact. 

The  refusal  in  the  case  at  bar,  to  send  the  question  to 
the  jury  was,  therefore,  error. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


Sedgwick,  Ch.  J.,  concurred. 


THOMAS  HAND,  an  infakt,  Appellant,  v.  JOHN 

KLINKER,  Respondent. 


Negligence. 

Tiie  plaintiff  was  injured  in  September,  1881,  by  being  struck  by  a  wagon 
belonging  to  defendant,  which  was  backed  across  the  sidewalk  in  49th 
street.  New  York  city,  between  11th  and  12th  avenues,  in  order  to  de- 
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liver  some  sacks  of  salt  into  the  window  of  a  factory  on  that  street 
The  plaintiff  was  then  about  eight  years  old. 

The  trial  judge  in  his  charge  to  the  jury  said:  "That  the  defendant's 
wagon  was  lawfully  on  the  sidewalk.  The  driver  had  a  load  to  unload. 
But  the  boy  was  also  lawfully  there,  and  each  had  to  respect  the  pres- 
ence of  the  other.  Each  was  bound  to  take  care.^*  To  that  part  of  the 
charge  '*  that  the  defendant's  servant  and  truck  was  lawfully  on  the 
sidewalk,''  the  counsel  for  the  plaintifi:'  excepted,  and  tiie  only  material 
question  considered  by  the  General  Term  was  whether  the  exception 
was  well  taken. 

Held,  That  there  was  no  error  in  the  charge,  the  trial  judge  was  justified 
in  charging  **  that  the  act  of  defendant  in  placing  his  wagon  on  the 
sidewalk,  was  not  per  se  unlawful,  under  all  the  circumstances  of  the 
case. 

The  case  of  Welsh  v.  Wilson,  101  N.  Y.  254,  considered.  Held,  That  tbe 
facts  are  not  precisely  the  same  as  in  this  case,  yet  they  are  similar  in 
their  main  features  and  in  principle  the  cases  ai'e  analogous. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  2,  1887. 

Appeal  from  judgment  for  costs  entered  on  verdict  in 
favor  of  the  defendant  and  from  an  order  denying  plaint- 
iff's motion  for  a  new  trial. 

nart  <fe  Price,  attorneys,  and  George  H>  Hart,  of 
counsel  for  appellant. 

John  C.  Shawy  attorney,  and  U.  J.  Myers,  of  counsel 
for  respondent. 

By  THE  Court. — O'Gorman,  J. — The  plaintiff  was 
injured  in  September,  1881,  by  being  struck  by  a  wagon 
belonging  to  defendant,  which  was  backed  across  the 
sidewalk  in  49th  street  between  Eleventh  and  Twelfth 
avenues,  in  order  that  some  sacks  of  salt  on  the  wagon 
could  be  delivered  into  the  window  of  a  factory  on  that 
street. 

The  plaintiff  was  then  about  eight  years  old. 

The  learned  trial  judge,  in  his  charge  to  the  jury,  said, 
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"that  the  defendant's  wagon  was  lawfully  on  the  side- 
walk. The  driver  had  a  load  to  unload.  But  the  boy 
was  also  lawfully  there  and  each  had  to  respect  the  pres- 
ence of  the  other— each  was  bound  to  take  care.'' 

To  this  part  of  the  charge,  "that  the  defendant's 
wagon  was  lawfully  on  the  sidewalk,"  the  plaintiff's 
counsel  excepted,  and  the  only  material  question  to  be 
considered  now,  is  whether  that  exception  was  well 
taken. 

The  Court  of  Appeals  in  the  case  of  Welsh  v.  Wilson, 
101  iV^.  Z.  254,  say:—  ^ 

"  The  defendant,  desiring  to  remove  two  large  cases 
of  merchandise  from  his  store  in  the  city  of  New  York, 
placed  a  pair  of  skids  from  a  truck  across  the  sidewalk 

to  the  steps  of  the  store The  defendant  had 

the  right  to  place  the  skids  across  the  sidewalk  tempora- 
rily for  the  purpose  of  removing  the  cases  of  merchan- 
dise. Every  one  doing  business  along  a  street,  in  a 
populous  city,  must  have  such  a  right,  to  be  exercised 
in  a  reasonable  manner  so  as  not  to  unnecessarily  in- 
cumber and  obstruct  the  sidewalk."  In  this  and  the 
case  at  bar,  although  the  facts  are  not  precisely  the 
same,  yet  they  are  similar  in  their  main  features,  and  in 
principle  analogous. 

The  trial  judge  in  the  case  at  bar,  was  justified  in 
charging  as  he  did,  that  the  act  of  the  defendant's  driver, 
in  placing  his  wagon  on  the  sidewalk,  was  not,  per  se, 
unlawful  under  all  the  circumstances  of  the  case.  He 
clearly  and  carefully  instructed  them  that  the  defendant 
was  liable  for  any  negligence  of  his  driver  in  the  man- 
agement of  his  horse  while  the  wagon  was  on  the  side- 
walk. This  was  all  that  the  plaintiff  was  entitled  to  ; 
and  this  and  the  other  exceptions  to  the  judge's  charge, 
are  not  well  taken. 

The  judgment  should  be  aifirmed,  with  costs  ;  and  the 
order  denying  the  motion  for  a  new  trial  should  be 
affirmed.  • 

Sedgwick,  Ch.  J.,  concurred. 
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FREDERICK  SIEBEL,  RESPoyDEirr,  v..  HENRY 

COHEN,  Appellant. 

liecU  Estate — Contract  for  the  conveyance  of— Damages  for  the  f»reach 

thereof 

The  conti*act  in  the  ease  at  bar  described  the  lot  that  was  sold  and  to  be 
conveyed,  as  **  the  lot  known  as  Fort3'-four  Monroe  street  in  the  city  of 
New  York,  said  lot  being  twenty-four  feet  and  eight  and  one  half  indies 
in  width,  front  and  rear,  by  ninety -seven  feet  and  six  inches  in  depth  on 
both  sides."  The  premises  or  the  lot  were  in  fact  only  twenty-four  feet 
and  three  inches  in  width  instead  of  twenty-four  feet  eight  and  one  half 
inches,  as  called  for  in  the  contract,  and  plaintiff  i*efused  to  accept  a 
deed,  describing  the  lot  as  containing  a  smaller  area  than  that  stated  in 
the  agreement,  and  brought  action  for  damages  for  a  breach  of  the 
contract. 

Held,  that  the  plaintiff  was  clearly  entitled  to  a  conveyance  that  would 
vest  in  him  the  title  to  all  the  lot  described  in  the  contract,  aud  could 
not  be  compelled  to  accept  and  pay  for  a  lot  smaller  than  that  described. 
The  difference  of  a  few  inches  more  or  less  in  the  description  lines  of  a 
city  lot,  may  be  most  important  and  valuable,  and  might  cause  a  differ- 
ence in  pecuniary  value  exceeding  that  of  acres  of  farm  land.  This 
accurate  and  full  measurement  in  feet  and  inches,  is  a  proper  descrip- 
tion of  a  city  lot,  and  that  by  which  the  parties  to  the  contract  most  have 
intended  to  be  bound,  and  should  be  held  to  in  this  case. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  2,  1887. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  for 
two  hundred  and  forty-two  dollars  and  fifty  cents,  en- 
tered on  a  verdict  by  direction  of  the  court. 

E.  S.  Arnold,  for  appellant. 

« 

Otto  MeyeVy  for  respondent. 

By  the  Court .^—0' Gorman,  J. — The  action  was 
brought  by  plaintiff  to  recover  damages  sufficient  to 


SIEBEL  V.  COHEN.  437 


Opinion  of  the  Court,  by  O'Gorman,  J. 


include  $125,  the  deposit  paid  by  him  on  the  execution 
by  defendant  of  a  written  contract  to  sell  to  the  plain- 
tiff the  lot  known  as  Forty-four  Monroe  street  in  the 
city  of  New  York,  "  said  lot  being  twenty-four  feet  and 
eight  and  one  half  inches  in  front  and  rear  by  ninety- 
seven  feet  and  six  inches  in  depth  on  both  sides"  and 
to  give  a  warranty  deed  with  full  covenants  for  convey- 
ing the  lot. 

The  premises  were  in  fact  only  twenty-four  feet  and 
three  inches  in  width  instead  of  twenty-four  feet  and 
eight  and  a  half  inches,  as  called  for  in  the  agreement, 
and  plaintiff  refused  to  accept  from  defendant  a  deed 
describing  the  lot  as  containing  a  smaller  space  than 
that  stated  in  the  agreement.  Plaintiff  expended  also 
one  hundred  dollars  for  examination  of  title.  The 
defendant  answered,  setting  up  a  counterclaim  for 
$1,225,75  damages  alleged  to  have  been  incurred  by 
him  by  reason  of  plaintiff's  refusal  to  accept  the  deed 
tendered  to  him  and  pay  the  balance  of  purchase  money. 
The  defendant's  contention  cannot  prevail.  The  plain- 
tiff was  clearly  entitled  to  a  conveyance  sufficient  to 
vest  in  him  the  title  to  all,  not  merely  a  portion,  of  the 
lot  as  described  in  the  contract  of  sale,  and  to  compel 
him  to  pay  the  whole  purchase  money  for  a  lot  smaller 
than  that  described  in  that  contract,  would  be  manifestly 
unjust. 

The  cases  cited  on  behalf  of  the  defense,  do  not  seem 
to  me  to  be  in  point  or  controlling.  In  the  purchase  of 
a  city  lot,  the  quantity  of  space  can  seldom  be  accurate- 
ly described  by  visible  metes  and  bounds,  as  may  be 
done  in  the  case  of  the  purchase  of  a  tract  of  farm  land. 
The  usual  and  only  accurate  and  reliable  mode  of  meas- 
urement of  a  city  lot  is  by  feet  and  inches  and  this 
measurement  is  the  proper  description,  and  that  by 
which  the  parties  to  the  contract  must  have  intended  to 
be  bound,  for  the  difference  of  a  few  inches  more  or 
less  in  the  lines  within  which  a  city  lot  is  bounded. 


488  MAYER  V.  HEIDELBACH. 

Statement  of  the  Case. 

might  cause  a  difference  in  pecuniary  value  exceeding 
that  of  acres  of  farm  land. 

The  direction  of  the  learned  trial  judge  and  the  ver- 
dict rendered  thereon,  were  right. 

The  judgment  must  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


CHARLES  MAYER,  et  al.,  Appellants,  v,  PHILIP 
HEIDELBACH,  et  ax..  Respondents. 

BUls  of  Eoxknnge  and  Negotiable  paper — Consideration — TiUe  thereto  as 

against  the  vendors. 

Held,  That  under  the  facts  in  this  ease,  the  Harrisons  who  bought  the  bills 
of  exchange  from  defendants,  for  the  plaintiffs,  did  not  acquire  a  good 
title  thereto  as  against  the  defendants  as  vendoi-s,  but  that  the  plaintiffs 
became  purchasers  of  the  bills  from  the  Harrisons  for  a  valuable  con- 
8idei*ation,  such  as  would  defeat  any  equitable  claim  in  favor  of  defen- 
dants arising  from  their  transactions  with  the  Harrisons,  in  the  sale  of 
the  bills. 

Held,  in  the  case  at  bar,  that  the  act  of  plaintiffs  in  giving  checks  on  Har- 
rison^s  Bank  in  favor  of  the  Harrisons,  for  the  bills  in  question  satisfied 
and  cancelled  plaintiff ^s  claim  against  the  bank,  for  monej  due  the 
plaintiffs  by  the  Bank,  to  the  amount  covered  by  the  checks,  and  thereby 
the  bills,  then  sold  and  delivered  by  the  Harrisons  to  plaintiffs,  were 
paid  for,  and  this  result  was  not  conditional  but  absolute,  and  the  de- 
fendants became  responsible  to  the  plaintiffs  for  the  payment  of  the 
bills  in  question. 

The  legal  proposition,  that  on  the  refusal  of  the  drawee,  to  pay  the  bills, 
an  action  might  accrue  to  ^aintiffs  against  the  Harrisons,  to  recover  the 
money  paid  tliem  for  the  drafts,  does  not  alter  the  rights  of  plaintiffs 
against  the  defendants.  The  legal  title  to  the  bills  was  vested  in  the 
plaintiffs  free  from  any  equities  of  the  defendants. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 
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Appeal  from  a  judgment  entered  on  findings  of  a 
judge  of  this  court,  a  trial  by  jury  being  waived  by 
consent. 

James  C.  Foley ,  for  appellants. 

Sterne  &  Thompson,  attorneys,  and  Simon  Sterne 
and  John  K.  Creevey,  of  counsel  for  respondents. 

By  the  Court. — 0' Gorman,  J. — The  only  questions 
to  be  now  considered,  are  questions  of  law.  The  mate- 
rial facts  as  found,  are  as  follows.  The  plaintiffs  were, 
in  June,  1884,  wholesale  merchants,  carrying  on  busi- 
ness in  Indianapolis  under  the  firm  name  of  "  Charles 
Mayer  &  Co."  They  required  in  their  business  the  fre- 
quent use  of  foreign  exchange.  They  had  their  bank  ac- 
count and  kept  a  large  deposit  with  a  private  bank  in 
Indianapolis,  called  Harrisons'  Bank,  of  which  bank  the 
firm  of  A.  and  J.  C.  S.  Harrison  were  proprietors.  The 
defendants  were  bankers  and  dealers  in  foreign  exchange 
in  New  York  city  under  the  firm  name  of  "  Heidelbach, 
Ickelheimer  &  Company."  The  plaintiffs  had,  for 
many  years,  been  in  the  habit  of  procuring  foreign  ex- 
change from  the  "  Harrisons,"  and  of  paying  them  for 
the  drafts,  when  received  by  them,  by  drawing  checks 
for  the  price  of  the  draft,  on  Harrisons'  bank,  against 
their  (plaintiffs',)  deposit  in  that  bank.  The  Harrisons 
had  been,  for  many  years,  dealing  with  the  defendants 
for  the  purchase  of  such  foreign  exchange  as  was  re- 
quired by  the  plaintiffs,  and  of  paying  the  defendants 
for  their  drafts  on  Europe  when  received  by  them  (the 
Harrisons)  at  Indianapolis,  by  remitting  immediately,  and 
by  next  mail,  their  check  on  a  bank  in  New  York  city 
in  favor  of  defendants  for  the  price  of  the  drafts.  In  June, 
1884,  the  plaintiffs  applied  to  the  Harrisons  for  drafts 
on  Berlin,  payable  to  the  order  of  Charles  Mayer  &  Co., 
sending  them  a  memorandum  of  what  they  required. 
The  Harrisons  thereupon  wrote   to  defendants,  inclos- 
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ing  plaintiffs'  memorandum  with  a  request  in  this — 
their  usual  form — "  as  per  inclosed  memorandum,  send 
to  us  your  sight  draft  on  Berlin  to  the  order  of  Charles 

Mayer  &  Co.  of  R.  M.  $ with  statement  of  cost, 

and  we  will  remit  as  usual,  etc."  The  defendants  sent 
to  Harrisons  the  drafts  on  Berlin,  as  required  by  plain- 
tiffs, and  on  delivery  of  them  to  plaintiffs  in  Indian- 
apolis, the  plaintiffs  immediately  paid  the  Harrisons  for 
the  drafts,  by  drawing  a  check  for  the  amount,  accord- 
ing to  their  custom,  on  the  Harrisons'  bank  in  favor  of 
Harrisons,  against  their  deposit  there,  which  was  then 
ample  in  amount  to  meet  the  check. 

The  Harrisons  did  not  pay  the  defendants  according 
to  their  custom,  by  remitting  to  them  by  return  of  mail, 
check  on  a  New  York  city  bank  for  the  amount  of  th6 
drafts  sold  them,  but  immediately  after  the  delivery 
of  the  drafts  to  the  plaintiffs  and  the  payment  for  the 
same  by  them  to  Harrisons,  the  Harrisons'  bank  stopped 
payment  and  has  been,  and  is  now,  insolvent.  The 
drafts  were  presented  to  the  drawee  in  Berlin  for  pay- 
ment, and  payment  was  refused — ^and  the  plaintiffs 
bring  this  action  against  the  defendants  to  recover  the 
amounts  of  the  drafts  and  ten  per  cent.,  in  lieu  of  inter- 
est and  other  expenses,  pursuant  to  statute.  On  pay- 
ment by  the  plaintiffs  to  the  Harrisons  for  these  drafts 
by  check  on  the  Harrisons'  bank,  that  bank,  as  was  the 
custom,  charged  the  check  against  the  deposit  account 
of  the  plaintiffs,  and  the  check  was  entered  in  the  plain- 
tiffs' bank  book,  and  the  check  itself  was  afterwards 
returned  to  the  plaintiffs  with  the  bank's  cancelling 
mark  upon  it.  The  plaintiffs  had  no  knowledge  of  the 
nature  and  condition  of  the  dealings  between  Harrisons 
and  defendants  as  the  purchase  of  these  drafts. 

On  these  facts  the  questions  now  arise : 

First : — Did  the  Harrisons  acquire  a  good  title  to  the 
drafts  as  against  the  defendants  as  vendors  ? 

Second  : — If  they  did  not  acquire  such  title,  did  the 
plaintiffs  become  purchasers  of  the  drafts  from  Harrisons 
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for  a  valuable  consideration  so  as  to  defeat  any  equita- 
ble claim  in  favor  of  defendants  ? 

The  learned  trial  judge  held  in  favor  of  the  "def en- 
dants  on  both  questions. 

As  to  the  first  question  there  can  be  little  doubt  but 
that  the  ruling  of  the  learned  trial  judge  was  right. 

The  invariable  custom  of  dealing  between  Harrisons 
and  the  defendants,  was  that  they  should  pay  defendants 
for  the  drafts  by  return  of  mail.  The  drafts  in  question 
were  sold  expressly  in  accordance  with  that  custom. 
No  credit  was  extended.  The  sale  was  made  on  expec- 
tation of  immediate  payment.  The  defendants  have 
still  a  lien  on  their  drafts  and  the  right  to  rescind  the 
sale ;  and  their  right  to  follow  and  reclaim  the  drafts 
upon  the  insolvency  of  the  Harrisons,  was  an  equitable 
and  legal  right.     Muller  v.  Pondir,  55  N.  Y.  325,  337. 

On  the  second  question,  the  trial  judge  found  also 
against  the  plaintiffs,  and  it  is  strenuously  contended  on 
behalf  of  the  plaintiffs,  that  the  ruling  on  that  point  was 
incorrect.  The  relations  between  the  plaintiffs  and 
Harrisons'  bank  as  to  the  j^laintiffs'  deposit,  were  those  of 
debtor  and  creditor.  The  bank  owed  the  whole  amount 
of  the  deposit  to  the  plaintiffs,  and  it  was  payable  to 
their  order  in  cash  on  demand.  The  result  of  their 
drawing  their  check  on  Harrisons'  bank  in  favor  of 
Harrisons  for  the  price  of  the  draft,  was  to  cancel  their 
claim  against  the  bank  to  that  extent  and  reduce  the 
amount  of  their  deposit.  The  claim  of  Harrisons  against 
the  plaintiffs  for  the  price  of  the  drafts  was  also  sat- 
isfied, and  was  thus,  as  it  seems  to  me,  equivalent  to 
actual  and  bona  fide  payment  in  cash  for  the  drafts. 

Under  the  English  authorities  such  a  transaction 
would  have  given  to  the  plaintiffs  all  rights  of  a  pur- 
chaser for  a  valuable  consideration.  Daniels  on  Negotia- 
ble Instruments,  §§  827,  828,  et  seq. 

The  rule  laid  down  in  the  leading  cases  in  New  York,  is 
that  to  constitute  the  transferee  of  a  negotiable  instrument 
a  purchaser  "  for  value,"  so  as  to  protect  him  against 
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defenses  available  against  his  transferer,  he  must  pay 
something  in  money  or  property — some  subsisting  debt 
must  ffe  satisfied  or  suspended,  or  new  responsibility  in- 
curred ;  and  that  the  mere  transfer  of  the  paper  as  col- 
lateral security  for  an  antecedent  debt  or  liability  does 
not,  per  8e,  place  the  transferee  on  the  superior  foot- 
ing of  a  holder  for  value.  Daniels  on  Negotiable  In- 
struments, where  various  leading  New  York  decisions 
are  collected.  §  831,  C.  The  question  was  further 
examined  in  Phoenix  etc.  Co.  v.  Church,  81  iVl  Y.  221 
(1880).  The  court  there,  after  an  exhaustive  review  of 
the  authorities  in  this  state,  thus  expressed  its  opinion  : — 

"  In  view  of  this  long  line  of  authorities,  it  must  be 
regarded  as  the  settled  doctrine  in  this  state,  that  the 
surrender  by  a  creditor  of  the  past  due  notes  of  a  debt- 
or, upon  receiving  from  him,  in  good  faith,  before 
maturity,  the  note  of  a  third  person,  in  place  of  the 
note  surrendered,  constitutes  the  creditor  a  holder  for 
value  of  the  note  thus  taken,  and  protects  him  against 
the  defenses  and  equities  of  the  antecedent  parties,  and 
that  it  is  immaterial  whether  the  note  surrendered  was 
given  to  the  creditor  for  goods  sold,  or  money  loaned, 
or  under  circumstances,  which  would  leave  the  original 
debt  represented  by  the  note  in  existence,  enforceable 
against  the  debtor,  or  whether  by  surrendering  the  note 
the  creditor  parted  with  his  entire  right  of  action." 

In  the  case  at  bar,  the  act  of  giving  plaintiffs  checks 
on  Harrisons'  bank  in  favor  of  Harrisons,  satisfied  and 
cancelled  plaintiffs'  claim  against  the  bank  for  money 
due  the  plaintiffs  by  the  bank,  to  the  amount  cov- 
ered by  the  checks ;  and  by  that  act  also,  the  drafts 
then  sold  and  delivered  by  Harrisons  to  the  plaintiffs, 
were  paid  for  and  this  result  was  not  conditional  but 
absolute. 

That  on  the  refusal  of  the  drawee  of  the  drafts  to  pay 
them,  an  action  might  accrue  to  plaintiffs  against  Har- 
risons to  recover  the  money  paid  them  by  the  plaintiffs 
on  the  purchase  of  drafts  which  turned  out  worthless. 


/ ' 
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does  not  alter  the  rights  of  plaintiffs  against  the  defen- 
dants. 

In  the  extract  from  the  opinion  of  the  court  given 
above,  this  contingency  seems  to  have  been  considered 
and  dismissed  as  unimportant.  See  also  Pratt  v.  Coman^ 
37  N.  r.  442. 

There  can  be  no  question  as  to  the  bona  fides  of  the 
plaintiffs  in  the  case  at  bar  or  of  the  intention  of  them 
and  Harrisons  that  full  title  in  the  drafts  should  be  con- 
veyed to  the  plaintiffs  in  consideration  of  the  payments 
made  them  in  the  usual  way — that  is,  by  checks 
against  their  deposit  in  the  Harrisons'  bank.  That  was 
the  method  of  payment  invariably  adopted  by  them. 
It  was  not  a  nominal  payment  only,  but  actual,  sufl&- 
cient,  final,  and  conclusive ;  and  Harrisons'  bank  have 
now  in  their  hands  the  money  of  plaintiffs  which  the 
checks  represented.  Before  receipt  of  these  checks, 
they  owed  that  money  to  the  plaintiffs.  On  delivery 
to  plaintiffs  of  the  drafts,  that  money  ceased  to  be  due 
by  them  to  the  plaintiffs,  but  became  the  money  of  the 
Harrisons  by  means  of  the  plaintiffs'  check  given  to  the 
Harrisons. 

The  antecedent  debt  of  the  bank  to  plaintiffs  was  so 
far  absolutely  satisfied,  and  that  constitutes  a  valuable 
consideration.     Rome  Bank  v.  Craig,  102  N.  T.  336. 

This  is  a  case  where  one  of  two  innocent  parties  must 
suffer.  Both  acted  in  equal  good  faith.  The  plaintiffs 
acquired  the  actual  possession  of  the  drafts  by  the  act 
of  the  defendants.  The  plaintiffs  paid  for  the  drafts  to 
the  person  who  had  the  apparent  ownership  of  the 
drafts  and  apparently  full  title  to  transfer  them.  The 
transfer  by  him  ^  to  them,  was,  as  such  transfers  had  al- 
ways been  made.  The  plaintiffs'  payments  for  the 
drafts  to  their  transferer  was  exactly  as  such  payments 
had  invariably  been  made  theretofore.  In  my  opinion, 
the  plaintiff s  claim  is  superior  to  that  of  defendants,  and 
the  legal  title  to  the  drafts  was  vested  in  them  free 
from  any  equities  in  the  defendants. 
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The  judgment  should  be  reversed,  and  a  new  trial 
ordered  with  costs  to  appellants  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.  concurred. 


THE  NATIONAL  OLEO  METER  COMPANY,  Re- 
SPONDENT,  V.  WALTER  M.  JACKSON,  Appellant. 

Practice — Examination  of  papers  before  trials  agreeably  to  section  808  of 

the  Code. 

Where  on  a  motion  for  the  examination  of  papers  before  the  trial,  mider 
section  803  of  the  Code,  the  plaintiff  avers  under  oath  that  he  is  advised 
and  verily  believes  that  the  papere  are  in  the  possession  or  under  the 
control  of  defendant,  and  the  defendant  does  not  deny  the  fact,  the  court 
is  justified  in  believing  that  he  has  it  in  his  power  to  produce  them,  and 
will  order  accordingly  if  the  case  is  otherwise  complete,  and  in  compli- 
ance with  said  section  805. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gormak,  JJ. 

Decided  May  2,  1887. 

Appeal  from  an  order  of  the  special  term  granting 
plaintiff's  motion  for  an  inspection  of  certain  written 
agreements  in  the  possession  or  under  the  control  of  the 
defendant. 

Isaac  Angel,  attorney,  and  William  Stone,  of  counsel, 
for  appellant. 

Edmund  Coffin,  Jr.,  attorney,  and  George  C.  Holt,  of 
counsel,  for  respondent. 

By  the  Court. — O'Gorman,  J. — ^This  is  an  appeal 
from  an  order  granting  plaintiff's  motion  for'  an  inspec- 
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tion  of  certain  written  agreements,  which  plaintiff  is 
advised  and  verily  believes  are  in  the  possession  or  under 
the  control  of  the  defendant,  and  are  material  and  nec- 
essary to  the  plaintiff's  cause  of  action  and  defence 
against  defendant's  counterclaim  upon  the  trial.  Plain- 
tiff also  avers  that  it  cannot  safely  proceed  to  trial  with- 
out them  or  a  sworn  copy  of  them.  Defendant,  in  his 
answer  to  the  plaintiff's  petition,  avers  that  the  agree- 
ments, examination  of  which  the  plaintiff  desires,  if 
ever  executed,  were  in  duplicate,  and  that  a  duplicate 
original  should  be  in  the  hands  of  a  corporation  known 
as  the  "  Rhode  Island  Company ;"  and  that  the  officer  of 
that  company  can  be  examined  outside  the  state  by  com- 
mission. On  these  statements  the  defendant  objected  to 
the  granting  of  the  order,  because : — 

First :  The  petitioner  did  not  swear  absolutely,  but 
only  on  his  belief,  that  the  agreements  were  in  the  pos- 
session or  under  the  control  of  the  defendant.  This  ob- 
jection is  not  well  taken.  The  defendant  does  not  deny 
that  the  agreements  were  under  his  control,  and  the 
court  is  justified  in  believing  that  he  has  it  in  his  power 
to  produce  the  agreements  under  the  order.  The  plain- 
tiff has  given  satisfactory  proof  by  afl&davit  in  compli- 
ance with  Code,  §  805.  The  fact  that  a  duplicate  origi- 
nal shpuld  be  in  the  hands  of  a  corporation  in  Rhode 
Island  should  not  absolve  the  defendant  from  produc- 
ing the  copy  in  his  possession,  or  certainly  under  his 
control. 

The  objection  that  the  agreements  are  not  material  to 
the  issues  to  be  tried  in  the  action  and  would  not,  if  pro- 
duced, contain  evidence  relevant  or  admissible  is  equally 
without  merit.  The  action  is  brought  to  compel  specific 
performance  of  a  contract,  the  existence  of  which  is  ad- 
mitted by  the  defendant,  that  he  would  assign  to  a  cor- 
poration called  "  The  Standard  Hydro  Carbon  Machine 
Co."  all  such  patents  as  he  should  obtain  for  improve- 
ments in  the  manufacture  and  use  of  gas.  The  plaintiff 
company  claims  to  have  succeeded,  by  assignment,  to  all 
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the  rights  of  the  "  Standard  &c.  Co."  The  defence  is 
that  the  "  Standard  &c.  Co."  had  failed  to  pay  the  ex- 
penses incurred  by  defendant  in  nuiking  experiments,  &c. 
To  this,  plaintiff  replies  that,  by  agreements  in  writ- 
ing between  the  defendant  and  the  said  "  Rhode  Island 
Company  "  and  others,  and  the  defendant,  2,800  shares 
of  stock  in  the  "  Standard  &c.  Co."  were  placed  in  the 
hands  of  the  defendant  for  the  purpose  of  selling  the 
same  at  a  fixed  price,  and  holding  the  proceeds  for  the 
benefit  of  the  '^Standard  &c.  Co.";  that  he  did  sell 
these  shares,  and  that  the  sale  thereof  ought  to  have 
produced  $13,000,  all  of  which  sum  he  should  have 
held  in  trust  for  the  "  Standard  &c.  Co.,"  of  which  he 
was  at  the  time  a  trustee  and  the  president ;  and  that 
out  of  these  moneys  in  his  hands  belonging  to  the  com- 
pany, he  'should  have  defrayed  the  expenses  of  his 
LpJriments  and  taking  out  pLnts. 

The  purport  and  effect  of  these  agreements,  entered 
into  with  defendant  for  the  benefit  of  the  "Standard 
&c.  Co.,"  would  be  material  and  relevant  to  the  issue 
whether  or  no  the  "  Standard  &c.  Co."  had  failed  to  pay 
defendant's  expenses,  or  whether  he  had  not  moneys 
belonging  to  that  company  placed  in  his  hands  in  trust, 
and  which  he  could  have  legitimately  applied  to  the 
payment  of  the  expenses,  for  which  he  avers  he  received 
no  payment  from  that  company. 

The  plaintiff's  petition  seems  to  have  been  presented 
in  good  faith,  and  the  order  granting  its  prayer  should 
be  sustained. 

The  order  is  affirmed  with  ten  dollars  costs. 

Sedgwick,  Ch.  J.,  and  Freedman^  J.,  concurred. 


•l 
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LOUIS  H.  ALLEN,  et.  al.,  Plaintiffs,  v.  AUGUSTUS 

BAUS  &  COMPANY,  Defendant. 

Contract — Construction  of  a  clause  thereof  in  regard  to  certain  acts  estab- 
lishing prima  facie  evidence  of  the  genuineness  of  other  contracts  named 
therein. 

The  plaintiffs  contracted  in  writing  with  defendants  to  procure  contracts 
with  publishers  of  weekly  newspapers  for  the  publication" of  copies  of 
defendants^  business  cards,  and  to  assign  such  conti*acts  to  defendants. 
This  contract  also  provided,  that  if  requested  by  defendants,  the  plaintiffs 
should  furnish  the  defendants  with  an  affidavit  to  the  effect  that  each  of 
the  proposed  contracts  was  in  all  respects  genuine,  but  if  no  such  request 
was  made  within  ten  days  after  the  delivery  of  any  such  contract  the  affida- 
vit should  be  considered  as  waived,  and  **  any  such  publisher's  contract 
shall,  in  either  event,  be  accepted  as  prima  facie  evidence  that  it  is  in 
all  respects  genuine." 

Held,  that  this  provision  in  regard  to  the  acceptance  of  the  contracts,  as 
**  prima  facie  evidence"  of  its  genuineness,  did  not  relieve  the  plaintiffs 
from  due  proof,  that  each  of  the  papers  presented  was  a  publisher's 
contract  and  duly  executed,  as  is  required  in  every  other  case  where  a 
paper  purporting  to  be  a  contract  is  offered  in  evidence,  and  objected  to, 
or  not  admitted  by  the  opposing  party. 

The  laws  of  evidence  are  rigid,  and  the  courts  will  not  allow  them  to  be 
superseded  or  relaxed  by  the  terms  of  a  contract,  unless  the  contract 
is  positive  and  free  from  ambiguity  and  not  against  public  policy.  In 
the  case  at  bar  the  proper  construction  of  the  conti*act  is,  that  it  does , 
not  provide  that  any  paper  presented  shall  be  of  itself  prima  facie  evi- 
dence that  it  is  genuine,  but  only  such  a  paper  as  shall  be  a  publisher's 
contract,  and  that  fact  should  be  proved  in  the  case. 

Before  Freedman,  and  0' Gorman,  J  J. 

Decided  May  2,  1887. 

Motion  on  the  part  of  the  plaintiffs  for  a  new  trial 
on  exceptions  ordered  to  be  heard  in  the  first  instance 
at  general  term. 


448  ALLEN  v.  BAUS  <&  CO. 

Opinion  of  the  Court,  b}'  O'Gormak,  J.  j 

Arthur  C.  Palmer  and  Daniel  C.  Briggs,  of  counsel 
for  plaintiffs. 

Ashbel  P.  Fitchy  for  defendant. 

By  the  Court.— tO'Gorman,  J. — ^The  plaintiffs  are 
partners  doing  business  as  advertising  agents  in  the 
city  of  New  York.  The  defendants  are  a  corporation 
engaged  in  the  manufacture  of  pianos  in  that  city.  In 
November,  1885,  the  plaintiffs  entered  into  a  contract 
in  writing  with  the  defendants  to  procure  for  defendants 
contracts  with  publishers  of  weekly  newspapers  in  the 
United  States,  not  to  exceed  in  number  one  thousand, 
for  the  publication  in  their  newspapers  of  copies  of 
defendants'  business  card  for  a  period  of  six  months. 
For  procuring  these  contracts,  plaintiffs  were  to  receive, 
in  each  instance,  five  dollars  from  the  defendants.  In 
each  instance,  the  contract  was  to  be  made  between  the 
publisher  and  the  plaintiffs,  in  a  specified  form  agreed 
on  between  plaintiffs  and  defendants,  and  in  each  in- 
stance, that  contract  was  to  be  assigned  to  defendants 
by  the  plaintiffs,  by  indorsement  on  the  contract.  The 
contract  between  the  plaintiffs  and  defendants  also  pro- 
vided that,  if  requested  by  "Baus  &  Co."  (the  de- 
fendants), a  member  of  the  firm  of  "Allen  Bros.,"  shall 
^furnish  the  assignee  (the  defendants)  with  an  affidavit 
stating  that  he  verily  believes  said  contract  to  be  in  all 
respects  genuine  ;  but  if  such  request  be  not  made  within 
ten  days  after  delivery  of  any  such  contract,  the  affi- 
davit shall  be  held  to  be  waived,  and  any  such  publish- 
er's contract  shall  in  either  event,  be  accepted  as  prima 
facie  evidence  that  it  is,  in  all  respects^  genuine. 

The  plaintiffs  did  procure  certain  contracts  with  pub- 
lishers and  delivered  them  duly  assigned  to  the  defend- 
ants, and  were  paid  for  the  same  at  the  rate  provided 
for  in  the  contract. 

Subsequently,  however,  in  May,  1886,  plaintiffs  ten- 
dered to  the  defendants  papers  purporting  to  be  four 
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hundred  and  twenty  of  such  contracts,  duly  assigned  to 
them,  with  copies  of  newspapers  containing  defendants' 
advertisement,  but  the  defendants  refused  to  accept  said 
papers,  or  any  of  them.  No  request  was  made  by  de- 
fendants for  any  affidavit  of  a  member  of  plaintiffs'  firm. 
The  plaintiffs  have  brought  this  action  against  the  de- 
fendants for  this  alleged  breach  of  contract. 

At  the  trial,  the  plaintiffs'  counsel  offered,  as  evidence, 
420  papers  which  he  clakned  to  be  420  contracts  with 
publishers,  and  420  newspapers,  said  to  contain  the 
advertisements  of  defendants'  business,  as  called  for  by 
the  contracts.  Objection  was  made  by  defendants' 
counsel  to  the  admission  of  these  papers  in  evidence, 
without  the  usual  proof  of  the  due  execution  thereof  as 
required  by  law. 

The  objection  was  sustained  and  exception  taken  on 
behalf  of  the  plaintiffs. 

The  learned  trial  judge  held  that  the  contracts  should 
be  proved  to  be  publishers'  contracts.  The  question  to 
be  considered  on  this  appeal  is,  whether  by  the  special 
terms  of  the  agreement  between  plaintiffs  and  defend- 
ants that  "any  such  publisher's  contract  shall  be  ac- 
cepted as  prima  facie  evidence  that  it  is  in  all  respects 
genuine" ;  the  law  and  rules  of  evidence  are  in  this  case 
to  be  siiperseded  by  a  rule  made  by  the  parties  and 
specially  applicable  to  this  case. 

Before  deciding  that  question  in  the  affirmative,  this 
court  should  be  well  satisfied  that  such  was  the  actual 
intention  of  the  parties,  as  ascertained  by  a  careful  and 
strict  construction  of  the  language  and  purpose  of  the 
contract  itself. 

The  result  of  this  interpretation  of  the  contract  would 
be,  that  on  presentation  to  the  defendants  of  each  paper 
purporting  to  be  a  publisher's  contract  with  the  affidavit 
of  one  of  the  plaintiffs'  firm  (if  requested)  that  he 
verily  believed  the  contract  to  be,  in  all  respects,  gen- 
uine, the  defendants  would  be  bound  to  accept  the 
contract  as  prima  facie  genuine,  and  pay  plaintiffs 
Vol.  XXn— 29 
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for  each  contract  five  dollars.  The  defendants  would 
also  be  bound,  as  provided  in  the  contract  between  them 
and  the  plaintiffs,  to  provide  each  publisher  with  a  piano 
of  defendants'  make,  of  which  the  regular  price  was 
$900  cash,  for  $250  cash.  If  that,  however,  were  the 
actual  agreement,  the  defendants  were,  of  course,  bound 
by  it. 

The  question  here  is  what  are  the  proper  construc- 
tion and  interpretation  of  these  words  in  the  contract: — 
"Any  such  publishers  contract  shall  be  accepted  as 
prima  facie  evidence  that  it  is,  in  all  respects,  gen- 
mne. 

The  first  essential  quality  of  the  paper  presented  was 
clearly  that  it  should  be  a  publisher  s  contract^  and 
unless  that  fact  were  admitted  or  proved,  the  paper  was 
not  admissible  as  prima  fade  evidence  of  anything, 
even  as  between  the  parties ;  and  it  could  not  be  admitted 
as  evidence  at  a  trial,  in  a  court  of  law,  without  due 
proof  according  to  law,  that  it  had  been  duly  executed 
by  a  publisher. 

The  learned  trial  judge  so  held,  and  his  ruling  was 
right. 

The  laws  of  evidence  in  courts  of  justice  are  rigid, 
and  their  wisdom  and  efficacy  have  been  tested  and 
proved  by  long  use.  To  allow  them  to  be  sup.erseded 
or  relaxed  to  meet  a  special  case,  would  be  to  unsettle 
established  rules,  and  therefore  the  courts  will  not  per- 
mit it  to  be  done  by  contract,  except  where  the  contract 
is  positive  and  free  from  ambiguity  and  not  against  pub- 
lic policy. 

In  the  case  at  bar,  however,  the  proper  construction 
of  the  contract  renders  all  such  antagonism  unnecessary. 
The  contract  does  not  provide  that  any  paper  presented 
to  defendant  by  plaintiffs  shall  be,  of  itself  prima 
facie  evidence  that  it  is  genuine,  but  only  such  paper 
as  shall  be  ^  publisher  s  contract ;  and  that  fact  should 
have  been  proved  in  the  case  at  bar,  as  is  required  in 
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every  other  case,  where  a  paper  purporting  to  be  a  con- 
tract is  put  in  evidence. 

Plaintiffs'  exceptions  should  be  overruled  and  judg- 
ment absolute  ordered  for  defendants,  dismissing  plain- 
tiffs' complaint  with  costs. 

The  appeal  from  the  order  dismissing  the  complgint 
and  directing  plaintiffs'  exceptions  to  be  heard  in  the 
first  instance  at  the  General  Term,  should  be  dismissed 
as  wholly  unauthorized. 

Freedman,  J.,  concurred. 


In  the  Matter  of  the  Application  of  JOHN  E. 
PAESONS  TO  REQUIRE  JAMES  J.  SLEVIN,  as 
Register  of  New  York,  etc.,  to  tax  certain 

FEES. 

Taxation  of  the  fees  of  the  Register  of  the  cUy  and  county  of  New  York  upon 

his  return  to  a  requisition  for  a  search. 

The  fees  of  the  Register  may  be  taxed  by  a  judge  of  the  Superior  Court 
of  New  York.     (Section  3287  of  the  Code  of  Civil  Procedure.) 

The  Register  claimed  fees  for  searches  made  upon  sixteen  distinct  parcels 
included  in  one  requisition  at  $57.30  each,  total  fees  $917.05. 

Held,  that  the  statute  permits  multiplication  for  each  year,  each  name  and 
each  kind  of  conveyance  or  lien  searched  for.  It  is  silent  as  to  the 
number  of  lots  or  parcels  which  may  be  affected  by  the  same  name, 
or  the  same  conveyance  or  lien.  Consequently,  under  the  operation  of 
the  rule,  **Expressio  unius  est  exclusio  alleritis,^''  no  authority  can  be 
implied  for  a  multiplication  by  the  number  of  lots  or  parcels,  no  matter 
how  distinct,  embraced  by  the  same  requisition. 

Beldf  that  the  only  fees  that  could  be  charged  were  those  arising  from 
the  search  for  one  parcel,  $57.55. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  2,  1887. 
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Appeal  by  Register  from  order  taxing  his  fees  as 
Register,  etc. 

The  facts  appear  in  the  following  opinion  of  the 
Special  Term : 

Freedman,  J. — ^This  is  a  proceeding  to  tax  the  fees 
of  the  Register  of  the  city  and  county  of  New  York 
upon  his  return  to  a  requisition  of  search  in  the  records 
of  his  oflSce,  put  in  by  Mr.  Parsons,  as  attorney  for  the 
estate  of  Walter  Bowne,  deceased.  The  right  to  have 
the  Register's  fees  taxed  by  a  justice  of  the  Supreme 
Court,  or  a  judge  of  a  Superior  City  Court,  is  given 
by  section  3287  of  the  Code  of  Civil  Procedure. 

The  requisition  required  a  search  to  be  made  for 
mortgages,  conveyances,  and  all  other  instruments  in 
writing  and  incumbrances  upon,  or  affecting  the  title  of 
.sixteen  distinct  parcels  of  property  situated  in  different 
portions  Of  the  city,  and  the  search  was  to  be  made 
against  certain  names  and  for  certain  periods  specified. 

The  Register's  contention  is  that  the  fees  amount  to 
$917.05,  and  this  result  is  arrived  at  by  the  following 
computation,  viz. : 

Search  against  1  name  for  91  years     .     .     .91  years. 
"     '  1  name  for  1  year      ....     1  year. 
"      29  names  for  10  years  each     .  290  years. 


66 


Total  number  of  years      .     .     .     382 

382  years  for  mortgages  at  5  cents  each  •  .  $19  10 
382  "  for  conveyances  at  5  cents  each  .  .  19  10 
382     "      for  all  other  instnunents  at  5  cents 

each 19  10 


$57  30 


16  distinct  parcels  at  $57.30  each    ....     $916  80 
For  certificate 25 

Total $917  05 


MATTER  OF  PARSONS.  453 



Opinion  by  Freedmax,  J. 

The  duty  to  make  the  search  was  imposed  upon  the 
Register  of  the  city  and  county  of  New  York  by  the 
provisions  of  chapter  531  of  the  Laws  of  1884,  and  that 
statute  is  now  the  only  law  under  which  the  Register 
is  entitled  to  collect  any  fees.  By  that  statute  the  suc- 
cessor of  the  Register  iJien  in  office  was  made  a  salaried 
officer,  and  his  compensation  was  fixed  at  and  after  the 
rate  of  ^12,000  per  year  in  lieu  of  fees.  It  was  also  en- 
acted that  all  fees  which  may  be  collected  by  the 
Register  under  the  new  system  shall  belong  to  and  be 
for  the  benefit  of  the  city  and  county  of  New  York, 
and  that  they  shall  be  collected  by  the  Register  and  by 
him  accounted  for  and  paid  over  monthly  into  the 
treasury  of  the  said  city  and  county.  The  statute  then 
prescribes  certain  fees  to  be  thus  collected  for  certain 
services  to  be  performed  by  the  Register.  The  only 
provisions  material  to  the  present  inquiry  are  contained 
in  the  4th  section,  as  follows :  » 

"For  searching  and  certifying  the  title  to  and  en- 
cumbrances upon  real  property,  for  each  year  for  which 
the  search  is  made,  for  each  name  and  for  each  kind  of 
conveyance  or  lien,  five  cents." 

"Every  certificate  other  than  to  a  paper,  for  the 
copying  of  which  he  is  entitled  to  a  fee,  twenty-five 
cents/' 

These  provisions  are  re-enactments  of  provisions 
contained  in  section  3304  of  the  Code  of  Civil  Proced- 
ure, and  the  last-named  provisions  were  re-enactments 
of  similar  provisions  contained  in  2  Revised  Statutes, 
part  3,  chapter  10,  title  3.  One  of  the  said  provisions 
of  the  Revised  Stotutes  which  applied  to  the  Register 
of  the  city  and  county  of  New  York  (§30)  was  as 
follows : 

*^  To  a  county  clerk,  for  searching  the  records  in  his 
office,  or  the  records  of  mortgages  deposited  in  his 
office  by  loan  officers  and  commissioners  of  loans  or 
the  dockets  of  judgments,  for  each  year,  five  cents." 

This  provision  was  construed  by  the  Court  of  Appeals 
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and  held  to  contemplate  compensation  for  four  distinct 
lines  of  searches,  viz. : 

1.  For  mortgages. 

2.  For  conveyances. 

3.  For  mortgages  deposited  by  loan  officers  and  com- 
missioners of  loans,  and 

4.  For  judgments.  (Curtis  v.  McNair,  68  JV.  F.  198.) 
If,  under  the  section  of  the  Revised  Statutes  thus  con- 
strued, the  Register  was  entitled  to  charge  five  cents 
for  mortgages,  five  cents  for  deeds,  etc.,  he  is,  under  the 
law  as  it  now  stands,  clearly  entitled  to  charge  five 
cents  for  deeds,  five  cents  for  mortgages,  and  five  cents 
for  all  other  instruments  on  record  which  are  not  em- 
braced under  the  general  head  of  mortgages  or  convey- 
ances. The  law  expressly  says  "  each  kind  of  conveyance 
or  lien." 

But  I  cannot  find  any  authority  in  the  statute  for  a 
jnultiplication  of  the  fee  expressly  given  by  the  number 
of  lots  or  parcels  covered  by  the  same  requisition. 
The  statute  permits  multiplication  for  each  year,  for 
each  name,  and  each  kind  of  conveyance  or  lien, 
searched  for.  It  is  silent  as  to  the  number  of  lots  or 
parcels  which  may  be  affected  by  the  same  name  or 
the  same  conveyance  or  lien.  Consequently,  under  the 
operation  of  the  familiar  rule,  "  expressio  unius  est  ex- 
clusio  alteriuSy''  no  authority  can  be  implied  for  a  mul- 
tiplication by  the  number  of  lots  or  parcels,  no  matter 
how  distinct,  embraced  by  the  same  requisition.  This 
seems  to  be  so  free  from  doiibt  as  to  justify  a  refusal  to 
pursue  th^  investigation  any  farther. 

But  the  learned  counsel  to  the  corporation  who  ap- 
peared to  protect  the  interests  of  the  city  and  county, 
because  the  Register  has  no  personal  interest  in  this 
matter,  showed  that,  for  a  long  time  past,  it  has  been 
the  established  custom  of  the  Register  s  office  to  charge 
a  separate  fee  for  each  distinct  parcel  of  land  covered 
by  the  same  requisition ;  that  a  disturbance  of  that  cus- 
tom by  a  different  interpretation  or  construction  of  the 
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statute  would,  in  a  case  like  the  present,  yield  to  the 
public  treasury  a  wholly  inadequate  compensation  for 
the  services  to  be  rendered ;  and  that,  even  as  it  is,  the 
returns  of  the  Register's  office  for  the  months  of  Janu- 
ary and  February,  1887,  indicate  that  the  receipts  of 
the  Register's  office  for  the  year  will  probably  be  less 
than  the  entire  expense  incurred  by  the  city  and  county 
of  New  York  for  maintaining  the  said  office. 

I  have  given  to  this  contention  a  good  deal  of 
thought,  but  cannot  find  that  it  would  justify  a  differ- 
ent interpretation  or  construction  of  the  statute  than 
above  indicated.  There  are,  it  is  true,  various  rules 
of  construction  and  of  interpretation,  which,  briefly 
summed  up,  are  to  the  effect  that  the  rights  of  the  gov- 
ernment are  not  to  be  taken  away  by  ambiguous  words, 
but  only  by  clear  and  unequivocal  language.  But  these 
rights,  properly  understood,  do  not  include  the  right  of 
an  officer,  either  in  his  own  behalf  or  in  behalf  of  a  mu- 
nicipal corporation,  to  collect  fees  for  certain  services. 
Every  such  fee,  and  the  amount  thereof,  depends  upon 
an  express  enactment.  True,  it  is  not  necessary  that 
the  legislature  should  directly  authorize  a  fee  or  the 
amount  thereof.  It  may  empower  a  municipal  corpora- 
tion or  an  officer  in  general  terms  to  collect  certain  fees 
and  to  fix  the  amount  thereof.  But  in  every  such  case 
the  general  grant  of  power  must  be  broad  enough  for 
the  purpose.  Beyond  that  the  right  to  collect  a  certain 
amount  as  a  fee  cannot,  in  the  nature  of  things,  rest 
upon  a  mere  implication  or  a  strained  construction  of  a 
statute.  In  the  cavse  at  bar,  there  is  no  such  general 
grant  of  power.  The  legislature  undertook  to  regulate 
the  subject  directly,  and  in  doing  so  no  right  was  con- 
ferred to  multiply  the  fee  by  the  number  of  distinct  par- 
cels covered  by  the  same  requisition.  Moreover,  the 
Code  of  Civil  Procedure  not  only  gives  to  a  person  feel- 
ing aggrieved  the  right  to  apply  for  a  taxation  of  every 
fee  charged  by  the  Register,  but  it  further  provides  that 
each  public  officer,  upon  whom  a  duty  is  expressly  im- 
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posed  by  law,  must  execute  the  same  without  fee  or 
reward,  except  where  a  fee  or  other  compensation  there- 
for is  expressly  allowed  by  law,  and  that  an  officer  or 
person  to  whom  a  fee  or  other  compensation  is  allowed 
by  law,  for  any  service,  shall  not  charge  or  receive  a 
greater  fee  or  reward  for  that  service  than  is  so  allowed 
(§  3280). 

A  careful  examination  of  chapter  531  of  the  Laws  of 
1884,  as  a  whole,  also  fails  to  disclose  any  reason  lead- 
ing to  a  different  result.  There  is  nothing  in  the  stat- 
ute, as  a  whole,  or  the  intent  or  policy  thereof,  which 
sanctions  any  custom  theretofore  existing  in  the  Regis- 
ter's office,  or  which  permits  me  to  disregard  the  ordi- 
nary rules  of  statutory  and  grammatical  construction. 
Probably  the  legislature  was  of  the  opinion  that  cases 
like  the  present,  or  cases  involving  a  considerable  num- 
ber of  distinct  parcels,  were  not  likely  to  occur  in  great 
numbers,  and  that,  therefore,  it  was  not  worth  while  to 
make  specific  provision  for  them.  If,  in  fact,  such  cases 
are  of  frequent  occurrence,  and  the  interpretation  and 
construction  given  by  me  to  the  statute  should  lead  to 
abuses,  the  attention  of  the  legislature  should  be  directed 
to  these  matters.  At  all  events,  the  remedy,  if  any 
should  be  had,  must  come  through  legislation. 

For  the  reasons  stated,  the  Register,  upon  the  requi- 
sition in  question,  is  entitled  to  $57.30  for  the  searches 
made,  and  to  25  cents  for  the  certificate  annexed,  mak- 
ing a  total  of  $57.55,  and  his.  fees  are  hereby  taxed 
accordingly. 

E.  Henry  Lacombe^  counsel  to  the  corporation,  attor- 
ney, and  Wm.  L.  Turner^  of  counsel  for  appellant. 

H,  B.  Clo8807iy  for  respondent. 

Per  Curiam. — Order  appealed  from,  affirmed  with 
costs,  upon  the  opinion  of  Judge  Freedmak  at  Special 
Term. 
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JOHN  BRADY,  Appellant,  v.  THE  MAYOR,  ETC., 

OF  NEW  YORK,  Respondents. 

BERNARD   BRADY,  Appellant,  v.  THE  MAYOR, 

ETC.,  OF  NEW  YORK,  Respondents. 

Newly  discovered  evidence — As  to  granting  a  new  trial  on  ground  of. 

After  verdict  against  defendants  and  judgment  thereon,  the  court  on  de- 
fendants' motion  made  an  order  vacating  the  judgment  with  leave  to 
defendants  to  serve  an  amended  answer  as  proposed  (with  certain  ex- 
ceptions) and  w^itli  leave  to  plaintiff  to  demur  or  reply.  The  amended 
answer  (leaving  out  the  parts  excerpted  by  the  order)  set  up  a  new  de* 
fence.  Affidavits  were  read  on  the  motion  which  defendants  claimed 
showed  that,  since  the  trial,  testimony  had  been  discovered  which  sus- 
tained the  new  defence.  The  effect  of  tlie  order  was  simply  to  grant  a 
new  trial  on  tlie  issues  raised  by  the  new  defence. 

Held^  that  it  did  not  appear  from  the  affidavits  that  anew  trial  would  have 
a  result  different  from  that  which  had  been  had,  and  therefore  the  order 
should  be  reversed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugko,  JJ. 

Decided  May  18,  1887. 

Appeals  by  plaintiffs  from  order  granting  motions 
for  new  trials. 

The  facts  sufficiently  appear  in  the  opinion. 

L.  Lqflin  Kellogg^  attorney,  and  of  counsel  for  ap- 
pellants on  the  questions  considered  in  the  opinion, 
argued : — ^I.  A  new  trial  cannot  be  granted  in  this  case, 
because  it  is  shown  that  the  evidence  adduced  cannot 
change  the  result.  Schultz  v.  Third  Ave.  K.  R.  Co.,  47 
Super.  Ct  285  ;  Starin  v.  Kelly,  47  Ih.  288  ;  affirmed 
88  N.  Y.  418  ;  Chapman  v.  O'Brien,  39  Super.  Ct.  244  ; 
Fowler  v.  Kelly,  43  Ih.  380. 
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E.  Henry  Lacomhe^  counsel  to  the  corporation,  and 
Hoscoe  Conkling  and  Arthur  H.  Hasten,  of  counsel  for 
respondents,  argued : — I.  The  granting  of  the  motions 
rested  in  the  sound  discretion  of  the  judge  at  Special 
Term,  and  with  the  exercise  of  that  discretion  the  Gen- 
eral Term  will  not  interfere.  Kepner  v,  Betz,  51  Supe- 
rior Court  Reports,  18;  Martin  v.  Gould,  41  lb,  544; 
Tallman  v.  Hinman,  10  How.  89 ;  Field  v.  Stewart,  8 
Abbott,  New  Series,  199;  DeLlamosas  v.  The  Same,  62 
iV.  Y.  619 ;  Henderson  v.  Savage,  40  Superior  Court 
Rejmrts,  221. 

II.  The  affidavits  on  which  the  motions  were  granted 
show  that  all  the  requirements  were  fulfilled  which  this 
court  has  declared  necessary  on  motions  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

Those  requirements  are  stated  in  Raphaelsky  v.  Lynch, 
34  Superior  Court  Reports,  31 ;  Seaver  r.  The  Mayor, 
7  Hun,  331 ;  Lunney  v.  The  Mayor,  14  Weekly  Digest, 
140  ;  Brooks  v.  The  Mayor,  12  Abbott's  New  Cases, 
350  ;  Greer  v.  The  Mayor,  1  Abbott,  New  Series,  206. 

III.  Tlie  facts  of  these  cases  are  such  as  to  render  it 
eminently  proper  that  the  discretion  of  the  court  should 
be  exercised  in  favor  of  the  defendants. 

By  the  Court. — Sedgwick,  Ch.  J. — These  two  ac- 
tions involve  the  rights  of  the  parties,  under  one  con- 
tract made  by  the  plaintiff  in  the  first  action  and  the 
Mayor,  etc.,  of  New  York. 

The  contract  was  for  regulating  and  grading  95th 
street  from  10th  avenue  to  Riverside  drive.  It  provided 
for  the  excavation  of  rock  at  one  fourth  of  a  cent  for 
each  yard  and  of  earth  at  $8  for  each  yard. 

By  the  contract  the  contractor  was  entitled  to  demand 
from  the  city  70  per  cent,  of  the.  contract  value  of  work 
that  should  be  certified  by  the  city  surveyor  to  have 
been  done  from  time  to  time.  The  first  action  was 
brought  by  the  contractor  for  this  70  per  cent,  under  a 
certificate   made  by  the  city  surveyor  on   March    12, 
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1884.  The  original  answer  admitted  that  the  work  had 
been  done  as  averred  in  the  complaint,  but  it  averred 
the  existence  of  certain  facts,  upon  which  it  claimed 
that  the  plaintiff  was  not  the  lowest  bidder  for  the  work 
and  also  that  the  contract  was  fraudulent  and  void.  The 
issue  was  brought  to  trial.  The  plaintiff  had  a  verdict 
for  the  amount  claimed  by  him  and  judgment  was  en-, 
tered  in  February,  1885. 

In  September,  1886,  the  motion  below  was  made.  It 
resulted  in  an  order  that  the  judgment  be  vacated,  with 
leave  to  the  defendants  to  serve  the  answer  proposed  by 
the  motion,  "  except  that  it  shall  not  contain  these  por- 
tions thereof,  setting  up  the  defence  of  fraud,  either  act- 
ual or  constructive,  in  the  making  or  inception  of  the 
cpntract  sued  on."  This  exception  undoubtedly  includes 
the  defence  in  the  proposed  answer,  of  the  plaintiff  not 
having  been  the  lowest  bidder.  It  was  the  intention  of 
the  order  not  to  allow  any  defence  to  be  set  up  anew 
which  had  been  tried  in  the  action  with  knowledge  of 
the  relevant  facts.  The  new  defence  allowed,  is  con- 
tained in  the  following  averments:  ''The  defendants 
admit  that  a  certain  certificate  was  made  and  signed  by 
the  city  surveyor  employed  in  the  work,  which  pur- 
ported to  state  the  respective  quantities  of  earth  and 
rock  excavated  by  the  plaintiff,  but  they  allege  upon 
information  and  belief  that  the  quantities  therein  stated 
were  false  and  inaccurate  by  reason  of  the  fact  that  the 
plaintiff  had  performed  the  work  of  excavation  in  an 
improper  and  fraudulent  manner  in  violation  of  the  pro- 
visions of  the  contract,  whereby  material  that  should 
have  been  classified  and  measured  as  rock  was  in  fact 
classified  and  measured  as  earth  to  the  pecuniary  advan- 
tage of  the  plaintiff." 

The  defendants  claim  that  under  this  proposed  de- 
fence, "the  issue  is  whether  or  not  there  have  been 
removed,  in  accordance  with  the  terms  of  the  contract, 
the  relative  quantities  of  earth  and  rock  set  forth  in  the 
surveyor's  certificate  in  question  in  the  action." 
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It  is  further  claimed  for  the  defendants  that  the  affi- 
davits show  that  since  the  trial,  testimony  has  been  dis- 
covered which  sustains  the  defence. 

Lea^dng  aside  questions  as  to  laches  and  as  to  the 
proposed  answer  as  a  pleading,  the  test  most  favorable 
to  the  defendants  would  be  to  ascertain  if  the  affidavits 
set  out  facts,  which  if  testified  to  by  credible  witnesses, 
would  uphold  a  verdict  against  the  plaintiff,  rendered 
on  the  ground  that  these  facts  showed  that  the  numbers 
of  yards  of  rock  and  of  earth,  actually  excavated,  were 
in  the  case  of  rock  greater,  and  in  the  case  of  earth  less, 
than  those  stated  by  the  certificate. 

The  affidavits  have  been  examined  with  particularity. 
After  giving  to  the  affidavits  for  defendants  all  the 
weight  that  can  in  reason  be  claimed  for  them,  my  judg- 
ment is,  that  they  do  not  show  what  quantities,  respect^ 
ively,  of  earth  and  of  rock  had  been  excavated  before  the 
certificate  of  the  surveyor  was  made.  The  certificate 
was,  under  the  contract,  prima  facie  proof,  that  the 
plaintiff  had  excavated  as  the  certificate  declared.  The 
affidavits  do  not  falsify  the  certificate.  It  therefore  does 
not  appear  that  a  new  trial  would  have  a  result  different 
from  the  result  of  the  trial  had. 

Under  ordinary  circumstances  it  would  be  proper  to 
sustain  the  correctness  of  this  result  by  making  a  resumi 
of  the  affidavits.  This  is  not  done  now  for  the  reason 
that  the  claim  for  final  pajonent  is  to  be  tried.  It  is 
right  to  each  side  that  the  new  trial  should  not  be  em- 
barrassed by  the  declarations  of  this  court  as  to  testi- 
mony in  its  present  setting,  which  should  have  perhaps 
another  construction  due  to  the  absence  of  some  fact 
that  now  appears,  or  to  the  presence  of  some  fact  that  is 
not  shown  now. 

It  may  be  granted  that  the  affidavits  disclosed  some 
preparation  for  a  fraudulent  classification.  The  result 
of  this  preparation  does  not  now  appear.  It  does  not 
appear  that  the  city  surveyor  was  deceived  by  it  and 
did  not  make  a  correct  certificate  in  spite  of  it. 


r 
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In  my  opinion  a  new  trial  should  not  be  granted  for 
the  purpose  of  experiment,  or  excepting  upon  a  ease, 
which  justifies  a  conclusion  that,  when  presented  upon  a 
new  trial  another  result  will  be  produced,  unless  coun- 
tervailing facts  shall  appear. 

The  order  in  the  first  case  should  be  reversed  with 
$10  costs.  The  merite  of  the  second  case  are  the  same 
as  of  the  first,  and  in  it  there  should  be  a  reversal  of  the 
order  with  $10  costs. 

Truax  and  Dugro,  JJ.,  concurred. 


HORACE  SECOR,  Jr.,  et  al.,  Respondents,  v.  MARY 
J.  CLARK,  AS  Executrix,  &c..  Appellant. 

Death  of  sole  defendant  after  interlocutory  judgment — Effect  on  'entry  of  final 
judgment,  and  on  the  time  to  appeal,  and  on  an  appeal  from  the  final 
judgment  by  the  person  substituted  for  the  deceased. 

"Where  an  interlocutory  judgment  against  a  sole  defendant  gires  him  a 
certain  number  of  days  to  answer  the  complaint,  and  he,  during  the 
running  of  those  days,  dies,  final  judgment  cannot  be  entered  until 
after  the  revivor  of  the  action,  and  the  neglect  of  the  person  against 
whom  the  revivor  is  had  to  answer  within  a  period  subsequent  to  such 
revivor  equivalent  to  the  number  of  days  remaining  unexpired  at  the 
time  of  the  death. 

Although  final  judgment  is  prematurely  entered,  and  is  entered  against 
the  deceased  defendant,  the  persons  against  whom  the  action  is  subse- 
quently revived  may  appeal  from  it  within  thirty  days  after  its  service 
on  him,  and  the  effect  of  such  appeal  is  to  bring  the  merits  before  the 
court. 

Before  Sedgwick,  Ch.  J.,    Freedman  and  O'Gorman,  JJ. 

Bedded  May  18,  1887. 

Motion  to  dismiss  appeal. 
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This  action  was  originally  brought  against  Samuel  B. 
Clark.  He  demurred  to  the  complaint.  The  demurrer 
was  overruled  with  leave  to  answer  in  twenty  days.  An 
interlocutory  judgment  to  this  effect  was  entered  and 
served.  Within  the  twenty  days  Clark  died  without 
having  answered.  After  the  expiration  of  the  twenty 
days  no  answer  having  been  interposed,  plaintiff  entered 
final  judgment  against  Clark.  Thereafter  on  the  motion 
of  Mary  J.  Clark  the  executrix  of  the  will  of  said  Clark, 
she  was  substituted  for  said  Clark,  and  the  action  was 
ordered  to  be  continued  against  her  as  such  executrix. 
Subsequently  thereto  and  on  the  4th  day  of  March,  1887, 
a  copy  of  said  final  judgment  with  notice  of  its  entry 
was  served  on  her  attorney.  On  the  9th  day  of  March 
she  duly  appealed  to  the  General  Term  from  such  final 
judgment. 

A  motion  is  now  made  to  dismiss  the  appeal. 

John  T.  Cornell  attorney,  and  of  counsel  for  respond- 
ents, and  for  the  motion. 

G.  W.  Cotterilly  attorney,  and  of  counsel  for  appel- 
lant, opposed. 

By  the  Court. — Sedgwick,  Ch.  J. — An  order  or  intei^ 
locutory  judgment  was  entered,  that  directed  that  final 
judgment  in  favor  of  plaintiff  be  entered  unless  the 
defendant  answer  within  twenty  days.  Before  the 
twenty  days  had  past,  the  defendant  died.  As  there  was 
time  to  elapse  in  which  the  defendant  or  his  representa- 
tive had,  according  to  the  nature  of  the  adjudication,  an 
opportunity  to  defend,  the  order  or  interlocutory  judg- 
ment did  not  become  absolute  by  the  expiry  of  the  twenty 
days,  and  would  not  become  absolute,  until  there  was  a 
party  to  the  action  who  might  competently  interpose  a 
defense  within  the  remainder  of  the  twenty  days  after  the 
death,  or  such  further  time  as  the  court  should  give  in 
its  discretion.    In  reality  the  action  abated  at  the  death, 
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until  it  should  be  revived,  and  the  condition  of  the  order 
being  interrupted  by  death  and  therefore  there  being  no 
absolute  order  or  interlocutory  judgment,  final  judg- 
ment could  not  properly  be  entered  until  after  revivor 
and  substitution,  with  proper  directions  due  to  the  par- 
ticular circumstances  made  in  the  order  of  revivor. 

This  opinion  that  final  judgment  was  prematurely 
entered,  does  not  affect  the  merits  of  the  appeal  taken 
from  it.  There  has  been  a  substitution  of  the  executrix 
and  service  of  copy  of  final  judgment  upon  her  with 
notice  and  an  appeal  by  her  from  the  judgment.  This 
brings  before  the  court  the  merits.  But  the  time  within 
which  to  appeal  did  not  begin,  until  service  of  the  copy 
of  the  jxidgment. 

Motion  denied  with  $10  costs. 

Freedman  and  0' Gorman,  J  J.,  concurred. 


WILLIAM  J.  REILLY,  Respond£nt,  v.  THE  MAYOR, 
ETC.,  OF  NEW  YORK,  Appellants. 

Lowest  bidder  under  chapter  410,  Laws  1882,  relative  to  work  done  for,  and 

material  furnished  to,  the  city  of  New  York. 

To  constitute  the  lowest  bidder  to  whom  under  chapter  410  of  the  Laws 
of  1882,  a  contract  for  the  doing  of  work  for  the  city  of  New  York  is 
authorized  to  be  awarded,  it  must  at  least  appear,  where  the  biddings 
are  under  an  advertisement  by  the  citj^  stating  an  estimate  by  its  sur- 
veyor of  the  nature  and  extent  of  the  work  to  be  done  and  inviting  pro- 
posals therefor,  that  such  estimates  were  made  by  the  use  of  the  best 
means  of  making  certainty  as  great  and  uncertainty  tm  slight  as  practi- 
cably possible,  so  that  they  shall  be  an  approximate  description  of  the 
work  actually  done  and  so  that  a  calculation  of  the  cost  of  the  work 
based  on  them,  will  be  more  or  less  (disregarding  inevitable  and  rela- 
tively unimportant  inaccuracies)  the  same  as  if  the  calculation  were 
made  as  to  the  work  when  done,  and  that  the  cost  of  the  work  under  his 
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•  bid  calculated  on  the  basis  of  such  estimate  was  lower  than  its  cost 
would  be  under  any  other  bid  calculated  on  the  same  basis. 

Estimates  founded  merely  upon  guess  as  to  the  facts  on  which  they  are 
based  do  not  constitute  either  a  proper  or  legal  means  or  element  by 
which  to  determine  the  facts  as  to  the  lowest  bidder  for  the  work  to'  be 
done. 

As  in  the  case  at  bar,  there  was  evidence  to  the  effect  that  the  official  who 
made  the  estimate  on  which  the  calculations  were  made,  based  on  the 
bidding,  and  under  which  the  contract  was  awarded  to  the  pl^ntiff  as 
the  lowest  bidder,  was  in  ignorance  of  the  quantity  of  the  work  to  be 
done  and  the  proportion  of  rock  and  earth,  and  merely  guessed  at  these 
matters ;  and  as  the  defendant  was  not  allowed  to  give  evidence  that 
would  have  helped  to  determine  the  character  of  the  estimate  as  a  de- 
scription of  the  work  to  be  done,  and  would  have  tended  to  show  that 
proper  means  were  not  used  to  mak^  the  estimate  certain  to  any  extent 
— ^the  judgment  was  reversed  and  a  new  trial  ordered. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  May  8,  1887. 

Appeal  by  defendants  from  judgment  at  Trial  Term 
entered  in  favor  of  plaintiff  against  the  defendants. 

The  action  was  brought  to  recover  the  contract  price 
for  work  done  by  plaintiff  under  a  contract  awarded  to 
him  as  the  lowest  bidder  for  the  regulating  and  grading 
185th  street  from  Tenth  avenue  to  the  Kingsbridge  road, 
and  setting  curb-stones  and  flagging  sidewalks  therein. 

The  trial  court  directed  a  verdict  for  the  full  amount 
claimed. 

E.  Henry  Lacombe,  counsel  to  the  corporation,  and 
D.  J.  Dea?i,  of  counsel  for  appellants  on  the  questions 
considered  in  the  opinions,  argued. — ^I.  The  contract  in 
question,  not  having  been  given  to  the  lowest  bidder,  is 
void  and  no  %'ecovery  can  be  had  for  work  done  there- 
under. Section  64  of  the  Consolidation  Act  requires 
that  such  contracts  shall  be  made  with  the  lowest  bidder 
therefor,  founded  upon  sealed  proposals,  received  in 
compliance  with  public  notice,  duly  advertised. 
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The  statute  requires  that  the  work  which  is  to  be  done 
shall  be  publicly  advertised. 

An  advertisement,  which  fails  to  state  correctly  the 
work  which  is  to  be  done,  does  not  comply  with  the  in- 
tention of  the^  statute,  but  evades  its  requirements  and 
defeats  the  intent  thereof. 

Therefore,  the  courts  have  uniformly  condemned  con- 
tracts, which  have  been  founded  upon  proposals  and  ad- 
vertisements, which  state  the  work  to  be  done,  partially 
or  incorrectly,  and  invite  bids  upon  a  false  basis  ;  which 
exclude  bona  fide  competition  for  the  actual  value  of  the 
work  to  be  performed.  Brady  v.  The  Mayor,  20  If.  T. 
Rep.  312;  Appleby  v.  The  Mayor,  15  Howard,  428; 
McSpeddon  v.  Stout,  4  Abhoty  23  ;  Matter  of  Mahan,  20 
Hun^  301 ;  Affirmed  by  the  Court  of  Appeals  in  81  iV^. 
T.  621 ;  In  the  Matter  of  Merriam,  84  N.  T.  Rep.  596 ; 
Starin  v.  The  Mayor,  decided  at  General  Term  of  the 
Supreme  Court,  October,  1886 ;  Bigler  v.  The  Mayor,  5 
Ahhotfs  New  Cases,  p.  51 ;  Smith  v.  The  Mayor,  10 
N.  Y.  Rep.  504. 

Miller  &  MacFarlane,  attorneys,  and  Wallace  Mao- 
Farlane,  of  counsel  for  respondent,  on  the  questions  con- 
sidered in  the  opinions,  argued. — ^I.  The  claim  made  by 
the  defendants  in  this  case,  that  while  the  plaintiff's 
prices,  as  stated  in  his  bid,  for  the  several  classes  of 
work  to  be  done  multiplied  by  the  estimated  quantities, 
made  him  the  lowest  bidder,  those  estimated  quantities 
were  so  erroneous  that  if  plaintiff's  prices  are  multiplied 
by  the  quantities  of  work  actually  done,  as  shown  by 
actual  performance,  he  will  not  be  the  lowest  bidder,  is 
not  sustainable. 

This  claim  leads*  necessarily  to  the  position  that  the 
lowest  bidder  should  be  determined  after  the  quantities 
of  work  to  be  done  have  been  shown  by  actual  perform- 
ance— ^that  is,  after  the  contract  has  been  awarded  and 
performed. 

The  law  required  this  contract  to  be  awarded  to  the 
Vol.  xxn.— 30 
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lowest  bidder  whose  bid  complied  with  certain  statutory 
requirements,  about  which  there  is  no  question  in  this 
case.     Consolidated  Act,  chap.  410,  Laws  1882,  §  64. 

A  contract  to  do  work  and  furnish  materials  must  be 
awarded  before  the  work  is  done  or  the  materials  fur- 
nished. Therefore,  to  award  the  contrac£  to  the  lowest 
bidder,  as  the  law  commands,  the  defendants  were  con- 
strained to  devise  and  follow  some  method  of  determin- 
ing the  lowest  bidder  before  awarding  the  contract. 
The  method  of  determining  the  lowest  bidder  followed 
in  this  case,  and  which  it  was  conceded  on  the  argument 
at  trial  term  had  been  followed  for  a  generation  in 
New  York  city,  was  as  follows  :  The  defendants,  acting 
through  their  department  of  public  works,  had  the  site 
of  the  proposed  work  surveyed,  and  estimated  the  quan- 
tities, of  work  to  be  done,  to  wit :  7000  cubic  yards  of 
earth  excavation  ;  9000  cubic  yards  of  rock  excavation ; 
3124  lineal  feet  of  curbing  excavation ;  11,540  square 
feet  of  flagging  excavation.  These  estimated  quantities 
were  published  in  the  proposals  to  bidders  w^ho  were 
required  to  bid  a  price  per  yard  or  foot  for  each  class  of 
work.  When  the  bids  were  opened  the  prices  bid  were 
multiplied  by  the  estimated  quantities,  and  the  lowest 
aggregate  bid  determined  the  lowest  bidder.  The  plain- 
tiff was  determined  by  this  method  to  be  the  lowest  bid- 
der, and  the  contract  was  awarded  to-  him. 

It  is  clear  that  this  method  determined  with  certainty 
the  lowest  bidder  for  the  estimated  quantities  of  work  to 
be  done,  which  is  all  that  is  possible  as  a  compliance 
with  the  law.  The  nature  of  the  case  did  not  admit  of 
certain  estimates.  Nobody  could  tell  with  certainty 
how  much  earth  or  rock  would  be  found  in  excavating 
the  piece  of  land  in  which  the  street  -was  to  be  made. 

The  defendants  support  their  claim,  that  plaintiff, 
tested  bv  the  actual  result  of  the  work,  is  not  the  lowest 
bidder,  by  a  curious  argument  drawn  from  the  case  of 
Brady  v.  The  Mayor,  etc.,  20  N,  F.  312.     It  appeared 
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in  that  case  that  the  street  commiasioner  in  his  proposals 
to  bidders,  stated  estimated  quantities  of  all  classes  of 
work,  except  rock  excavation ;  he  called  on  bidders  to 
state  the  price  per  cubic  yard  for  removing  rock,  should 
any  be  found.  Of  course,  in  determining  the  lowest 
bidder  the  prices  bid  for  rock  did  not  enter  into  the 
aggregate  of  the  bids,  because  there  was  no  estimated 
quantity  of  rock  by  which  to  multiply  the  prices  bid  on 
that  item.  The  plaintiff  bid  ^25.00  per  yard  for  re- 
moving rock,  and  was  declared  the  lowest  bidder.  This 
result  was  reached  by  a  comparison  of  the  bid  on  the 
other  items  of  the  contract.  This  contract  was  declared 
illegal  because  the  law  called  for  competitive  bidding, 
and  there  was  no  competition  as  to  a  substantial  part  of 
the  work,  viz.,  rock  excavation.  The  principle  of  this 
decision  is  that  the  contract  was  awarded  on  non-com- 
petitive bids.     See  in  re  Merriam,  84  JH.  Y,y  page  604. 

The  defendants  now  argue  that  though  an  estimated 
quantity  of  each  item  was  stated  in  the  proposal  in  this 
case,  yet  the  actual  result  shows  that  the  estimate  of 
earth  was  much  less  than  the  actual  quantity ;  that, 
therefore,  the  estimate  did  not  contain  a  portion  of  the 
work  to  be  done,  viz.,  the  amount  of  earth  excavated 
above  the  estimated  quantity ;  and  go  like  the  Brady 
case  left  out  a  substantial  portion  of  the  work  to  be  done. 

This  argument  leads  the  defendants  again  to  the 
imtenable  conclusion  that  the  lowest  bidder  is  to  be  de- 
termined after  the  contract  has  been  awarded  and  per- 
formed, but  a  complete  answer  to  puch  argument  is 
found  iji  the  case  of  Brady  v.  The  Mayor,  etc.,  itself. 

The  opinion  shows  that  the  court  clearly  understood 
that  the  estimated  quantities  could  be  approximate  only. 

At  page   318,  Judge  Denio   says: "I  cannot 

persuade  myself  that  this  was  a  case  in  which  it  was 
impossible,  or  really  difficult,  to  ascertain  and  state  in 
the  invitation  for  bids  that  the  work  in  question  would 
require  the  blasting  and  removal  of  a  quantity  of  fixed 
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rock,  and  to  give  an  estimate  of  the  number  of  yards 
sufficiently  exact  to  enable  persons  desirous  of  compet'- 
ing  to  propose  with  prudence  and  safety  for  each  item 
of  the  work.  If  this  had  been  done,  and  if  the  result  of 
all  the  offers  had  been  taken  into  account  in  selecting 
the  lowest  bidder,  a  contract  given  to  that  person  would 
have  been  awarded  according  to  the  statute,"  See  also 
Bonesteel  v.  Mayor,  etc.,  22  N.  JT.,  p.  169. 

According  to  the  defendants'  argument,  every  con- 
tractor to  whom  a  contract  is  awarded  as  the  lowest 
bidder,  tested  by  the  data  in  the  proposal,  takes  his 
contract  subject  to  a  condition  subsequent,  which  re- 
leases the  defendants  from  any  obligation  to  pay  him,  if 
on  actual  performance  by  him  it  appears  that  had  the 
quantities  of  work  actually  done  been  in  the  proposal, 
instead  of  the  estimated  quantities,  he  would  not  have 
been  the  lowest  bidder.  This  should  be  a  sufficient 
reductio  ad  ahsurdumy  especially  when  the  law  vesting 
the  contract  in  the  lowest  bidder  at  the  opening  of  the 
bids  had  been  repealed  at  the  time  this  contract  was 
made,  and  the  defendants  given  full  power,  if  they  dis- 
trusted the  estimates,  to  order  a  re-examination  and  re-let 
the  work. 

By  the  Court. — ^Dugro,  J. — Section  64  of  chapter 
410  of  Laws  of  1882  provides  that  all  contracts  shall  be 
awarded  to  the  lowest  bidder.  The  lowest  bidder  for 
the  work  actually  to  he  done  is  intended,  and  not  the 
lowest  bidder  for  an  estimate  of  the  work  to  be  done. 

The  contractor  Reilly  was  certainly  not  the  lowest 
bidder  for  the  work  provided  for  by  the  contract  in  the 
matter  before  us ;  for  in  this  case,  only  an  estimate  of 
the  quantities  of  material  to  be  removed  was  obtained, 
and  these  estimated  quantities  were  relied  upon  as  fac- 
tors in  determining  the  lowest  bidder ;  the  actual  work 
to  be  done  was  no  factor  whatever  in  the  determination. 

Some  of  the  bids  for  the  estimated  quantities  of  rock 
and  earth,  etc.,  were  as  follows  : — 
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Cubic  y'd  Cubic  y'd 

earth.       rock.      Curb.        Flag.  Total. 

W.  E.  Dean, 10.25  $1.45  $0.78  $0.26  $20,672.12 

M.  H.  Foley, 1.78  1.20  1.20  1.20  12,848.32 

John  B.  Devlin 70  1.25  66  22  20,782.00 

R.  J.  Mills, 65  1.35  75  80  22,966.00 

Wm.  Phelan, 40  1.60  66  26  23,131.00 

John  Slattery, 68  1.76  65  26  26,891.00 

Thomas  E.  Crimmins,..     50  1.75  60  26  24,909.40 

Will.  J.  Reilly, 1.69  .01  01  01  12,336.64 

The  amount  of  these  bids  attested  by  the  actual  quan- 
tities of  rock,  earth,  etc.,  were : 

W.  E.  Dean,  $15,309.50 ;  M.  H.  Folev,  $27,121.47 ; 
John  B.  DevUn,  $19,681.24 ;  R.  J.  Mills,  $21,311.85 ; 
Wm.  Phelan,  $18,220.37 ;  John  Slattery,  $23,472.06  ; 
Thomas  E.  Crimmins,  $20,045.85;  Wm.  J.  Reilly, 
$25,255.23. 

The  lowest  bidder,  therefore,  for  the  actual  work  to  be 
done,  was  W.  E.  Dean.   • 

There  is  no  warrant  in  law  for  making  estimated 
quantities  of  the  respective  classes  of  work  to  be  done, 
factors  in  the  determination  of  the  question  as  to  who 
the  lowest  bidder  is  for  public  work,  the  lowest  bidder 
for  the  contract  (not  the  presumed  lowest  bidder)  is  the 
bidder  intended  by  the  statute.  Sec.  65  of  chap.  410, 
Laws  of  1882. 

It  is  unnecessary  to  say  that  if  the  work  w^ere  .all  of 
one  class,  as  the  removal  of  earth,  or  of  a  mass  as  a  mass, 
no  trouble  would  arise  in  determining  the  lowest  bidder, 
but  when  it  is  proposed,  as  in  the  case  at  bar,  to  make 
one  contract  which  shall  provide  for  the  removal  of  a 
mass  made  up  of  earth  and  rock,  in  unknown  propor- 
tions, a  difficulty  arises.  For  then  it  is  apparent  that  if 
the  price  fixed  for  the  removal  of  earth  be  other  than 
that  fixed  for  the  removal  of  rock,  the  only  manner  in 
^  which  the  question  can  be  determined  in  the  method 
adopted  by  tlfe  city  officials  in  this  case,  is  by  a  compu- 
tation in  which  the  respective  prices  for  earth  and  rock 
removal,  and  the  respective  quantities  of  earth  and  rock 
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will  be  the  factors.  And  if  it  is  not  possible  to  deter- 
mine the  proportions  of  the  earth  and  rock  no  determin- 
ation of  the  question  can  be  made. 

The  method  adopted  in  the  case  at  bar  of  estimating 
the  respective  proportions  of  earth  and  rock,  and  mak- 
ing the  amounts  of  these  estimated  quantities  factors  in 
the  determination  of  the  question,  is  manifestly  no  solu- 
tion, it  is  a  mere  conjecture  dependent  for  its  verity 
upon  whether  the  estimates  be  correct  or  not. 

The  lowest  bidder  for  the  actual  work  to  be  done  is 
» intended,  and  not  the  lowest  bidder  on  the  estimated 
quantity  of  work  to  be  done.     Appleby  v.  The  Mayor, 
15  How.  Pr.  428. 

"  The  party  aggrieved  was  employed  in  contravention 
of  the  policy  and  terms  of  the  statute.  He  could  not 
contract  with  the  city  except  through  its  authorized 
agents,  and  he  is  chargeable  in  law  with  notice  of  the 
limitations  of  official  authority  imposed  by  general  laws." 
Donovan  v.  The  Mayor,  etc.,  33  N.  Y.  293 ;  McDonald 
r.  The  Mayor,  etc.,  68  76.  23. 

To  make  a  contract  for  removing  a  mass  containing 
unknown  proportions  of  rock  and  earth,  it  is  not  neces- 
sary to  resort  to  such  a  system  as  was  adopted  in  the 
case  at  bar. 

Many  lawful  methods  of  contracting  for  the  work 
suggest  themselves  to  our  minds  in  which  the  lowest 
bidder  for  the  work  actually  to  be  done  can  be  ascer- 
tained with  certainty. 

The  object  of  the  statutes  and  the  ordinances  was  to 
invite  real  competition  for  work  and  to  secure  its  per- 
formance for  the  lowest  price  which  fair  and  real  com- 
petition would  produce.  Matter  of  Ralph  Marsh,  83  N. 
r.  434. 

The  system  adopted  in  the  present  case  is  neither 
sanctioned  by  law,  nor  warranted  by  necessity ;  it  is 
permissive  of  pernicious  and  dangerous  results,  and 
could  never  have  been  intended  to  be  authorized  by 
law. 
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We  have  now  before  this  court  a  case  wherein,  under 
this  system  of  accepting  a  lowest  bidder  for  estimated 
quantities  as  the  lowest  bidder  for  a  contract,  one  whose 
bid  (by  a  computation  based  on  estimated  quantities  of 
earth  and  rock  and  the  bidders'  prices  for  their  removal 
per  cubic  yard)  was  $15,526.28,  and  who  by  the  appli- 
cation of  his  figures  to  the  actual  quantities,  as  they 
were  ascertained  on  the  completion  of  the  work,  received 
from  the  city  $117,395.68,  while  the  reasonable  cost  of 
doing  the  work  was  $26,541.79. 

It  will  probably  be  claimed  that,  as  the  city  stated  its 
estimate  of  the  respective  quantities,  and  then  called  for 
estimates  of  price  per  cubic  yard  only  for  the  various 
works  to  be  done,  with  notice  that  it  would  not  be 
bound  as  to  quantities,  no  injustice  could  be  done  by  an 
award — in  other  words,  that  all  the  bidders,  knowing  that 
the  estimated  quantities  were  to  be  factors  only  in  ascer- 
taining the  lowest  bidder,  were  aware  that  they  must 
determine  for  themselves  the  actual  quantics.  Such 
reasoning  is  plausible  but  specious,  and  cannot  control 
this  court.  The  estimated  quantities  were  used  as 
though  they  were  the  true  quantities  in  the  letting  of 
the  work,  and  the  city  was  thereby  made  a  party  to  a 
venturesome  speculation  far  removed  from  the  letter 
and  the  spirit  of  the  law.  A  bidder's  figures  will  of 
necessity  be  fixed  by  him  with  regard  to  the  propor- 
tionate quantities  of  earth  and  rock,  as  he  believes  them 
to  exist ;  and  his  selection  of  factors  in  the  determina- 
tion of  the  award  will  be  such  as  will  make  his  bid  in 
amount  as  he  desires,  while  the  factors  he  selects  may 
be  such  as  will  cause  the  city  to  pay  the  highest  possible 
price  for  the  variance  between  the  quantities  as  esti- 
mated by  the  city  and  the  quantities  as  they  actually 
exist. 

No  authority  was  given  by  the  act  to  the  common 
council  to  adopt  any  ordinance  or  regulation  which 
should  in  any  way  interfere  with  or  prevent  the  ascer- 
tainment of  the  lowest  bidder  for  the  contract,  that  is. 
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for  the  actual  quantity  of  any  public  work  to  be  done, 
or  which  would  leave  the  determination  of  such  a  low- 
est bidder  to  chance  or  conjecture. 

Any  system  of  letting  contracts  for  public  work  Ls 
illegal  which  necessitates  the  determination  of  the  "  low- 
est bidder"  by  conjecture,  when  it  is  possible  to  let  a 
contract  for  the  same  work  to  "  a  lowest  bidder "  in 
whose  selection  no  element  of  chance  enters.  The  dis^ 
position  of  this  question  makes  it  unnecessary  to  con- 
sider the  others,  raised  by  the  appeal. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J. — ^I  agree  with  Judge  Dugro  in  his 
opinion. 

The  statute  provides  that  the  head  of  the  department 
shall  award  the  contract  to  the  lowest  bidder.  Of  course, 
the  bidding  must  refer  to  the  work  to  be  done.  K  the 
basis  of  ascertaining  who  is  the  lowest  bidder  be  an 
estimate  of  quantities  or  specifications,  they  are  used 
on  the  assumption  that  they  correctly  describe,  in  an 
approximate  way,  the  'work  to  be  done. 

The  necessary  implication  in  the  statute  is,  that  means 
shall  be  used  that  are  adequate  to  ascertain  who  is  the 
lowest  bidder.  A  bidder  must  abide  the  true  construc- 
tion of  the  statute  as  well  as  the  city  officials.  He  who 
claims  to  be  the  lowest  bidder  must  justify  his  claim  by 
the  fact  that  he  was  lowest  bidder,  as  ascertained  accord- 
ing to  the  statutory  intent. 

The  statute  requiring,  in  substance,  that  it  shall  ap- 
pear who  is  the  lowest  bidder,  there  can  be  no  award  of 
the  contract  if,  after  considering  all  the  contingencies, 
it  appears  that  one  of  several  may  be  the  lowest  bidder, 
but  that  it  is  impossible  to  fix  upon  the  one  who  is. 

One  of  the  implied  conditions  of  the  statute  is  that,  if 
estimates  and  specifications  be  used,  they  are  to  be 
shaped  so  that  a  calculation  upon  them  will  be  more  or 
less — that  is,  disregarding  inevitable  and  relatively  un- 
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important  inaccuracies,  the  same  as  if  a  calculation  were 
made  as  to  the  work  when  done. 

If  it  should  appear,  as  in  this  case  it  does  appear,  that 
one  of  the  bidders  is  lowest  only  on  the  assumption  that 
the  estimate  properly  describes  the  work  and  that  an- 
other is  the  lowest,  if  the  estimate  does  not  properly 
describe  the  work,  a  decision  would  turn  on  the  charac- 
ter of  the  estimate.  Under  the  statute,  it  is  not  too  late 
to  prevent  a  contract  being  awarded  illegally  because 
the  insufficiency  of  the  estimate  is  discovered,  or  rather 
recognized,  for  the  first  after  biddings  are  opened.  The 
question  would  be :  Does  it  appear  that  the  estimate 
is  an  approximate  description  of  the  work,  or  does  it 
appear  that  it  cannot  be  affirmed  that  it  is  an  approxi- 
mate description,  because  it  is  no  statement  of  things 
known  to  be  facts,  but  is  only  a  guess  as  to  the  facts  ? 

This  must  be  determined  by  a  comparison  of  the  state- 
ments of  the  estimate  with  the  facts  of  the  proposed 
improvement.  An  estimate  does  not  import  in  itself 
any  conclusively  absolute  verity.  Its  value  as  helping 
to  ascertain  who  is  the  lowest  bidder  does  not  arise 
from  its  being  made,  but  from  its  correspondence  with 
the  work  to  be  done. 

Testimony  as  to  the  proposed  improvement  might 
show  that  it  was  possible  to  make  a  proper  estimate, 
and  that  such  was  not  made,  or  that  it  was  not  possible 
to  make  such,  and  that  therefore  the  estimate  as  made 
afforded  no  meana  of  concluding  whether  a  bidder  upon 
its  terms  would  be  the  lowest  bidder  for  the  work  in  fact 
to  be  done. 

The  truth  as  to  the  estimate  in  the  present  case  is, 
that  it  was  very  far  from  an  approximately  correct  de- 
scription of  the  work.  The  work  done,  of  excavation, 
was  of  18,973  cubic  yards ;  the  estimate  called  for  the 
excavation  of  16,000  yards.  There  were,  in  fact,  15,033 
yards  of  earth  excavated ;  the  estimate  named  7000 
yards  of  earth.  There  were  3943  yards  of  rock  ex- 
cavated ;  the  estimate  named  9000  yards. 
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The  official  who  made  the  estimate  was  in  ignorance 
of  the  quantity  of  work  to  be  done  and  of  the  proportion 
of  rock  and  earth.  He  and  no  one  could  say  that  the 
estimate  was  correct — ^he  could  not  believe  that  it  was. 
At  the  best  it  was  a  guess.  These  things  appear  in  the 
facts  and  documents  in  testimony  on  the  trial,  and  the 
defendant  was  not  allowed  to  give  testimony  as  to  the 
facts  of  the  proposed  improvement  that  would  have 
helped  to  determine  the  character  of  the  estimate  as  a 
description  of  the  work  to  be  done. 

If,  on  all  the  facts,  it  should  be  inferred  that  the 
quantities  of  the  estimate  were  only  given  which  might 
or  might  not  turn  out  to  be  true,  then  I  am  of  opinion 
that,  as  matter  of  law,  it  was  illegal  and  against  the 
statute  to  find  that  the  plaintiff,  rather  than  others,  was 
the  lowest  bidder.  It  was  matter  of  chance  at  that  time 
as  to  who  was  the  lowest  bidder. 

It  is  argued  that  such  a  train  of  reasoning  disregards 
the  fact  that,  in  estimates  made  before  the  awarding  of 
the  contract,  there  must  be  uncertainty.  This  is  true ; 
but  that  kind  of  uncertainty  is  not  the  result  of  an 
omission  to  use  the  best  means  of  making  certainty  as 
great  and  uncertainty  as  slight  as  is  practically  possible. 
In  the  present  case  the  facts  may  show  that  proper 
means  were  not  used  to  make  the  estimate  certain  to 
any  extent,  but  that  as  to  rock  and  earth  it  was  alto- 
gether uncertain. 

It  may,  perhaps,  be  said  that  there  were  no  means  of 
making  a  reasonably  certain  or  approximately  correct 
estimate.  If  that  were  the  case,  and  for  that  reason  it 
could  not  be  ascertained  who  was  the  lowest  bidder, -it  is 
not  a  justification  of  awarding  a  contract  under  the 
statute,  as  if  there  were  a  known  lowest  bidder. 

Truax,  J.  (disvsenting.) — I  do  not  agree  with  the 
conclusion  of  the  majority  of  the  court. 

At  the  time  the  act  of  1882  was  passed  (chapter  410), 
there  was  an  ordinance  of  the  common  council  of  this 
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city  in  force  which  provided  the  way  in  which  it  should 
be  determined  who  was  the  lowest  bidder.  This  ordi- 
nance the  legislature  continued  in  full  force  and  effect 
by  section  84  of  chapter  410  aforesaid.  When  the  legis- 
lature enacted  this  law  they  in  effect  made  the  ordi- 
nance of  the  common  council  which  was  then  in  force  a 
part  of  the  law  of  1882,  and  pointed  out  the  way  in  which 
it  should  be  determined  who  was  the  lowest  bidder. 

The  method  of  determining  who  was  the  lowest  bid- 
der, which  was  used  in  this  case,  is  the  method  that  has 
been  in  use  in  this  city  for  a  great  many  years — and 
particularly  since  the  charter  of  1873  was  passed,  in 
which  charter  there  was  a  provision  similar  to  section 
64  of  chap.  410  of  the  Laws  of  1882. 

The  legislature  knew  the  interpretation  that  was  put 
upon  the  charter  of  1873,  and  it  is  entirely  fair  to  infer 
that,  if  the  construction  put  upon  that  act  by  the  public 
authorities  of  the  city  did  not  carry  out  the  intent  of  the 
legislature,  other  language  would  have  been  adopted 
in  the  act  of  1882,  which  would  have  carried  out  such 
intent.  The  re-enactment  of  the  provision  of  the  char- 
ter of  1873,  above  referred  to,  by  the  legislature  in  1882, 
should  be  deemed  to  be  an  adoption  by  the  legislature 
of  the  construction  put  upon  the  act  of  1873  by  the  city 
authorities.  People  ex  reL  Outwater  v.  Green,  56  iV.  Y. 
475.  This  construction  has  almost  the  force  of  a  judi- 
cial exposition.  People  ex  rel.  Williams  v.  Dayton,  55 
i^.  r.  367. 

In  this  connection  it  is  to  be  noticed  that  section  64 
of  chap.  410  requires  the  counsel  to  the  corporation  to 
settle  the  terms  of  the  contract  "  as  an  act  of  prelimi- 
nary specification  to  the  bid  or  proposal,"  and  that  the 
contract  sued  on  here  contained  the  very  surveyor  s  esti- 
mate of  the  nature  and  extent  of  the  work  to  be  done, 
which  the  majority  of  this  court  think  did  not  furnish 
a  basis  on  which  to  let  the  contract,  and  was  settled  by 
the  law  officer  of  the  city. 

That  this  method  of  determining  who  is  the  lowest 
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bidder  is  not  illegal,  is  supported,  I  think^  by  the  Matter 
of  Merriam,  84  JST,  Y.  601. 

The  principal  contention  nrged  against  the  vaUdity 
of  the  assessment  w^^^h  was  the  subject  of  review  in 
that  case  was  that  the  work  was  not  let  to  the  lowest 
bidder,  as  required  by  the  charter  and  the  ordinances  of 
the  common  council  of  the  city  of  New  York,  because 
the  items  of  rock  excavation  were  not  submitted  to  com- 
petition, but  a  price  was  arbitrarily  fixed  therefor  by  the 
Commissioner  of  Public  Works.  Judge  Miller,  in  writ- 
ing the  opinion  of  the  court  in  that  case,  called  atten- 
tion to  the  fact  that  the  ordinance,  chap.  8,  article  2, 
requires  that  "  supplies  and  work  shall  be  furnished  by 
contract ;  that  no  contract  shall  be  made  until  proposals 
are  advertised  for ;  and  that  they  shall  state  the  quan- 
tity and  quality  of  the  supplies  or  the  nature  and  extent 
as  near  as  possible  of  the  work  required."  Sections 
15,  16,  17,  title  2.  The  city  claimed  that  it  would  be 
exceedingly  difficult  to  ascertain  beforehand  the  quan- 
tity of  rock  excavation,  which  constituted  the  largest 
item  in  the  contract,  so  as  to  make  an  estimate  suf- 
ficiently correct  to  carry  out  the  purpose  of  letting  the 
contract  to  the  lowest  bidder.  These  suggestions,  con- 
tinues Judge  Miller,  "  are  not  without  force,  and  while 
there  is  strong  ground  for  the  claim  that  the  price  fixed 
for  one  or  more  items  is  fair  and  reasonable,  and  there 
is  no  evidence  of  fraud  or  extravagance,  and  the  quan- 
tity could  not  be  ascertained  without  a  considerable 
expenditure  of  money,  and  that  this  could  be  done  in 
some  instances  consistently  with  the  interests  of  the 
public  in  view,  and  with  the  statute  and  ordinances,  we 
are,  upon  the  whole,  of  the  opinion  that  to  carry  out 
the  intention  of  the  law  to  award  contracts  to  the  low- 
est bidder,  it  is  requisite  that  the  quantity  of  rock 
excavation  as  near  as  possible  should  be  stated  in  the 
proposals — and  that  fixing  the  price  for  the  same  was 
in  disregard  of  the  law,  and  a  violation  of  the  statute 
and  the  ordinance  of  the  city  which  is  cited."     And 
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again,  he  says  that  "the  intention  of  the  lawmakers 
was  to  enforce  a  submission  of  every  important  item 
for  competition,  naming  the  quantity  so  far  as  it  could 
be  reasonably  ascertained.'' 

It  seems  to  me  that  the  way  provided  by  the  regula- 
tions and  ordinances  of  the  common  council  is  the  only 
reasonable  way  in  which  the  city  could  submit  proposals 
for  work  to  be  done,  and  that  the  city  is  protected  by 
the  power  which  is  given  to  the  head  of  the  department 
to  reject  all  bids  and  re-advertise  the  work  anew. 

The  only  other  way  in  which  work  could  be  let  would 
be  by  submitting  the  whole  work  in  a  lump  to  competi- 
tion, the  e£Eect  of  which  would  be  to  restrict  competition. 
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Attorneys  prior  to  1879 — Discontinuance  by  party  irregular  as  to  aUomey 

— Batificalion  of. 

Prior  to  the  amendment  in  1879,  of  §  66  of  the  Code  of  Civil  Procedure, 
the  lien  of  a  plaintiff's  attorney  befoi'e  judgment  extended  only  to  the 
papers  in  his  hands ;  but  the  court,  on  granting  a  discontinuance,  could, 
on  proof  that  the  action  had  been  collusively  settled  between  the  par- 
ties, with  the  design  of  defrauding  the  attorney,  have  imposed  the  con- 
dition of  the  payment  to  him  of  a  reasonable  compensation. 

An  order  of  discontinuance  without  the  consent  of,  or  notice  to,  the 
plaintifi's  attorney,  is  irregular  as  to  him,  and  may  be  set  aside  on  his 
motion. 

Such  order,  however,  may  be  ratified  by  the  attorney ;  and  his  acquies- 
cence therein  for  eight  years  and  bringing  an  action  based  on  such 
order  of  discontinuance  will  constitute  a  ratification. 

Whittaker  v.  N.  Y.  &  Hariem  R.  R.  Co.,  64  Super.  Ct.  8,  has  no  appli- 
cation to  cases  arising  prior  to  the  amendment,  in  1879,  of  §  66  of  the 
Code  of  Civil  Procedure. 

Before  Freedman  and  O'Gorman,  JJ. 

Decided  May  18,  1887. 
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Appeal  by  plaintiffs'  attorney  from  order  denying  his 
motion  to  set  aside  orders  of  discontinuance. 

The  facts  sufficiently  appear  in  the  opinion. 

Samuel  3.  Randall,  attorney,  and  Hon.  Hooper  C. 
Van  Vorsty  of  counsel  for  appellant,  argued : — ^I.  The 
orders  of  discontinuance  were  illegal,  as  well  as  irregu- 
lar, and  the  illegality  was  such  they  could  not  be  vali- 
dated by  mere  lapse  of  time  against  the  attorney  injured 
thereby.  Code  Civ.Proc.y  §  55;  Keenan  v.  Campbell, 
1  Law  Bui  18  ;  Pilzer  v.  Gore,  12  Abb.  244  ;  Chadwick 
V.  Snedeker,  26  How.  260;  Webb  v.  Dill,  18  Abb.  264; 
Halsey  v.  Carter,  6  Bob.  535 ;  Miller  v.  Thall,  67  Barb. 
446. 

n.  The  appellant,  as  assignee  of  the  causes  of  action, 
as  collateral  to  secure  his  agreed  compensation  and  the 
indebtedness  of  the  Neills  to  him  of  $2,100,  for  money 
loaned  and  other  services,  had  the  sole  right  to  prose- 
cute the  actions  and  any  interference  therewith  by 
the  Neills  and  Van  Wagenen,  after  the  assignment, 
with  notice  to  Van  Wagenen,  was  necessarily  and  abso- 
lutely illegal,  wrongful  and  fraudulent.  Peck  v.  Yorks, 
75  N.  Y.  421;  Coughlin  v.  R.  R.  Co.,  71/6.  449; 
Wheeler  v.  Wheeler,  9  Cow.  34  ;  Rooney  v.  R.  R.  Co., 
18  N.  T.  368 ;  Dietz  v.  McCuUum,  44  How.  Pr.  493 ; 
Crotty  t\  McKenzie,  42  Super.  Ct.  199. 

III.  The  suppression  of  the  attorneys  of  Van  Wage- 
nen from  the  court,  of  the  knowledge,  that  the  consents 
were  not  signed  by  plaintiffs'  attorney,  was  a  fraud,  on 
the  court,  amounting  to  something  more  than  mere 
'•  irregularity."  There  is  no  limitation  of  time  upon  the 
power  of  the  court  in  such  cases.  Verplanck  v.  Van 
Bruen,  76  N.  Y.  247 ;  Hurlburt  v.  Coman,  Daily  Reg. 
March  28, 1887  ;  Bowe  v.  Mangold,  50  How.  240 ;  Dins- 
more  V.  Adams,  48  lb.  274 ;  Bradford  v.  Drayton,  17 
Abb.  36  ;  Neeks  v.  Merrit,  5  Rob.  610 ;  Hackley  v. 
Draper,  60  N.  Y.  92 ;   Miller  v.  Carty,  6  Rob.  470 ; 
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White  V.  Coulter,  59  N,  Y.  629  ;  Rutter  v.  Tullis,  5 
Sandf.  612;  Orphan  Asylum  ».  McCartee,  JETqpA:.  372; 
Wade  V.  De  Leyer,  40  Super.  Ct.  541.  Neither  sections 
1282,  1283  nor  1290  apply  in  such  cases. 

IV.  "  Such  an  act  as  entering  an  order  of  discontin- 
uance on  the  consent  of  the  client,  where  he  has  an 
attorney,  is  something  more  than  irregularity,  it  is  a 
nullity."  Jackson  v.  Smith,  16  Ahh,  201 ;  Miller  v. 
Thall,  67  Barh.  446 ;  Kellogg  v.  Hill,  62  Ih.  280 ; 
Winnebrunner  v.  Edgerton,  8  Ahb,  419  ;  Nugent  v. 
Mulvy,  90  How.  460 ;  Bowe  v.  Mangold,  50  lb.  248 ; 
2  8.  &  T.  Prac.  pp.  1028  and  1029,  and  cases  cited. 

V.  While  actions  for  equitable  relief  are  ordinarily 
barred  after  the  lapse  of  ten  years ;  on  motion,  no  limit 
of  time  restrains  the  court,  after  the  action  is  com- 
menced, from  granting  relief  therein.  Code  Civ.  Proc.y 
§  388 ;  Van  Allen  v.  Schermerhorn,  14  How.  Pr.  287  ; 
Rutter  V.  Tullis,  5  Sandf,  612 ;  Delaney  v.  Bloodgood,  7 
Hun,  7 ;  Evans  v.  Cleveland,  72  N.  Y.  486 ;  State  of 
Indiana  v.  Woram,  15  -466.  264 ;  Cary  v.  Stebbins,  1 
Barb.  Ch.  589  ;  Marvin  v.  Marvin,  1  ^66.  N.  C.  372  ; 
Wade  V.  De  Leyer,  40  Super.  Ct.  541. 

VI.  Courts  will  always  treat  as  sufficient  a  reasonable 
or  satisfactory  excuse  for  delay,  which  might  otherwise 
be  deemed  laches,  and  will  always  exercise  a  tender  and 
benevolent  jurisdiction  in  seeking  to  protect  their  oflS- 
cers  from  loss  of  the  fruits  of  their  industry  or  skill,  by 
fraud  and  collusion  of  adverse  parties.  Wade  v.  De 
Leyer,  40  Super.  Ct.  541 ;  Dietz  v.  McCuUum,  44  How. . 
Pr.  493.    ' 

VII.  The  delay  of  the  appellant  to  seek  judicial  relief, 
by  motion,  was  not  an  answer  to  his  application  on  the 
state  of  facts  shown  on  the  motion  below.  Matter  of 
Lord,  78  N.  Y.  114;  Hackley  v.  Draper,  60  76.  92; 
McLean  v.  Tompkins,  18  ^66.  24;  Hill  v.  Hemans,  59 
N.  Y.  396  ;  Truman  v.  Leland,  6  Hill,  237 ;  Booth  r. 
Bank,  50  N.  Y.  396. 

VIII.  This  court  has  recently  held  that   the   relief 
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asked  for  by  appellant  (for  the  court  to  vacate  the  or- 
ders of  discontinuance  and  allow  appellant  to  prosecute 
the  actions)  is  the  appropriate  reUef  to  be  granted  in 
such  cases,  and  whereby  the  rights  of  all  parties  would 
be  protected,  without  any  shadow  or  degree  of  injustice. 
This  relief  being  granted,  the  attorney  would  not  be 
driven  to  a  new  action,  as  assignee  of  the  claims  against 
respondent,  which  would  be  clearly  barred  at  this  time 
by  the  statute  of  limitations.  Whittaker  v.  R.  R.  Co., 
54  Super.  Ct  8. 

IX.  "  Laches  "  does  not  confer  jurisdiction,  nor  val- 
idate that  which  is  illegal,  fraudulent,  or  a  nullity. 
Buckley  v.  Buckley,  6  Ahb.  312 ;  Williams  t?.  Van 
Valkenburg,  16  How.  150;  Titus  t?.  Relyea,  8  Ahh.  179; 
Heard's  9th  ed.  Steph.  Pleading^  5fote  Z.,  citing 
Brooms  MaximSj  4th  Lond.  ed.  139 ;  Dudley  v.  May- 
hew,  3  Corns.  9. 

X.  "  The  order  of  the  court  should  not  shield  a  party 
who  acts  with  knowledge  of  a  fraud,  by  an  officer  of  the 
court,  and  no  wrong  is  done  by  restoring  the  parties  to 
the  same  condition  they  occupied  prior  to  the  alleged 
sale  and  transfer  of  the  judgment."  Hackley  r.  Draper, 
60  N.  Y.  92 ;  see  78  N.  Y.  114  supra. 

Charles  M.  Marsh,  attorney,  and  of  counsel  for  re- 
spondents, argued  : — I.  The  order  of  discontinuance  was 
a  judgment  under  the  definition  of  the  Code  ;  it  was  a 
final  determination  of  the  rights  of  the  parties  in  that 
action.     Code,  %  1200  ;  Crockett  v.  Smith,  14  ^66.  62. 

II.  While  the  order  of  discontinuance  was  improperly 
granted  it  was  an  irregularity  only,  and  this  motion 
expressly  states  that  it  is  to  set  aside  the  discontinuance 
as  irregularly  entered. 

III.  The  judgment  or  orde^  of  discontinuance  is  shown 
by  the  moving  papers  to  have  been  entered  and  brought 
to  the  notice  of  the  moving  party  on  October  10,  1877, 
more  than  eight  years  ago. 

IV.  The  Code  provides :  A  motion  to  set  aside  a  final 
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judgment  for  irregularity  shall  not  be  heard  after  the 
expiration  of  one  year  since  the  fiUng  of  the  judgment 
roll,  etc.     §  1282. 

V.  The  motion  should  not  be  granted  upon  the  mer- 
its. 1.  There  has  been  gross  laches,  in  delaying  for  nine 
years  to  make  this  motion.  In  ordinary  cases  the  law 
has  fixed  six  years  within  which  an  action  upon  contract 
can  be  brought.  If  the  allegations  in  the  moving  affi- 
davit, that  not  only  was  there  an  agreement  for  com- 
pensation, but  the  whole  cause  of  action  was  assigned, 
is  true,  Randall  could  upon  the  discontinuing  have  at 
once  brought  a  new  action  in  his  own  name.  He  has 
neglected  this  for  nearly  nine  years,  and  is  now  asking 
the  court  to  aid  him  in  evading  the  statute.  2.  Conced- 
ing, for  the  argument,  that  Neill's  consent  to  discontinue 
was  unauthorized,  yet  by  commencing  his  action  Ran- 
dall ratified  or  acknowledged  the  validity  of  the  act. 
The  foundation  of  that  action  was  supposed  to  be  a  valid 
act  by  Neill  in  ending  the  suit.  It  is  true  that  Ran- 
dall, ignorant  of  his  legal  rights,  supposed  that  he  could 
by  that  election  hold  Van  Wagenen  for  damages  he 
claimed  to  have  sustained,  but  does  not  alter  the  fact 
that  he  elected  to  consider  the  discontinuance  vaUd  and 
binding. 

By  the  Court. — Freedman,  J. — The  appeal  is  from 
two  orders  made  at  special  term  denying  the  motion  of 
the  attorney  of  the  plaintiffs  in  these  actions  to  set  aside 
the  orders  of  discontinuance  entered  on  consent  of  the 
plaintiffs.  The  orders  of  discontinuance  were  entered 
October  8,  1877.  The  amendment  of  section  66  of  the 
Code  of  Civil  Procedure,  which  gives  to  an  attorney,- 
from  the  commencement  of  the  action,  or  the  service  of 
an  answer,  containing  a  counterclaim,  a  lien  upon  his 
client's  cause  of  action  or  counterclaim,  was  not  passed 
until  1879.  For  this  reason  Whittaker  v.  N.  Y.  &  Har- 
lem R.  R.  Co.  ( 54  Super.  Ct.  8 )  does  not  help  the 
appellant.    As  the  law  stood  in  1877,  the  lien  of  the 
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appellant  as  attorney  for  his  compensation  extended 
only  to  the  papers  in  his  hands,  and  upon  proof  of  a 
settlement  privately  effected  between  the  parties  with 
the  design  of  defrauding  the  attorney,  the  court  could 
have  insisted  upon  the  payment  to  him  of  a  reasonable 
compensation  before  granting  a  discontinuance.  The 
actions  were  settled  and  discontinued  by  and  between 
the  parties  and  the  orders  of  discontinuance  entered, 
without  notice  to  the  appellant.  This  was  clearly  irreg- 
ular so  far  as  he  wa^  concerned,  and  upon  his  motion 
the  orders  of  discontinuance  might  have  been  set  aside. 
But  the  orders  were  not  a  nullity.  They  were  good  as 
between  the  parties,  and  the  appellant  could  ratify  them 
by  acquiescence.  Copies  of  the  orders  of  discontinuance 
were  served  on  the  appellant  on  October  10,  1877,  and 
for  about  eight  years  he  did  acquiesce.  Moreover  he 
elected  to  pursue  another  remedy.  He  brought  an  ac- 
tion in  this  court  against  Van  Wagenen  and  the  two 
Neills,*  in  which  he  alleged  that  by  a  parol  assignment 
the  Neills  had  assigned  to  him  all  their  right,  title  and 
interest  in  and  to  the  causes  of  action  upon  which  the 
above  entitled  actions  had  been  brought ;  that  notice  of 
this  assignment  had  been  given  to  Van  Wagenen  ;  and 
that  Van  Wagenen  and  the  Neills  had  conspired  together 
to  defraud  him  and  fraudulently  had  settled  the  said 
actions  and  procured  them  to  be  discontinued.  He  also 
averred  that  in  consequence  of  said  conspiracy  and  fraud 
he  had  sustained  damages  to  the  amount  of  ten  thou- 
sand dollars,  and  he  prayed  judgment  for  that  amount. 
Thq  orders  of  discontinuance  were  thus  made  the  basis 
of  the  action  brought  by  the  appellant,  and  conse- 
quently the  bringing  of  the  action  was  in  affirmance  of 
the  orders. 

Upon  this  state  of  facts  the  motion  made  by  the  appel- 
lant after  the  lapse  of  eight  years  to  have  the  orders  of 
discontinuance  set  aside,  was  properly  denied.     More- 

*  See  following  case  in  this  volume. 
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over  he  was  not  injured  by  the  said  orders  so  far  as  his 
interest  related  to  the  indebtedness  due  to  him  by  the 
Neills  or  to  the  causes  of  action  which  had  been  assigned 
to  him.  He  could  have  enforced  his  rights  in  these 
respects  in  proper  actions  notwithstanding  the  discon- 
tinuance. 

The  order  appealed  from  should  be  affirmed^  with  $10 
costs  and  disbursements. 

O'GoRMAN,  J.,  concurred. 


SAMUEL  H.  RANDALL,  Appellant,  v.  JACOB  VAN 
WAGENEN,  Impleaded,  &c.,  Respondent. 

Attorney,  action  by  for  damages  for  the  collusive  settlement  of  action  in 
which  he  was  plaintiff"' s  attorney  when  not  maintained. 

The  complaint  in  the  action,  brought  by  an  attorney  against  the  plaintiffs 
and  defendant  in  an  action  wherein  he  was  attorney  for  the  plaintiffs, 
for  damages  on  account  of  the  settlement  and  discontinuance  of  that 
action  by  agreement  between  them,  alleged  that  the  claim  sued  on  in 
that  action  had  been  assigned  to  the  attorney ;  that  notice  of  such  as- 
signment had  been  given  to  the  defendant  to  that  action,  and  that  after 
such  notice  the  plaintiffs  and  defendant  in  that  action  fraudulently  con- 
spired together  to  defraud  plaintiff  by  settling  the  action,  and  in  pur- 
suance of  that  conspiracy  did  settle  the  action  and  caused  an  order  to  be 
entered  discontinuing  it  in  fraud  of  plaintiff's  right,  and  thereby  the 
plaintiff  lost  the  amount  of  his  interest  in  the  claim  and  the  benefit  of 
his  collateral  security. 

^eld,  that  the  allegations  in  the  complaint  were  insufficient  to  constitute  a 
cause  of  action,  and  that  the  complaint  was  properly  dismissed  at  the 
trial. 

Before  Freedman  and  0' Gorman,  J  J. 

Decided  May  18,  1887. 

Appeal  from  judgment  entered  on  a  dismissal  of  the 
complaint  at  the  trial. 
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The  facto  sufficiently  appear  in  the  opinion. 

Samuel  H.  Randall^  attorney,  and  Hon.  Hooper  C. 
Van  Vorstj  of  counsel  for  appellant,  argued : — 1.  The 
complaint  set  forth    facts    sufficient    to    constitute  a 
cause    of  action.     It  was  an  action  on   the  case  for 
conspiracy,  or  for  acts  in  the  nature  of   a  conspiracy, 
or  for  fraud,  for  a  concfert  of  action  by  the  defendants 
to  cheat  and  defraud  the  plaintiff,  which  actually  re- 
sulted in  damage  and  an  intent  by  defendants  to  cheat 
and  damage  the  plaintiff.     There  was  a  wrongful  and 
unlawful  combination  by  defendants  to  do  what  the  law 
forbade  their  doing,  and  which  was  a  fraud  upon  the 
plaintiff's  rights.     By  his  demurrer,  the  defendant  ad- 
mitted all  the  allegations  of  the  complaint,  as  to  the  acts 
constituting  the  alleged  fraud,  or  which  were  done  in 
pursuance  of  such  combination  to  cheat  and   defraud 
plaintiff.     There  was  matter  to  go  to  the  jury  for  them 
to  find  the  facts  for  or  against  the  defendants,  of  a 
fraudulent    purpose,   carried   out  by  combination,  by 
concealment  of    the    false    character  of   the   consent 
upon  which  the  order    of    discontinuance    of    the  ac- 
tion was  made   from   the   court;    which   consent   the 
defendants  were  prohibited  by  law  and  the  rules  and 
practice  of  the  court  from  signing  or  using,  and  which 
could  have  been  used  only  by  omission  to  call  the  court's 
attention  to  its  true  character,  and  was  a  deceit  and 
fraud  upon  the  court,  as  well  as  fraud  upon  the  plaintiff, 
as  assignee,  or  holder  of  the  claim  in  suit  as  collateral 
security  as  alleged.     Defendants  made  use  of  legal  pro- 
ceedings by  using  said   illegal  consent  to  procure  a 
fraudulent  and  irregular  discontinuance  of  tiie  action, 
and  damage  resulted  to  plaintiff  by  such  use,  being  "  hin- 
dered, delayed   and   defeated  in  the  recovery  of  the 
claim  "  in  the  action  then  pending  of  the  Neills  against 
Van  Wagenen,  and  sustained  damage  to  the  amount  of 
about  $10,000.     "Such  fraudulent  practices  are  action- 
able as  the  cases  cited  show."     "  In  such  action  the 
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evidence  of  a  technical  conspiracy  is  not  essential.  The 
damage  is  the  cause  of  action  and  the  conspiracy  mere 
matter  of  aggravation."  "  It  is  enough  to  sustain  such 
an  action  that  the  unlawful  acts  of  defendants  occasion 
trouble,  inconvenience  or  expense  to  the  plaintiff.'' 
Verplanck  v.  Van  Buren,  76  N.  Y.  247  ;  Quimby  v. 
Strauss,  90  /6.  664 ;  Swan  v.  Saddlemaire,  8  Wend. 
676 ;  Place  r.  Minster,  65  N.  Y.  89 ;  Tappan  v.  Pow- 
ers, 2  Hall,  287-298 ;  Goldberg  v.  Dougherty,  1  J.  d  S. 
189 ;  People  v.  Tweed,  5  Bun,  382. 

n.  The  conspiracy  or  combination  alleged  was  to 
accomplish  the  doing  of  an  illegal  act,  which  deprived 
plaintiff  of  legal  rights  and  whereby  plaintiff  sustained 
legal  damage.  Code,  §  55  ;  Keenan  v.  Campbell,  1 
Law  Bui  18  ;  Pilger  v.  Gore,  12  Ahh.  244 ;  Chadwick 
V.  Snedeker,  26  How.  360  ;  Nebb  v.  Dill,  18  Ahh.  264 ; 
Halsey  v.  Carter,  6  Boh.  535;  Peck  v.  York,  75  H. 
Y.  421 ;  CoughUn  v.  R.  R.  Co.,  7  Ih.  449 ;  Wheeler  v. 
Wheeler,  9  Cow.   34 ;  Crockett  v.  Smith,  14  Ahh.  62. 

in.  Plaintiff  had  a  legal  right  to  bring  such  an 
action  as  was  brought  by  him,  and  was  not  limited  to 
relief  by  motion.  Hackley  v.  Draper,  60  iV^.  Y.  88 ; 
Hill  V  Hiemans,  59  76.  396 ;  Truman  v.  Leland,  6  Bill, 
237 ;  Booth  v.  Bank,  50  N.  Y.  396  ;  McLean  v.  Tomp- 
kins, 18  Ahh.  24. 

Charles  M.  Marsh,  attorney  and  of  counsel  for  re- 
spondent, argued  : — ^I.  In  order  to  lay  the  foundation  of 
any  civil  action  of  damage  for  a  conspiracy  the  acts  com- 
plained of  must  have  been  illegal.  In  Buff.  Lubricating 
Oil  Co.  V.  Everest,  30  Hun,  588,  it  was  held  that  an  allega- 
tion  that  the  defendants  entered  into  a  conspiracy  to  ruin 
plaintiff's  business,  by  beginning  and  causing  causeless 
suits  to  be  begun,  gave  no  cause  of  action,  even  if  true. 
If  it  be  no  ground  of  action  to  begin  a  causeless  suit,  it 
certainly  is  none  to  discontinue  a  well  founded  one. 
The  plaintiff  Neill  had  a  perfect  right  to  settle  his  claim 
and  discontinue  the  action,  so  far  as  he  was  concerned. 
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Compton  V.  Whitehouse,  48  Super.  CL  207  ;  Pulver  v. 
Harris,  52  N,  Y.  76  ;  Coughlin  v.  N.  Y.  C.  &  H.  R  R. 
R.,  71  76.  448. 

n.  While  under  the  authorities  this  settlement  was 
u  valid  and  legal  exercise  by  the  plaintiff  of  his  rights 
jiH  master  of  the  suit,  its  own  validity  was  between  the 
parties.  The  attorney  had  the  right  to  continue  the 
litigation,  for  the  purpose  of  enforcing  his  lien.  This 
settlement  was  no  injury  to  it.  Coughlin  v.  N.  Y.  C.  & 
H.  R.  R.  Co.  71  N.  F.,  448.  The  proper  course  would 
have  been  for  the  plaintiff  to  have  applied  in  the  origi- 
nal action  to  continue  the  suit,  to  enforce  the  lien. 
This  suit  cannot  be  brought.  TuUis  i\  Bushnell,  65 
How.  465 ;  McCabe  v.  Fogg,  2  Mon.  L.  B.  7 ;  Fore- 
man V.  Edwards,  14  Week.  Dig.  408. 

III.  But  in  this  case  the  plaintiff  was  not  even  com- 
pelled to  make  this  motion.  He  alleges  that  the  Neills 
had  made  an  assignment  of  all  their  claims  to  him. 
The  moment  the  order  of  discontinuance  was  entered, 
he  could  have  commenced  a  new  suit  against  Van 
Wagenen,  in  his  own  name,  and  Van  Wagenen  would 
have  had  no  defense,  except  such  as  he  had  to  the  orig- 
inal cause  of  action. 

By  the  Court. — Freedman,  J. — At  the  trial,  the 
complaint  of  the  plaintiff  was  dismissed  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  action  was  brought  against  thr^e  defend- 
ants who  theretofore  constituted  the  parties  to  an  action 
which  the  plaintiff,  as  the  attorney  for.  Charles  H.  Neill 
and  Henry  C.  Neill,  had  brought  against  Van  Wagenen 
in  1875. 

The  complaint  in  the  case  at  bar  in  substance  is  as 
follows,  viz. : 

1.  That  the  defendants,  Neill,  had  a  cause  of  action 
on  contract  against  the  defendant,  Van  Vi^agenen,  for 
$10,000.  2.  That  the  action  on  this  claim  was  in  suit,  and 
plaintiff  was  the  Neills'  attorney  in  that  action.     3.  That 
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by  parol  agreement  the  Neills  agreed  to  pay  or  give 
Randall  one  half  of  their  claim  or  of  the  money 
therein,  for  his  services,  and  also  to  give  him  a  lien  for 
other  services,  and  for  advances  made  and  to  be 
made,  amounting  in  all  to  about  $2,500,^  and  that  they 
made  a  parol  assignment  of  their  claim  to  plaintiff. 
4.  That  notice  of  this  claim  and  this  assignment  was 
given  to  defendant.  Van  Wagenen.  5.  That  after  this 
notice,  the  defendants,  Van  Wagenen  and  Neill,  fraudu- 
lently conspired  together  to  defraud  the  plaintiff  by 
settling  the  claim;  and  that  in  September,  1877,  in  con- 
sideration of  $800  paid  by  Van  Wagenen,  said  Neills 
gave  a  writing  acknowledging  the  settlement  of  the 
claims  and  a  consent  that  the  action  be  discontinued 
without  costs,  and  that  thereafter  an  order  of  discontin- 
uance was  entered,  und  the  action  thereby  discontinued 
in  fraud  of  plaintiff's  rights.  6.  That  thereby  he  lost 
the  amount  of  his  one  half  interest  in  the  claim,  and 
the  benefit  of  his  collateral  security. 

Upon  these  allegations,  the  plaintiff  claims  damages 
in  the  sum  of  $10,000. 

The  difficulty  with  this  complaint  is  that  the  damages 
claimed  did  not  flow  from  the  f acis  alleged.  The  settle- 
ment and  discontinuance  were  good  between  the  parties 
only.  As  against  the  plaintiff,  they  were  irregular,  and 
he  might  have  applied  to  have  them  set  aside.  True, 
imder  the  law  as  it  stood  in  1877,  he  had  no  lien  upon 
the  cause  of  action  by  virtue  of  his  relation  as  attorney. 
Nevertheless,  if  he  had  moved  promptly,  the  court 
would  have  set  aside  the  order  of  discontinuance,  and 
permitted  him  to  go  on  with  the  action  on  the  ground 
that  the  settlement  and  the  discontinuance  were  fraudu- 
lent as  against  him  as  attorney  of  record. 

Moreover,  the  plaintiff  held  an  absolute  assignment 
of  the  cause  of  action,  and  Van  Wagenen  had  notice  of 
it.  As  such  assignee,  the  plaintiff  might  have  brought 
a  new  action  against  Van  Wagenen  in  his  own  name, 
and  Van  Wagenen  would  have  had  no  defense  to  it 
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except  such  as  he  had  to  the  original  action.     The  dis- 
continuance determined  nothing  against  the  plaintiff. 

For  the  considerations  stated,  the  damages  alleged 
cannot  be  deemed  to  have  resulted  from  the  settlement 
and  the  discontinuance,  and  there  is  no  allegation  that 
they  resulted  from  any  other  cause.  There  is  not  even 
an  allegation  of  damage  resulting  from  the  delay  caused 
by  the  discontinuance.  The  complaint  is  therefore 
clearly  insufficient. 

The  views  so  far  expressed  render  it  unnecessary  to 
determine  the  further  question  whether  the  action  as 
brought  is  maintainable  as  one  for  conspiracy  and  fraud. 

The  complaint  was  properly  dismissed,  and  the  judg- 
ment should  be  affirmed  with  costs. 

O'GoRMAN,  J.,  concurred. 


WILLIAM  E.  STILUNGS,  as  Assignee,  &c.,  Appel- 
lant, V.  HUGH  SMITH,  Respondent. 


Set-off  of  judgments — Action  commenced  by  assignor  for  benefit  ofcrediiors 
prior  to,  but  judgments  rendered  thereon  subsequent  to^  the  assignment, 
right  as  to  set-off— Onus  of  proof  as  to  facts  in  bar  of  the  motion  to  setoff. 

Judgments  for  costs  recovered  by  a  defendant  against  an  assignor  who 
assigns  for  the  benefit  of  creditors,  subsequent  to  the  assignment,  in 
actions  commenced  by  the  assignor  previous  thereto,  may  be  set  off 
against  a  judgment  for  damages  and  costs  recovered  subsequent  to  the 
assignment,  in  an  action  commenced  prior  tliereto  by  the  assignor, 
against  the  defendant  holding  tlie  judgments  for  costs ;  it  not  appearing 
that  there  is  not  sufficient  funds  in  the  hands  of  the  assignee  to  satisfy 
any  lien  of  the  plaintiff's  attorney  upon  the  latter  judgment. 

This,  although  tlie  assignee  in  nowise  identified  himself  or  interfered  with 
the  actions  in  which  judgments  for  costs  were  obtained. 
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Facts  claimed  to  constitute  a  bar  to  motion  to  set-off  must  be  shown  by 
the  party  claiming  such  bar. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gormax,  J  J. 

Decided  May  18,  1887. 

This  is  an  appeal  by  the  plaintiff  from  an  order  of 
the  special  term,  entered  December  11,  1886,  granting 
a  motion  that  two  judgments  entered  in  the  court  of 
common  pleas  in  favor  of  the  defendant  and  respondent 
and  against  Richard  Taylor,  the  assignor  of  plaintiff, 
one  for  $279.57  on  December  4,  1885,  and  the  other 
for  $82.44  on  September  11,  :886,  and  that  $150,40  of 
a  judgment  entered  in  this  court  in  favor  of  said  defend- 
ant and  against  said  Richard  Taylor  for  $255.48.  on 
October  16,  1886,  making  in  all,  with  interest,  the  sum 
of  $529.30,  be  set  off  against  a  judgment  for  said  last 
mentioned  sum  of  $529.30,  entered  in  this  court  on 
October  22,  1886,  in  favor  of  said  Richard  Taylor,  and 
against  said  defendant,  Hugh  Smith,  in  which  action 
(being  the  above  instituted  one)  plaintiff  has  been  sub- 
stituted, and  that  said  judgment  last  mentioned  be 
cancelled  and  discharged  of  record. 

Three  actions  were  commenced  by  Richard  Taylor, 
plaintiff's  assignor,  against  the  defendant,  one  in  the 
court  of  common  pleas  and  two  in  this  court.  In  the 
action  in  the  common  pleas,  and  in  one  of  the  actions 
in  this  court,  the  defendant  recovered  judgment  for 
costs.  From  the  judgment  recovered  against  him  in 
the  court  of  common  pleas,  the  said  Taylor  appealed, 
and  judgment  upon  the  dismissal  of  his  appeal  was  duly 
entered  against  him  for  costs,  making  the  three  judg- 
ments in  favor  of  the  defendant  and  against  said  Taylor, 
above  mentioned,  the  aggregate  of  which  judgments 
exceeds  the  amount  of  the  judgment  above  mentioned 
rendered  against  said  defendant  by  the  sum  of  $105.08. 
All  the  actions  were  commenced  before,  but  the  judg- 
ments therein  were  entered  subsequent  to  the  assign- 
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ment  for  the  benefit  of  creditors  made  by  Taylor,  and 
all  the  actions  were  prosecuted  to  judgment  in  the  name 
of  Taylor,  the  assignor.  Taylor,  plaintiff's  assignor,  was 
financially  irresponsible.  The  assignee  made  affidavit 
that  he  had  never  in  any  wise  identified  himself  or 
intermeddled  as  assignee,  or  otherwise,  with  the  pro- 
ceedings or  actions  in  which  the  judgments  were  ren- 
dered against  Taylor,  and  refused  to  take  the  appeal  to 
the  general  term  of  the  common  pleas. 

The  court  at  special  term,  on  granting  the  motion, 
delivered  the  following  opinion : 

Ingraham,  J. — "  The  plaintiff,  in  the  case  of  Taylor 
V.  Smith,  No.  2,  having  made  a  general  assignment  for 
the  benefit  of  creditors,  that  judgment  became  vested 
in  and  owned  by  the  assignee.  The  causes  of  action  in 
the  actions  in  which  judgment  was  entered  in  favor  of 
the  defendant  against  the  plaintiff,  having  been  by  the 
general  assignment  transferred  to  the  assignee  after  the 
commencement  of  such  actions,  the  assignee  under  sec- 
tion 3247  of  the  Code  would  be  liable  for  the  costs  in 
the  like  case,  and  to  the  same  effect  as  if  he  w^ere  the 
plaintiff,  and  the  court  has  power,  by  order,  to  direct 
the  person  so  liable  to  pay  them.  The  assignee  there- 
fore being  liable  for  the  judgment  entered  in  favor  of 
the  defendant  against  the  plaintiff,  and  being  the  owner 
of  the  judgment  entered  in  favor  of  the  plaintiff  against 
the  defendant,  a  proper  case  is  presented  for  a  set-off. 
It  does  not  appear  that  there  is  not  sufficient  funds  in 
the  hands  of  the  assignee  to  satisfy  any  lien  that  the 
attorney  for  the  plaintiff  has  upon  the  judgment  in 
action  No.  2.  Motion  should  therefore  be  granted 
without  costs." 

It  was  not  made  to  appear  in  the  court  below  that 
the  judgment  in  favor  of  the  plaintiff  had  been  appealed 
from,  and  that  the  appeal  was  pending.  Nor  was  it 
made  to  appear  that  there  was  not  sufficient  funds  in 
the  hands  of  the  assignee  to  satisfy  any  lien  the  plaintiff's 
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attorney  might  have  on  the  judgment  recovered  against 
the  defendant. 

Archibald  C.  Shenstoney  attorney,  and  of  counsel  for 
appellant,  among  other  things,  argued  : — I.  There  is  no 
authority  in  the  Code  or  other  statutes,  enabling  the 
owner  of  judgments  to  have  them  offset  under  the  cir- 
cumstances of  this  case.  Defendant's  relief,  if  any  can 
be  afforded  him,  must  be  sought  in  equity,  and  is  not 
available  by  motion,  fewift  v.  Prouty,  64  N.  Y.  545. 
The  right  of  setoff  is  only  applicable  to  mutual  claims. 
There  is  no  mutuality  between  the  judgments  here. 
(1)  The  judgment  of  plaintiff  is  for  an  actual  indebted- 
ness, due  and  owing  from  defendant  to  the  assignee  of 
the  original  plaintiff.  The  judgments  of  defendant  are 
*  merely  for  costs  suffered  in  two  independent  actions  by 
Richard  Taylor,  individually,  and  without  the  consent 
or  knowledge  of  his  assignee.  (2)  No  right  of  setoff 
ever  existed  as  between  defendant's  judgments  and 
plaintiff's,  because  they  were  never  mutual,  i.  e.,  other 
equities  had  intervened  before  both  judgments  had 
been  obtained.  Swift  v.  Prouty,  10  JjTm/i,  232 ;  Firme- 
nich  V,  Barr,  1  76.  532  ;  Taylor  v.  Mayor,  82  N.  Y.  17 ; 
Myers  v.  Davis,  22  76.  493.  (3)  The  claun  of  plaintiff 
which  has  passed  into  a  judgment,  and  against  which 
relief  is  sought,  was  assigned  and  transferred  to  the 
assignee  by  the  general  assignment  of  the  original 
plaintiff  December  2,  1885,  and  prior  to  the  recovery 
of  any  of  the  judgments  of  defendant  Smith.  Hence, 
said  judgments  are  not  mutual,  and  never  were.  "If, 
before  the  demand  of  the  party  claiming  the  set-off 
becomes  mature,  the  opposite  claim  has  been  assigned, 
whether  the  assignment  carries  the  legal  or  only  an 
equitable  title,  the  right  of  setroff  no  longer  exists." 
Myers  v.  Davis,  22  N,  Y.  493 ;  Martin  i?.  KunzmuUer, 
37  76.  400  to  404 ;  Wells  v.  Stewart,  3  Barb,  40 ;  Beck- 
with  t).  Union  Bank,  4  Sandf.  604,  affirmed  9  iV.  F.  211. 
n.  The  court  erred  in  granting  the  motion  allowing 
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the  set-ofi  on  the  grounds  stated  in  the  opinion.  The 
assignment  of  the  cause  oi  action  to  make  an  assignee 
liable  for  the  costs,  must  be  an  absolute  assignment. 
The  assignment,  as  in  this  case,  to  an  assignee  for  the 
benefit  of  his  creditors  is  not  such  an  absolute  assign- 
ment as  will  bring  him  within  the  liability  for  costs 
under  Code  §  3247.  It  is  more  in  the  nature  of  the 
assignment  for  a  collateral  purpose,  as  was  held  not  to 
be  within  the  meaning  of  that  section  in  Bowling  r. 
Bucking,  52  N,  T.  658 ;  Peclt  v.  Yorks,  75  76.  421. 
The  case  of  Columbian  Ins.  Co.  t?.  Stevens,  37  iV;  Y. 
536,  does  not  apply^  because  in  that  case  the  receiver 
continued  the  prosecution  of  the  action  after  his  appoint- 
ment, while  in  this  case  nothing  was  done  by  the 
assignee,  nor  with  his  knowledge  or  approval. 

III.  The  onus  was  on  the  moving  party  to  make  out  * 
a  proper  case  for  set-off.  (a)  There  is  nothing  to  show 
that  the  judgments  desired  to  be  offset  against  each  other 
were  absolute,  final  and  unappealed  from.  As  a  matter 
of  fact  the  judgment  in  favor  of  this  plaintiff  had  been 
appealed  from,  and  the  appeal  was  then  and  still  is  pend- 
ing. Where  an  appeal  is  pending  there  cannot  be  set- 
off. Pierce  v.  Tuttle,  51  How.  670 ;  De  Figamere  v. 
Young,  2  Bobt.  672  ;  Prouty  v.  Swift,  10  JBun]  233. 
(6)  Nothing  appears  in  any  of  the  papers  showing  that 
at  the  time  Taylor  made  the  general  assignment  he  was 
the  owner  of  the  causes  of  action  in  the  actions  which 
resulted  in  the  judgments  in  favor  of  the  respondent 
The  onus  was  upon  him,  such  respondent,  to  prove  that 
those  causes  of  action  belonged  to  Taylor  at  the  time  of 
his  assignment  to  this  appellant  and  passed  by  such 
assignment,  before  he  could  have  them  offset  against  a 
judgment  which  it  was  admitted  passed  to  and  was 
claimed  by  the  assignee,  (c)  If  the  court  was  correct  in 
holding  that  this  was  a  case  in  which  under  Code  §  3247 
the  court  could  by  order  compel  the  assignee  to  pay  the 
costs,  yet  it  was  necessary  in  order  to  give  the  respond- 
ent the  right  on  motion  to  set  off  his  judgments  against 
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a  judgment  which  had  previously  been  assigned  to  this 
appellant,  to  first  procure  an  order  compelling  such  pay- 
ments of  costs  by  the  assignee.  The  court  could  not 
pass  upon  the  rights  and  equities  of  this  assignee  as  to 
his  liabilities  to  pay  such  costs  on  the  motion  as  made. 
There  should  have  been  a  prior,  independent  motion  for 
such  relief. 

IV.  The  assignment  of  the  cause  of  action  in  this 
action  by  the  original  plaintiff,  Richard  Taylor,  to  this 
plaintiff,  as  his  assignee,  was  an  assignment  subject  to 
the  lien  of  the  attorneys  of  Taylor,  and  the  rights  of 
8uch  attorneys  to  such  lien  should  not  be  foreclosed  and 
cut  off  by  this  motion  {Code  §  66). 

Norwood  S  Coggeshally  attorneys,  and  Carlisle  Nor- 
woody  Jr.,  of  coimsel  for  respondent,  argued : — I.  Were 
both  parties  equally  responsible  financially,  the  right  to 
set-off  would  be  clear.  Barbour  on  Set-off ,  33 ;  Mon- 
tagu on  Set-off^  6 ;  Baker  v.  Hoag,  6  How.  201. 

II.  That  right  is  much  stronger  when,  as  in  this  case, 
one  of  the  parties,  and  that  one  the  party  particularly 
resisting,  is  financially  irresponsible,  so  that  the  respond- 
ent would  be  compelled  to  lose  the  whole  or  the  greater 
part  of  his  claim  while  paying  in  full  that  against  him. 
Holbrook  v.  Receivers  Am.  F.  Ins.  Co.,  6  Paige,  231 ; 
Willard's  Equity,  Potter's  ed.,  Set-off;  Simson  v.  Hart, 
14  Johns.  74 ;  Smith  v.  Felton,  43  N.  Y.  420 ;  David- 
son V.  Alafaro,  16  Hun,  353. 

HE.  If,  as  between  the  original  parties  the  position 
contended  for  in  this  appeal  could  not  be  maintained, 
what  greater  right  or  equity  has  the  plaintiff  herein 
than  his  assignor  could  have  claimed  or  enforced  ?  As 
assignee  he  takes  the  rights,  and  those  only  which  his 
assignor  had.  Burrill  on  Assignments  ;  Willard  s  Eq,, 
Potter's  ed.,  467 ;  Murray  v.  Lylbum,  2  Johns.  Ch. 
441 ;  Douglass  v.  White,  3  Barh.  Ch.  621 ;  Curtis  v. 
Leavitt,  lb  N.  Y.  195;  Van  Heusen  v.  Radcliffe,  17  lb. 
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580 ;  Griffen  v.  Marquardt,  etc.,  17  Ih.  28  ;  Leger  v.  Bon- 
naffe,  2  Barb.  475 ;  Warren  v,  Fenn,  28  lb.  333. 

'  IV.  By  making  a  general  assignment  for  the  benefit 
of  creditors,  all  the  causes  of  action  in  the  actions  then 
pending  became  vested  in  his  assignee,  and  the  judge 
below  was  right  in  deciding  that  under  section  3247  he, 
said  assignee,  became  liable  for  costs  as  though  he  were 
plaintiff,  and  the  court  had  power  to  direct  him  to  pay 
them.  Miller  v.  Faklin,  20  Wend.  630  ;  Peck  v.  York, 
75  N.  Y.  42. 

Per  Curiam. — ^Upon  the  facts  as  they  were  made  to 
appear  on  the  motion,  the  order  is  right  and  proper.  If 
the  appellant  could  have  shown  an  additional  f  ac^  which 
within  the  authorities  cited  by  him  would  have  been  a 
bar  to  the  motion,  he  should  have  done  so. 

The  order  should  be  affirmed  with  $10.00  costs  and 
disbursements,  upon  the  opinion  of  the  learned  judge  at 
special  term. 


HORACE  SECOR,  Jr.,  et  al.,  Respoxdents,  v.  MARY 
J.  CLARK,  AS  ExR*x  &c.,  Appellant. 

Duress — Contract^  relief  from  in  equity. 

To  constitute  such  duress  as  to  justify  a  court  of  equity  in  setting  aside 
a  contract,  it  is  not  necessary  that  there  should  be  fear  of  bodily  harm 
or  peril.  It  is  enough  if  there  be  threat  and  peril  of  pecuniai^  loss,  to 
prevent  which,  the  will  of  the  party  seeking  relief  is  controlled  and 
forced  into  the  act  from  the  consequences  of  which  relief  is  sought 

It  appeared  from  the  complaint  herein  that  defendant  had  received 
$10,000,  belonging  to  plaintiffs,  which  fact  he  concealed  from  them  and 
denied ;  that  at  last,  payment  of  said  sum  being  demanded,  he  offered 
to  pay  $8,500  if  plaintiffs  would  at  once  assign  to  him  all  their  interest 
in  the  money,  and  threatened  them  with  protracted  litigation  in  defense 
of  their  claim  against  him,  in  case  they  did  not  immediately  comply, 
which  assignment  plaintiffs  unwillingly  executed,  believing  defendant 
would  cari'v  out  his  threat. 
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Heldf  on  demurrer  in  an  action  to  set  aside  the  assignment  and  recover 
the  $1,500  retained  by  defendant,  that  the  complaint  showed  a  good 
cause  of  action. 

Before  Freedman,  and  0' Gorman,  J  J. 

Decided  June  14,  1887. 

Appeal  from  a  judgment  overruling  defendant's  de- 
murrer to  the  complaint,  and  granting  relief  as  prayed 
for. 

The  action  was  brought  against  Lemuel  B.  Clark  in  his 
lifetime.  He  demurred  in  person  and  as  attorney,  and 
an  interlocutory  judgment  was  entered,  overruling  the 
demurrer,  with  leave  to  answer  in  twenty  days.  The 
defendant  died  within  the  twenty  days,  and  thereafter 
final  judgment  was  entered  against  him.  The  action 
was  revived,  and  his  executrix  substituted  in  his  place 
as  defendant,  and  an  appeal  taken. 

The  facts  appear  in  the  opinion. 

G.  W,  Cotterilly  for  appellant. 

Horace  SecoTy  Jr.,  for  respondents. 

By  the  Court. — O'Gorman,  J. — ^The  essential  facts 
as  admitted  by  the  demurrer  are  these : 

Lemuel  B.  Clark  collected  a  large  sum  of  money,  of 
which  $10,000  belonged  to  the  plaintiffs.  He  concealed 
from  them  that  he  had  this  money  in  his  possession, 
and  denied  that  he  had  it.  Finally  on  demand  being 
made  on  hitn  that  he  should  pay  over  to  plaintiffs  tlie 
$10,000  which  belonged  to  them,  he  refused  to  pay, 
saying  that  he  expected  to  be  sued  by  them,  and  that, 
if  he  were  sued,  the  case  would  never  be  settled  or 
discontinued  by  his  proposition.  The  day  after  mak- 
ing this  threat,  he  agreed  to  pay  the  plaintiffs  $8,500 
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upon  their  assigning  all  their  interest  in  the  money, 
and  provided  also  that  the  transactions  were  closed  at 
once.  The  plaintiffs,  knowing  that  said  Clark  was 
unscrupulous,  and  believing  that  he  would  use  all  such 
devices  to  delay  them  in  the  progress  of  any  action 
they  might  bring  against  him,  as  unscrupulous  debtors 
usually  resort  to,  and  bearing  in  mind  that  it  would 
take  time  to  recover  a  judgment  against  him,  that  they 
might  not  be  able  to  collect  the  judgment,  and  that 
there  was  hazard  of  losing  all  of  the  money  if  it  re- 
mained in  possession  of  the  said  Clark,  unwillingly 
executed  and  delivered  to  said  Clark  the  assignment  he 
required,  and  received  from  him  $8,500. 

On  these  facts,  the  plaintiffs  demanded  judgment  that 
the  assignment  by  them  to  said  Clark  be  produced  and 
declared  void,  and  that  the  defendant  pay  them  the 
sum  of  $1,500  with  interest  and  for  such  other  relief  as 
might  be  just,  etc. 

The  defendant  demurred  on  the  ground  that  the 
complaint  did  not  state  facts  suflBcient  to  constitute  a 
cause  of  action. 

The  court  at  special  term  overruled  the  demurrer  on 
the  ground  that  the  act  of  plaintiffs  in  executing  the 
avssignraent  was  without  consideration,  was  not  volun- 
tary, but  was  compelled  by  the  declaration  of  said  Clark 
that  if  he  were  sued  he  would  put  the  plaintiffs  to  the 
indefinite  delay  of  an  action ;  that  the  transfer  was 
apparent  and  not  real ;  and  that  plaintiffs  were  entitled 
to  the  money  remaining  unpaid ;  and  also  on  the  ground 
that,  in  equity,  an  agent  or  trustee  cannot  claim,  as 
against  his  principal  or  cefitui  que  trusty  any  advantage 
gained  by  him  by  an  inequitable  use  of  his  power  as 
trustee. 

The  question  on  this  appeal  is  whether  the  decision 
of  the  court  below  is  right. 

First,  as  to  the  competency  of  the  complaint  itself. 
It  is  well  settled  that  all  reasonable  intendments  will  be 
indulged  in  support  of  the  pleading  demurred  to. 
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From  the  allegations  of  the  complaint  here,  it  may  be 
reasonably  presumed  that  the  plaintiffs  intended  to  aver 
that,  by  reason  of  that  declaration  of  the  said  Clark, 
and  the  serious  danger  of  loss  of  the  whole  sum  dvte  to 
them  threatened  in  case  he  carried  his  declaration  into 
effect,  the  plaintiffs  were  forced  against  their  will  to 
agree  to  execute  and  to  execute  the  release  of,  their 
claim  to  said  Clark,  and  to  assent  to  his  retaining  $1,500, 
l)eing  their  money  to  which  he  had  no  legal  or  equitable 
right  whatever. 

There  is  no  room  here  for  the  argument  that  the 
transaction  involved  the  compromise  and  settlement  of 
a  disputed  claim.  No  allegation  in  the  complaint,  either 
directly  or  by  necessary  or  natural  inference,  avers  such 
a  fact.  There  is  no  claim  that  said  Clark  had  any  right 
or  title  whatever  to  retain  any  part  of  the  money  of  the 
plaintiffs  which  he  unlawfully  retained  in  his  hands. 
All  his  course  of  dealing  with  the  plaintiffs  was  hostile, 
deceptive,  and  fraudulent.  He  kept  the  fact  that  he 
held  in  his  hands  the  plaintiffs'  money  secret  from  them. 
He  denied  that  he  had  it,  and  at  last  offered  to  pay,  if 
they  allowed  him  to  retain  $1,500,  and  threatened  them 
with  protracted  litigation  if  they  did  not,  at  once,  accept 
his  terms,  and  they  unwillingly  yielded.  All  this  is 
averred  in  the  complaint  and  admitted  by  the  demurrer. 

The  principles  of  law  which  seem  applicable  to  such  a 
case,  are  these :  No  contract  is  valid  unless  it  have  the 
voluntary  assent  of  the  parties  to  it.  Harmony  v.  Bing- 
ham, 12  iV.  Y.  109.  Where  any  unlawful  influence 
exists  which  overrules  and  compels  the  will,  such  volun- 
tary assent  does  not  exist.  The  party  thus  overpowered 
has  no  free  will.  He  stands  in  vinculis.  He  is  not  a 
free  agent,  and  not  being  equal  to  protect  himself,  a 
court  of  equity  will  protect  him.  A  court  of  equity  will 
protect  against  fraudulent  advantage  taken,  and  against 
imposition  and  oppression.  1  Story's  Eq,  Jur.  §  239. 
Equity  will  relieve,  by   setting    aside   an   agreement, 

although  there  was  no  duress,  when  one  of  the  parties 
vql.  xxn— 32 
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has  taken  advantage  of  the  situation  of  the  other  and 
used  undue  influence  to  force  an  agreement  upon  him. 
1  Chitty  on  Contracts,  p.  273. 

Among  tlie  influences  capable  of  overpowering  the 
will  and  depriving  it  of  its .  freedom  of  action,  none  is 
more  potent  than  fear  of  bodily  harm  or  peril,  and  that 
is  commonly  called  "  duress ;  "  and  in  England  the  use 
of  the  term  "  duress  "  was,  and  is  perhaps  still,  applied 
to  such  species  of  fear.  It  is  held  there  that  the  influ- 
ence sufficient  to  avoid  a  contract  must  be  such  as  to 
create  a  rccasonable  fear  of  death  or  mayhem,  and  that 
fear  of  battery  or  trespass  on  property  is  not  sufficient. 
Skeate  v.  Beale,  11  Add.  &  AL  983. 

In  the  United  States,  however,  this  rigid  and  narrow 
rule  has  been,  to  a  great  extent,  relaxed. 

In  Foshciy  v.  Ferguson,  (5  Hill,  158,)  it  was  held  that 
a  contract  procured  by  threats  of  destruction  of  property 
would  be  avoided  on  the  ground  of  duress. 

In  McPherson  v.  Cox,  (86  iV".  T.  478,)  the  action  was 
on  a  bill  of  exchange,  drawn  by  the  master  of  a  ship, 
which  bill  he  signed,  because  the  plaintiff  would  not 
clear  his  ship  or  allow  her  to  proceed  on  her  voyage 
unless  he  did  sign  it.  Held,  that  to  make  the  contract 
unlawful,  it  was  not  necessary  that  the  person  of  the 
master  should  have  been  arrested  or  his  goods  or  his 
vessel  seized.  It  was  enough  that  the  contract  was  en- 
tered into  to  procure  the  liberation  of  the  vessel,  and 
the  execution  might  well  be  imputed  to  illegal  restraint. 
The  refusal  of  the  plaintiff  to  allow  the  vessel  to  leave 
the  port  until  the  bill  was  signed  did  constitute  du- 
ress. 

In  Baldwin  v.  Liverpool  &c.  Co.,  (74  iV.  T.  128,)  the 
common  carrier  refused  to  deliver  property  to  the  con- 
signee, unless  he  paid  an  additional  sum,  not  provided 
for  in  the  contract.  The  court  of  appeals,  in  its  opin- 
ion, says  :  "  It  is  not  disputed  that  if  the  defendant  was 
not  legally  entitled  to  exact  the  £50  for  the  transporta- 
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tion,  the  plaintiff  would  be  entitled  to  recover  it  back  as 
having  been  paid  under  duress  of  ffoods." 

In  Barry  v.  Equitable  &c.  00.^(59  N.  Y.  592,)  the 
assignment  of  a  policy  of  insurance  was  obtained  from, 
the  wife  by  undue  influence  of  the  husband.  The  court 
say :  "  Where  there  exist  coercion,  threats,  compulsion 
and  undue  influence,  there  is  no  volition.  There  is  no. 
intention  nor  purpose,  but  to  yield  to  the  moral  pressure 
for  relief  from  it.  A  case  is  presented  more  analogous 
to  a  parting  with  property  by  robbery.  No  title  is  made 
through  a  possession  thus  acquired."  See  also  Scholey  r. 
Mumford,  60  N.  T.  501 ;  Stenton  v,  Jerome  et  al.,  54 
i6. 485.  —      • 

The  principle  underlying  all  these  cases  seems  to  be, 
that  when  injustice  is  perpetrated  by  means  of  improper 
and  dishonest  influences,  so  subduing  the  will  of  a  party 
that  it  loses  the  power  of  resistance,  the  law  will  inter- 
pose in  protection  of  the  party  thus  imposed  upon, 
either  by  refusing  its  aid  to  the  wrong-doer,  or  by  de- 
feating and  undoing  the  wrong  and  restoring  to  the 
injured  party  what  he  has  been  deprived  of. 

The  case  at  bar  is,  in  its  essential  facts,  similar  to  the 
cases  cited  above.  In  those  cases,  there  was  no  threat  or 
peril  of  bodily  hurt  or  harm.  Here  also,  as  in  those 
cases,  there  was  threat  and  peril  of  pecuniary  loss,  to 
prevent  which  loss  the  will  was  controlled  and  forced 
into  the  act,  from  the  disastrous  consequences  of  which 
relief  is  sought. 

As  the  case  at  bar  is  now  presented,  the  plaintiff  may 
receive  in  this  action  any  relief  and  in  any  form  to 
which  on  the  facts  admitted  he  may  be  entitled,  whether 
that  form  be  legal  or  equitable.  Here,  as  in  the  cases 
above  cited,  the  defendant's  testator,  said  Clark,  held 
the  plaintiffs  at  a  great  disadvantage,  and  he  took  the 
most  effective  means  to  make  that  advantage  oppress- 
ive. Here,  as  in  these  cases,  the  fear  of  loss  of  money 
or  property,  unless  the  disastrous  condition  were  ac- 
cepted, caused  the  unwilling  submission. 
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The  authorities  cited  by  the  learned  counsel  for  the 
defendant  have  been  examined,  but  do  not  seem  to  be 
in  accord  with  the  controlling  decisions  of  the  court  of 
appeals  of  this  state. 

The  judgment  appealed  from  should  be  affirmed,  but 
with  leave  to  appellant  to  withdraw  the  demurrer  and 
answer,  on  payment  of  costs  within  twenty  days. 


Freedmak,  J.,  concurred. 


HORACE  SECOR,  Jb.,  et  al.,  Appellants,  v.  MARY 
J.  CLARK,  AS  Exr'x.,&c.,  Respondent. 

Specific  lien  in  aid  of  colkdion  of  judgment— When  party  limited  to  esDe- 

cuiion. 

Where  it  appears  that  plaintiffs  hare  recovered  a  judgment  against  de- 
fendant, based  on  a  claim  for  money  of  plaintiffs  wrongfully  and  in 
violation  of  law  retained  by  him,  the  judgment  not  being  against  de- 
fendant in  a  fiduciary  capacity,  and  the  moneys  retidned  not  having 
been  held  in  such  capacity,  and  having  been  intermixed  with  his  own 
— there  can  be  no  specific  .lien  declared  on  any  portion  of  defendant'.H 
property  in  aid  of  the  collection  of  such  judgment,  and  plaintiffs^  rem- 
edy is  limited  to  an  execution  against  defendant's  property. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  June  14,  1887. 

Appeal- from  judgment  sustaining  a  demurrer. 

The  complaint  herein  alleged  the  commencement  of 
an  action  by  the  present  plaintiffs  against  Lemuel  B. 
Clark,  this  defendant's  testator ;  and  set  forth  at  length 
the   complaint  therein  (the  facts  of   which   are   fully 
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stated  in  the  opinion  of  the  court  in  the  last  reported 
case,  ante  p.  494) ;  the  entry  of  judgment  therein  that 
the  assignment  there  in  suit  was  void,  and  that  plaintiffs 
recover  the  sum  of  |1,667.31;  the  death  of  the  defend- 
ant therein,  and  the  appointment  of  the  defendant 
here  as  his  executrix — and  proceeded  as  follows :  "  That 
said  Lemuel  B.  Clark  deposited  the  $10,000  above  men- 
tioned in  the  Hanover  National  Bank,  on  or  about  Feb- 
ruary 23,  1886,  to  his  own  account,  and  paid  these 
plaintiffs  the  $8,500  above  mentioned  therefrom  ;  and 
that  the  balance  of  $1,500  remained  therein ;  and  that 
as  these  plaintiffs  are  informed  and  believe,  said  Clark 
continued  to  make  deposits  to  his  said  account  and  to 
draw  therefrom,  to  the  time  of  his  death,  and  that  the 
defendant  herein,  after  obtaining  letters  testamentary, 
as  above  alleged  and  by  virtue  thereof,  drew  from  said 
bank  the  sum  of  $3,000  or  thereabouts,  and  closed  said 
account  of  said  Lemuel  B.  Clark  with  said  bank.  That 
payment  of  said  sum  of  $1,500,  with  interest  from  Feb- 
ruary 25,  1886,  has  been  demanded  of  said  defendant 
herein,  and  that  no  part  thereof  or  of  said  judgment  has 
been  paid.  Wherefore  these  plaintiffs  demand  judgment 
against  said  defendant,  that  the  above  judgment  be  de- 
clared a  lien  upon  the  balance  so  drawn  by  her  from 
said  bank,  to  the  extent  of  said  $1,500,  with  interest 
from  February  25,  1886,  and  directing  her  to  pay  the 
same ;  and  that  they  have  judgment  against  said  defend- 
ant for  the  costs  of  this  action." 

The  defendant  demurred  to  the  complaint,  upon  the 
ground,  among  others,  that  it  did  not  state  facts  show- 
ing a  cause  of  action. 


Horace  W.  SecoVj  Jr.,  for  appellants. 

George  W,  Cotterill,  for  respondent. 

By  the  Court. — 0' Gorman,  J. — ^The  judgment  sus- 
taining the  demurrer  in  this  case  was  proper. 


^ 
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Taking  the  facts  as  stated  in  the  complaint  and  admiir 
ted  by  the  demurrer,  no  reason  appears  why  the  plaint- 
i£E  should  have  any  other  process  for  collecting  the 
judgment  referred  to  in  the  complaint,  than  the  ordi- 
nary means  of  enforcing  a  judgment,  viz. :  execution 
against  the  property  of  the  judgment  debtor. 
.  The  judgment  obtained  was  not  against  the  defendant 
therein  in  a  fiduciary  capacity,  and  the  money  of  the 
plaintiffs  was  not  held  by  the  defendant  in  a  fiduciary 
capacity,  but  wrongfully,  and  in  flagrant  violation  of 
law.  The  money,  unlawfully  retained  by  him,  had  been 
mixed  with  his  own,  and  had  wholly  lost  its  identity,  and 
plaintiff's  remedy  depending  on  that  judgment  was 
against  all  the  defendant's  property  by  execution,  not 
against  any  special  portion  thereof,  on  the  theory  of  a 
special  lien  on  it. 

The  judgment  below  is  affirmed,  with  costs. 


Sedgwick,  Ch.  J.,  concurred. 


MEMORANDA 

OF 

CASES  NOT  REPORTED  IN  FULL. 


ACALUS  L.  PALMER,  et  al.,  Respondents,  v.  THE 
GREAT  WESTERN   INSURANCE    CO.,  Appel- 

LANT, 

Marine  insurance — ,  Seaworthiness — Barratry — Freight^  when  deemed 
earned  though  worthless  cargo  is  shipped — Conspiracy  between  owner 
and  shippers  to  ship  worthless  cargo  and  sink  ship,  evidence  of  when 
insufficient. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  JJ. 

Decided  November  8,  1886. 

Appeal  from  judgment  entered  on  verdict  in  favor  of 
plaintiff,  and  from  order  denying  defendant's  motion  for 
a  new  trial. 

The  facts  appear  from  the  following  opinion  of  0' Gor- 
man, J. : — "  The  action  was  brought  to  recover  $4,528.25 
claimed  to  be  due  to  the  plaintiffs  as  owners  of  bark 
'  Brother's  Pride,'  on  a  policy  of  insurance  of  freight. 
The  bark  was  abandoned  and  burned  at  sea,  by  order  of 
her  master,  while  on  the  voyage  from  Cardenas  to  New 
York.  This  occurred  three  days  after  the  bark  left  Carde- 
nas, where  she  had  shipped  860  hogsheads,  said  to  contain 
a  liquid  called  melada.  The  defendant  had  insured  against 
the  perils  of  the  sea,  fire,  barratry,  and  all  other  loss 
occasioned  by  sea  perils.  Between  the  time  of  leaving 
Cardenas  and  the  loss,  the  bark  encountered  no  rough 
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weather.  At  the  time  she  was  abandoned  there  was  no 
wind.  There  is  no  evidence  that  she  had  sprung  a  leak, 
or  that  she  was  in  any  immediate  danger.  It  is  in  evi- 
dence that  an  accident  had  happened  to  one  of  her 
pumps  ;  that  the  cross-bar  had  broken,  and  also  that  all 
vessels  are  liable  to  spring  a  leak  at  sea  at  any  time. 
The  abandonment  of  the  vessel  was  deliberate,  and  ac- 
complished without  excitement,  haste  or  confusion. 
The  master  and  crew  got  into  the  boats,  waited  near  the 
vessel  for  some  time,  and  then,  on  her  failure  to  sink,  the 
master  sent  three  men  on  board,  who  set  the  bark  on 
fire  and  she  burned  to  the  water's  edge. 

"  It  was  contended  on  the  part  of  the  defendant  that, 
from  these  facts,  it  should  be  presumed  that  the  vessel 
was  unseaworthy  when  she  left  Cardenas.  Some  evi- 
dence, however,  was  given  of  examinations  of  the  bark 
by  several  competent  witnesses  on  various  occasions, 
and  at  various  places,  and  at  Cardenas  before  she  sailed 
from  that  port,  and  their  opinions  of  her  seaworthiness 
were,  I  think,  sufficient  to  go  to  the  jury  and  sustain  a 
verdict  for  the  plaintiffs  on  that  issue.  The  evidence 
was,  I  think,  also  sufficient  to  sustain  the  charge  of  bar- 
ratry bv  the  master  and  mariners,  but  that  was  one  of 
the  act.s  insured  against. 

"  The  defendant's  counsel  also  contended  that  there 
was  no  evidence  of  any  bona  fide  shipment  of  any  cargo, 
from  which  freight  could  have  been  earned.  On  this 
subject  the  evidence  presented  by  the  plaintiff  is 
strangel}^  meagre,  incomplete  and  unsatisfactory.  One 
witness  testified  that  while  the  vessel  lav  at  Cardenas  he 
saw  casks  going  on  board  and  that  these  casks  had  the 
outward  appearance  of  melada  casks,  and,  judging  from 
what  he  saw  on  the  outside,  he  judged  they  contained 
melada.  There  was  evidence  that  melada  was  a  liquid 
thicker  than  molasses.  One  of  the  casks  burst  on  deck 
at  Cardenas  and  the  contents  were  like  dirty  water, — 
thin  and  watery, — ^not  as  thick  as  molasses,  and  had  a 
curious  sour  smell.     This  is  the  only  evidence  of   the 
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shipment  on  board  of  any  cargo,  and,  considering  the 
other  suspicious  circumstances  of  this  case,  I  do  not 
think  it  was  sufficient  to  go  to  the  jury  as  proof  of  a 
bona  fide  shipment.  It  would  as  well  sustain  a  verdict 
that  a  bona  fide  shipment  of  any  cargo  had  not  been 
made  as  that  it  had  been  made,  and  the  preponderance 
of  evidence  was,  in  my  opinion,  in  favor  of  the  former 
finding. 

"  The  relations  of  insurer  and  insured  require  frank, 
open  and  candid  dealing  between  them,  and  the  exercise 
of  mutual  good  faith.  The  testimony  on  behalf  of  the 
plaintifi  in  this  case  falls  far  short  of  that  standard, 
and  is,  in  itself,  inadequate  to  sustain  a  verdict  for  the 
plaintiff. 

"  In  my  opinion,  the  judgment  and  order  appealed 
from,  should  be  set  aside  and  there  should  be  a  new  trial 
with  costs  to  abide  the  event." 

Sedgwick,  Ch.  J.,  wrote  as  follows : — "  Although,  in 
fact,  the  casks  were  filled  ^vith  water  and  not  with  mela- 
da,  the  owners  could  collect  freight,  if  cargo  arrived. 
In  the  present  case,  the  owners  show  a  legal  right  to 
collect  freight,  unless  there  was  some  evidence  that  the 
owners  conspired  with  the  shippers  to  have  a  worthless 
cargo  shipped  and  to  sink  the'  vessel  so  that  cargo  should 
not  arrive.  No  testimony  in  the  case  implicated  the 
owners.  The  court  directed  the  jury  to  find  whether 
under  the  testimony  there  was  a  bona  fide  shipment. 
They  found  for  the  plaintiffs.  The  learned  counsel  for 
appellant  argues  that  the  verdict  was  against  the  testi- 
mony. The  argument  applies  to  the  testimony  that 
showed  that  the  casks  were  filled  with  water  and  not 
melada.  On  this  subject  the  testimony  referred  to  a 
few  only  of  the  860  casks  shipped.  It  was  not,  however, 
clearly  shown  that  the  owners  themselves  were  cogni- 
zant of  a  fraudulent  shipment.  The  most  favorable  sup- 
position for  the  defendant  would  be  that  the  captain  was 
implicated  in  such  a  shipment.     That  was  a  question  for 
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the  jury.     On  this  appeal  it  does  not  appear  that  the 
captain  was -guilty  of  txds. 

"  1  agree  with  Judge  0' Gorman  as  to  the  rest  of  the 
case.  DifEering  with  hhn  as  to  the  point  that  has  been 
discussed,  I  am  of  opinion  that  the  judgment  should  be 
affirmed  with  costs." 

Truax,  J.,  concurred. 

EvartSy  Choate  <fe  Bemauy  for  appellant. 

W,  W.  Goodrich,  for  respondents. 

Judgment  and  order  affirmed,  with  costs. 


GALEN  W.  LOVATT,  Appellant,  v.  ELLEN  F. 
WATSON  ET  AL.,  Respondents. 

Inquest^Insuffidency  ofdamdges  assessed  thereon — Remedy  for  by  moUon 

for  new  tried  at  Special  Term. 

Before  O'Gorman  and  Ingraham,  JJ. 

Decided  November  8,  1886. 

Appeal  from  order  made  May  21,  1886,  by  judge  at 
trial  term,  vacating  an  inquest  taken  before  him  May 
10,  1886,  and  reinstating  the  inquest,  and  denying 
plaintiff's  motion  for  a  trial  of  the  issues  before  the  court 
and  a  jury. 

The  Court  at  General  Term,  said : — "  On  examination 
of  the  affidavit  presented  we  do  not  find  that  the  learned 
judge  exceeded  his  powers,  or  committed  any  error  which 
this  court  is  called  on  to  correct.  If,  however,  as  is 
stated  in  the  affidavit,  the  proof  presented  at  the  inquest 
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was  sufficient  to  justify  and  require  an  assessment  of 
damages  amounting  to  not  less  than  $5,800,  instead  of 
$300,  the  amount  for  which  the  damages  were  actually 
assessed,  then  the  plaintiiff  would  have  been  entitled  to 
a  new  trial  on  motion  at  Special  Term,  and  this  remedy, 
we  think,  remains  still  open  to  him/* 

JE.  P.  Wilder  J  for  appellant. 

Olcottj  Mestre  &  Gonzalez  and   A.  B.   Conger ^  for 
respondents. 

Opinion  by  O'Gorman,  J. ;  Ingraham,  J.,  concurred. 

Appeal  dismissed,  with  costs  and  disbursements. 


GEORGE  BUEHLER,  Appellakt,  v.  THE  MAYOR, 
ETC.,  OF  THE  CITY  OF  NEW  YORK,  Responi>- 

ENTS. 

Default — When  not  opened. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  17,  1886. 

Appeal  from  order  denying  motion  to  open  default. 

The  Court  at  General  Term,  said : — "  The  motion  to 
open  the  default  dismissing  the  complaint,  was  made  on 
an  affidavit  of  plaintiff's  attorney.  The  pleadings  were 
not  recited  in  the  order  denying  the  motion,  and  are  not 
printed  with  the  papers  on  appeal.  It  does  not  appear 
what  cause  of  action  was  sued  on  or  that  plaintiff  had 
any  cause  of  action. 

As  the  judge  would  be  justified  in  denying  the  motion 
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unless  it  appeared  that  plaintiff  had  a  cause  of  action,  I 

and  as  we  cannot  say  from  the  papers  before  ns  that  the  1 

plaintiff  has  such  a  cause  of  action,  we  cannot  review  I 
the  determination  of  the  Special  Term. 

Charles  T.  Haviland^  for  appellant. 

JE.  Henry  Lacombey  for  respondents. 

Opinion  Per  Curiam. — Sedgwick,  Ch.  J.,  and  Ingra- 
HAM,  J.,  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 


MARY  WITTE,  by  Guardian,  Appellant,  v.  LOUIS 
DIEFFENBACH,  et  al.,  Respondents. 

Negligence — Presumption  as  to — Res  ipsa  loquitur ,  when  not  applied. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0' Gorman,  J  J. 

Decided  December  17,  1886. 

Appeal  from  a  judgment  entered  on  a  verdict  of  a  jury, 
which  the  court  had  directed  for  the  defendants. 

The  facts  in  the  case  were  as  follows : 

On  August  25,  1884,  defendants  were  putting  up  a 
fire  escape  on  the  front  of  the  premises  322  Henry  street, 
in  the  city  of  New  York.  A  hammer,  in  the  hands  of 
one  of  defendants'  employees  engaged  on  said  work, 
broke,  and  the  hammer  head,  weighing  from  a  pound 
and  a  half  to  two  pounds,  fell  four  stories  and  struck 
plaintiff  on  the  top  of  her  head  as  she  was  passing  along 
the  sidewalk  in  front  of  said  premises,  and  she  sustained 
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serious  injuries  from  the  accident.  Defendants  gave 
testimony  to  show  that  they  bought  the  hammer  from  a 
dealer  who  sells  only  articles  of  the  best  quality,  that 
this  hammer  had  been  in  use  about  two  weeks  at  the 
time  of  the  accident,  that  the  workman  in  whose  hands 
the  handle  broke  was  using  it  in  an  ordinary  way,  strik- 
ing a  chisel  with  it,  at  the  time,  and  that  neither  he  nor 
the  defendants  were  aware  of  any  defects  in  the  handle. 
The  workman  had  not  examined  the  handle  for  the  pur- 
pose of  ascertaining  if  it  had  any  defects.  There  were 
no  guards  across  the  sidewalk  to  prevent  people  from 
passing  underneath  the  workmen,  and  no  sign  of  warn- 
ing, and  there  was  nothing  placed  underneath  the  work- 
men to  prevent  anything  they  might  drop  from  falling 
upon  people  passing  underneath,  except  the  planks  they 
stood  on.  At  the  conclusion  of  all  the  testimony,  the 
defendants  moved  for  the  direction  of  a  verdict  in  their 
favor,  on  the  ground  that  the  evidence  showed  defend- 
ants free  from  any  carelessness  or  negligence.  The 
plaintiff  requested  that  the  question  of  negligence  be 
submitted  to  the  jury.  The  court  directed  a  verdict  dis- 
missing the  complaint.  Judgment  for  costs  having  been 
entered  against  plaintiff,  she  brings  this  appeal  therefrom. 
The  Court  of  General  Term,  said : — "  We  are  of  the 
opinion  that  the  evidence  does  not  show  that  the  defend- 
ants were  negligent/* 

Marshall  P.  Stafford,  for  appellant. 

Andrew  Comstocky  for  respondents. 

Opinion  Per  Curiam  ;  Sedgwick,  Ch.  J.,  Truax  and 
0' Gorman,  JJ.,  sitting. 

Judgment  affirmed,  with  costs. 


n 


rnO  K£IM  V.  DOELGEE. 


Statement  of  the  Case. 


JOHANN  KEIM,  Appellant,  v,  PETER  DOELGEK, 

Respondent. 

CofUradfor  employment  for  life  in  consideration  of  not  prosecuting  action 
for  personal  injuries— When  void  for  uncertainty  and  lack  of  oon- 
sieleraiion  and  under  statute  of  frauds. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  December  30,  1886. 

Appeal  from  judgment  dismissing  complaint. 

This  action  was  brought  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
breach  on  the  part  of  the  defendant  of  an  alleged  agree- 
ment to  employ  the  plaintiff  for  the  remainder  of 
plaintiff's  life  at  a  salary  of  $55.00  per  month.  This 
agreement  the  defendant  was  charged  with  having  made 
in  consideration  of  plaintiff  not  prosecuting  actions  for 
the  recovery  of  damages  arising  from  personal  injuries 
sustained  by  the  plaintiff  on  two  different  occasions 
while  in  the  employ  of  the  defendant.  The  answer  put 
in  issue  all  the  material  allegations  of  the  complaint. 
At  the  trial  the  plaintiff  failed  to  show  that  he  had  ever 
claimed  that  the  defendant  was  liable,  or  that  the  defend- 
ant was  liable  in  fact,  for  the  personal  injuries  sustained, 
or  either  of  them,  and  he  failed  to  give  any  evidence 
that  he  had  ever,  at  any  time,  promised  not  to  sue  the 
defendant,  or  agreed  to  release  him  from  any  supposed 
liability.  He  also  failed  to  show  that  any  rate  of  com- 
pensation was  mentioned.  On  the  other  hand,  it  appeared 
affirmatively  that  if  the  plaintiff  had  any  claim  against 
the  defendant  by  reason  of  the  personal  injuries  sus- 
tained, his  right  of  action  was  not  barred  when  he  was 
discharged  in  October,  1882,  for  the  alleged  reason  that 
he  had  fallen  asleep  in  the  discharge  of  his  duty  as  a 
watchman. 
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The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said : — "  Aside,  therefore,  from  the  questions  aris- 
ing under  the  statute  of  frauds  as  to  the  agreement 
claimed,  the  declarations  of  the  defendant  as  to  his  inten- 
tion to  keep  the  plaintiff  employed,  so  far  as  any  were 
shown,  were  so  indefinite  and  uncertain,  and  so  entirely 
without  consideration,  that  they  did  not  constitute  a 
valid  agreement.  The  plaintiff  having  wholly  failed  to 
establish  the  cause  of  action  set  forth  in  the  complaint, 
his  complaint  waa  properly  dismissed." 

George  W.  Stephens^  for  appellant. 

Samuel  Untermeyer^  for  respondent. 

Opinion  by  Freedman,  J.;  Sedgwick,  Ch.  J.,  and 
Ingraham,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


THE  FIRE  PROOF  BUILDING  CO.,  Appellant,  r. 
THE  FIRST  NATIONAL  BANK,  et  al.,  Respond- 

15NTS. 

Building  contract,  construction  of-^ Authority  of  supervising  architect  to 
order  neto  work — Sub-contractor,  right  of  to  recover  for  alleged  extra 
work  against  parly  for  whom  the  building  is  erected. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  30,  1887. 

Appeal  from  judgment  entered  on  verdict  of  jury. 
Action  to  recover  from  defendants  for  certain  work 
done  and  materials  furnished  in  a  building  erected  by 
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the  defendants,  under  direction  of  one  Fuller,  of  the 
firm  of  Peabody  &  Steams,  the  architects  employed  by 
the  defendants.  The  trial  judge  submitted  the  question 
to  the  jury  whether  or  not  the  defendants  had  conferred 
any  apparent  authority  on  the  architects  to  order  the 
work  for  them.  The  jury  found  a  verdict  for  the  de- 
fondants. 

The  Court  at  General  Term  said  : — "  An  examination 
of  the  testimony  fails  to  show  that  the  work  was  ordered 
by  the  architects  on  behalf  of  the  defendants,  or  that 
the  architects  had  any  authority  to  make  any  contract 
for  defendants.  The  architects  were  employed  by  the 
defendants  to  make  plans  and  specifications  for  the 
building,  to  get  estimates  and  superintend  the  erection 
of  the  buildings. 

"  They  prepared  plans  and  specifications  and  the  de- 
fendants made  a  contract  with  one  Darragh  to  construct 
the  building  for  a  sum  named,  under  the  direction  of 
the  architects,  according  to  the  plans  and  specifications, 
and  that  contract  provided  in  case  any  work  done  or 
materials  furnished  by  said  Darragh  should  be  unsatis- 
factory to  said  architects,  the  said  Darragh  would,  on 
being  notified  by  the  said  architects,  remove  such  unsat- 
isfactory work  or  materials  and  supply  the  place  thereof 
with  other  work  and  materials  satisfactory  to  said  archi- 
tects ;  and  by  that  contract  the  authority  of  the  archi- 
tects was  expressly  limited  to  such  changes  as  would 
involve  no  additional  expense.  They,  however,  had  au- 
thority to  reject  work  done  under  the  contract,  and  when 
work  was  so  rejected  Darragh  was  bound  to  replace  it. 
The  plaintiff  made  a  contract  with  Darragh  to  do  certain 
work  included  in  his  contract,  and  the  superintendent  of 
the  plaintiff  read  the  Darragh  contract.  Certain  work 
of  plaintiff  was  rejected  by  the  architects,  and  they 
directed  plaintiff  in  the  presence  of  Darragh  to  replace 
it.  Taking  plaintiff's  version  of  the  conversation  it 
seems  to  be  clear  that  no  new  contract  was  made.  Dar- 
ragh was,  under  his  contract,  bound  to  remove  the  arches 
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that  had  sagged  and  supply  their  place  with  other  work 
and  materials  satisfactory  to  the  architects,  and  an  order 
to  Darragh  and  his  sub-contractor  to  comply  with  the 
contract  was  not  a  new  contract  for  which  defendants 
were  liable  to  pay  in  addition  to  the  price  named  in  the 
original  contract.  There  was  no  promise  to  pay  for  the 
work  ordered  and  nothing  from  which  the  jury  could 
find  an  implied  promise.  Nor  do  I  think  there  was  any 
evidence  that  the  architects  had  any  authority,  either 
express  or  implied,  to  make  a  contract  for  new  work  on 
behalf  of  the  defendants.  The  person  with  whom  it  is 
claimed  the  agreement  was  made,  under  oath,  stated  that 
he  had  no  such  authority*  By  the  contract  with  Dar- 
ragh, his  authority  was  expressly  limited  to  such  changes 
as  shall  involve  no  additional  expense,  and  it  was  pro- 
vided that  no  alterations  or  additions  were  to  be  paid 
for,  unless  the  same  were  directed  by  the  defendants  in 
writing.  The  employment  as  architects  to  superintend 
the  building  and  see  that  the  persoiis  with  whom  the 
defendants  had  contracted  performed  their  contracts, 
would  not  give  the  architects  authority  to  make  new 
contracts.  In  no  aspect  of  the  case  are  the  defendants 
liable  to  the  plaintiff.  The  contract  with  Darragh  was 
clearly  competent.  Plaintiff  was  sub-contractor,  and  its 
superintendent  saw  and  read  the  principal  contract.  It 
was  also  clearly  comp/etent  as  fixing  the  authority  con- 
ferred on  the  architects." 

Stanley y  Clark  &  Smithy  for  appellant. 

Fisher  A.  Baker ^  for  respondents. 

Opinion  by  Ingraham,  J.;    Sedgwick,  Ch.  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
Vol.  xxn. — 83 
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SOLOMON  ABLER,  et  al.,  Respondents,  v.  HERMAN 
R.  BALTZER,  Impleaded  etc.,  Appellant. 

Undertaking  on  discharge  of  aUcuihment — Liability  of  sureties  thereon^ 
Attempted  withdrawal  of  order  vacating  attachment. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingrahah,  JJ. 

Decided  DecenU>er  30,  1886. 

Appeal  from  judgment  entered  upon  findings  by  the 
court,  upon  issues  tried  by  consent  without  a  jury. 

Action  on  an  undertaking  given  on  discharge  of  an 
attachment. 

It  appeared  from  the  answer  and  from  defendant's 
offer  of  testimony  on  the  trial,  that  after  the  giving  of 
the  understanding  in  suit,  and  the  entry  of  the  order 
discharging  the  attachment,  the  sheriff  refused  to  deliver 
up  the  goods  attached  without  the  payment  of  a  very 
large  amount  of  fees,  more  than  the  value  of  the  goods 
which  he  had  attached,  and  that  the  attorney  for  the 
defendant  in  the  action  in  which  the  undertaking  was 
given  informed  the  plaintiffs'  attorney  on  October  29, 
1880,  that  the  defendants  in  said  action  had  concluded 
not  to  avail  themselves  of  the  order,  and  would  not  take 
the  goods  from  the  sheriff  under  it,  and  that  on  Novem- 
ber 12,  1880,  he  served  a  written  notice  on  the  sheriff 
and  the  plaintiffs'  attorney,  notifying  them  that  the  de- 
fendants withdrew  the  undertaking,  and  that  afterwards 
the  sheriff  sold  the  attached  property  for  the  payment 
of  his  fees,  and  defendants  here  claimed  that  by  rea- 
son of  this  the  consideration  for  the  undertaking 
failed  and  the  .sureties  thereunder  were  discharged  from 
liability. 

Per  Curiam. — The  pleadings  show  that  the  answer 
admitted  that  an  order  had  been  made  discharging  an 
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attachment.  There  was,  therefore,  no  issue  on  this  point 
to  be  tried.  It  may  be  said,  however,  that  no  testimony 
was  given  that  tended  to  show  that  the  admission  was 
not  correct.  There  was  no  defense,  if  such  an  order  had 
been  made. 

Wingate  <fe  Cullen^  for  appellant. 

Horwitz  S  Hershjieldy  for  respondents. 

Judgment  affirmed,  with  costs. 


MARY  T.  CONSTANT,  et  al.,  &c..  Executors,  Re- 
spondents, V.  THE  UNIVERSITY  OF  ROCHES- 
TER, Impleaded,  &c..  Appellant. 

Mortgage  in  fact  prior  in  date  hut  subsequent  in  record  to  another — Foreclos- 
ure of-^Mortgagee  for  valuable  consideration,  who  not  entitled  to  benefit 
of  recording  act  as  being — Purchaser  in  good  faUh,  notice  through  attor- 
ney having  prior  knowledge — Constant  v.  Am,  etc.  Home  Mission  Soci- 
ety, 63  Super.  Ct,  170,  followed. 

Before  Sedgwick,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  December  30,  1886. 

Appeal  by  defendants  from  judgment  entered  upon 
findings. 

Action  for  a  foreclosure  of  a  mortgage. 

The  following  opinion  was  delivered  by  Ingraham,  J., 
at  Special  Term : — "  The  questions  involved  in  this 
case  are  discussed  in  the  opinion  of  Judge  Freedman  in 
the  action  of  Constant  v.  The  American  Baptist  Home 
Missionary  Society,  and  I  concur  in  the  views  therein 
expressed. 
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"  The  mortgage  to  foreclose  which  this  action  was 
brought  was  given  to  secure  the  payment  of  a  bond  exe- 
cuted February  17,  1883,  by  Elizabeth  Meehen  and 
her  husband.  The  bond  was  delivered  to  Mr.  Constant, 
the  obligee,  and  retained  by  him,  and  the  mortgage  was 
retained  by  Mr.  Dean,  who  had  acted  and  was  acting  as 
attorney  for  Mr.  Constant,  and  remained  in  his  posses- 
sion, or  the  possession  of  his  assignee,  until  the  trial  of 
this  action. 

"  There  was  no  evidence  that  the  bond  and  mortgage 
was  not  given  for  full  value,  nor  is  any  fact  shown  that 
would  impair  its  validity  prior  to  the  execution  of  the 
mortgage  hereafter  mentioned  to  the  University  of 
Rochester.  The  bond  was  the  obligation,  and  was  in  pos- 
session of  Constant.  That  entitled  him  to  receive  the 
amount  due.  The  mortgage  was  security  for  its  pay- 
ment, and  until  the  bond  was  discharged,  either  by  pay- 
ment or  in  some  other  w^ay,  it  was  a  valid  existing 
obligation  of  the  Meehen  s,  and  could  be  enforced  against 
the  land  described,  unless  some  other  party  acquired  a 
prior  lien  or  interest  in  the  property  under  the  record- 
ing act." 

"  It  must  therefore  be  conceded  on  the  evidence  that 
the  bond  was  valid,  and  subsisting  at  the  time  of  the 
execution  of  the  bond  and  mortgage  to  the  University 
of  Rochester;  and  in  order  to  impair  its  validity,  or  make 
it  subject  to  the  mortgage  of  the  University  of  Roches- 
ter, the  burden  of  proof  is  on  the  University  to  show 
that  the  bond  was  either  paid  or  discharged,  or  that 
the  University  of  Rochester  acquired  some  right  which 
would  give  the  mortgages  held  by  it  priority  over  the 
Constant  mortgage. 

"  Assuming  that  Dean  had  authority  from  Constant 
to  receive  the  amount  due  on  the  bond,  and  to  satisfy 
and  discharge  the  mortgage,  the  burden  is  on  the  Uni- 
versity of  Rochester  to  prove  such  payment,  or  that 
acting  for  Constant  he  did  satisfy  and  discharge  the 
mortgages. 
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"It  appears  that  prior  to  January  8,  1884,  the  Uni- 
versity of  Rochester  being  the  owner  of  three  mortgages 
on  premises  on  Lexington  avenue,  at  Dean's  request 
sent  them  with  properly  executed  satisfaction  pieces  to 
Dean,  as  the  attorney  of  the  University,  for  collection, 
and  for  a  reinvestment  of  the  proceeds  in  other  mort- 
gages. On  January  10,  Dean  satisfied  two  of  the  mort- 
gages sent  to  him,  and  on  that  day  the  owner  of  the 
mortgaged  premises  made  a  loan  on  the  premises,  cov- 
ered by  the  University  of  Rochester  mortgage  with 
other  premises,  $30,000  of  such  loan  being  then  paid. 
The  amount  of  the  incumbrances  on  the  property  mort- 
gaged to  secure  the  loan  of  $30,000,  and  including  the 
University  of  Rochester  mortgages  was  upwards  of 
$40,000,  and  but  $30,000  was  received  on  the  loan.  Of 
that  $30,000,  $27,782.58  was  paid  to  the  mortgagor, 
and  by  the  mortgagor  paid  to  Dean.  On  the  same  day 
and  the  day  after  the  receipt  of  this  money,  Dean  paid 
out  the  whole  $27,782.58,  either  in  payment  of  liens 
upon  the  said  property,  or  for  his  own  purposes.  So 
that  on  January  11,  1884,  when  the  mortgage  to  the 
University  of  Rochester  hereinafter  mentioned  was  exe- 
cuted, Deane  had  received  all  of  the  proceeds  of  the 
University  of  Rochester  mortgages  sent  to  him  for  col- 
lection, and  had  disposed  of  the  same  for  his  own  pur- 
poses. None  of  it  remained  as  a  fund  in  his  hands  to 
be  reinvested  on  account  of  the  University. 

"  It  would  thus  appear  that  at  this  time  the  relation 
that  existed  between  Dean  and  the  University  of  Roch- 
ester was  one  simply  of  debtor  and  creditor.  Dean  was 
indebted  to  the  University  of  Rochester  for  the  proceeds 
of  the  mortgages,  and  if  the  University  of  Rochester 
had  then  demanded  the  return  of  its  money  there  would 
have  been  no  property  upon  which  it  would  have  had  a 
lien,  and  its  remedy  would  have  been  an  action  against 
Dean  for  the  money  received  by  him  for  its  benefit. 
The  relation  of  debtor  and  creditor  thus  existing.  Dean 
procured  the  Meehens  to  execute  two  mortgages  to  the 
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University  of  Rochester,  to  take  the  place  of  the  two 
mortgages  which  had  been  paid  the  day  before,  and  the 
proceeds  of  which  he  had  used.  No  money  was  paid  to 
the  Meehens  by  Dean  at  the  time  of  the  execution  of 
these  mortgages,  and  if  it  may  be  assumed  that  the 
Meehens  were  then  indebted  to  Dean  in  an  amount 
largely  in  excess  of  the  mortgages  then  executed,  the 
executions  of  such  mortgages  would  be  simply  a  pay- 
ment to  Dean  on  account  of  such  indebtedness,  and 
Dean's  delivery  of  the  mortgage  so  executed  by  the 
Meheens  to  the  University  of  Rochester  would  be  sim- 
ply in  payment  of  the  indebtedness  then  existing  of 
Dean  to  the  University  of  Rochester. 

"  No  money  was  paid  by  the  University  of  Rochester 
to  Dean  or  any  one  else  on  the  faith  of  these  particular 
mortgages,  and  there  is  no  evidence  that  the  University 
was  informed  that  the  mortgages  were  first  liens  on  the 
property.  No  money  was  paid  to  Constant,  nor  to  Dean 
as  Constant's  agent  to  discharge  the  bond,  nor  was  he 
informed  at  the  time  of  the  condition  of  affairs,  or  that 
Dean  had  had  executed  the  University  of  Rochester 
mortgages  on  the  premises  covered  by  his  mortgages. 

"  Under  such  circimistances,  I  do  not  see  how^  it  can 
be  said  that  the  Constant  bond  was  paid  either  to  Con- 
stant himself  or  to  Dean  as  his  attorneys.  The  fact  that 
a  statement  was  made  which  would  show  that  out  of  the 
amount  of  the  $9,000  loan  when  Dean  paid  it,  the  Con- 
stant mortgage  should  be  satisfied  with  the  interest 
thereon,  and  the  balance  credited  to  Meehen  on  J.  H. 
Dean's  ledger  cannot  be  held  to  be  a  payment  of  the 
Constant  mortgage  The  receipt  of  Meehen  is  simply  a 
receipt  for  the  balance  after  the  Constant  mortgages 
were  paid,  and  as  before  stated  it  appears  from  the  evi- 
dence that  they  never  had  been  paid. 

"  Nor  do  I  think  the  University  of  Rochester  can  be 
said  to  be  a  bona  fide  holder  of  the  bond  and  mortgage 
for  value  so  as  to  entitle  them  to  the  protection  of  the 
recording  act.    As  before  stated,  when  the  last  mortgage 
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was  executed  bv  Meehen,  Dean  was  then  a  debtor  to 
the  University  of  Rochester  and  Meehen  was  a  debtor 
of  Dean  s.  In  payment  of  such  indebtedness  Meehen 
executed  at  Dean's  request  the  mortgage,  and  Dean  to 
pay  his  indebtedness  to  the  University  of  Rochester 
turned  over  the  mortgage  to  it. 

"  It  is  well  settled  in  this  state  that  a  party  taking  a 
conveyance  of  land  as  security  for  an  unsettled  account 
or  for  an  existing  indebtedness  is  not  a  bona  fide  holder 
for  value.     Delancy  v.  Sterns,  66  N.  Y,  160. 

"  Nor  can  the  University  of  Rochester  be  said  to  have 
received  its  mortgage  without  notice  of  the  Constant 
mortgages.  Dean  did  not  state  to  the  University  that 
the  mortgage  given  to  it  was  a  first  mortgage.  There 
was  no  examination  by  the  University  of  the  records  for 
prior  liens.  The  matter  was  left  to  Dean,  and  in  the 
course  of  his  business  for  the  University  the  knowledge 
of  the  Constant  mortgage  was  communicated  to  him. 
The  University  probably  relied  on  Dean  to  give  them  a 
first  mortgage  on  the  property,  but  Dean  knew  the 
mortgage  he  gave  them  was  not  a  first  mortgage. 

"  Nor  do  I  think  plaintiff  is  entitled  to  be  subrogated 
to  the  $1,000  paid  by  Dean  to  satisfy  the  proportion  of 
the  Hoffman  mortgage  on  the  premises  in  question. 
That  was  paid,  not  with  the  money  of  the  University  of 
Rochester,  but  with  Dean's  money,  and  the  mortgage 
was  satisfied.  The  University  of  Rochester  could  be 
subrogated  to  Dean's  rights  only,  it  having  paid  nothing 
on  account  of  the  mortgage. 

"As  between  Dean  and  Constant,  Dean  could  not 
claim  to  maintain  the  lien  as  against  Constant's  mortr 
gage,  because  Dean  was  largely  indebted  to  Constant, 
and  there  was  no  intention  of  keeping  the  mortgage 
alive. 

"  I  think  the  plaintiff  is  entitled  to  the  Usual  judg- 
ment, directing  the  foreclosure  and  sale  of  the  premises 
in  question,  and  judgment  is  ordered  accordingly,  with 
costs." 
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James  M,  Hunty  for  appellant. 

John  E.  Parsons,  for  respondents. 

Per  Curiam. — Judgment  affirmed  mth  cost^,  upon 
the  opinions  of  Judge  Ixgraham  below«  and  of  Judge 
Freedman  in  Constant  v.  American  Baptist  &c.  Society, 
53  Super.  Ct.  170. 


ABRAHAM  DAVIS,  v.  Respondent,  PETER  BOWE, 

Late  Sheriff,  Appellant. 

Costs—Lien  of  attorney  thereon — Not  his  property — Right  of  aUomcy  of 
record  to  discharge  prisoner  held  on  limits  under  judgment  for  costs- 
False  imprisonment. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  dO,  1886. 

Appeal  from  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Action  to  recover  damages  for  a  false  arrest.  The  facts 
were  as  follows :  The  plaintiff  herein  was  arrested  on  a 
body  execution  in  an  action  in  the  then  Marine  Court, 
September  4,  1882.  He  gave  a  bond  for  the  jail  liber- 
ties and  was  allowed  on  the  limits.  The  judgment  on 
which  the  execution  was  founded  was  for  costs,  and  the 
execution  upon  which  the  arrest  was  made  so  stated. 
On  December  13,  1882,  the  Marine  Court  judgment  was 
satisfied  by  the  execution  of  a  satisfaction  piece  signed 
and  acknowledged  by  T.  C.  McKennie,  the  attorney  of 
record.  On  the  same  day  the  judgment  was  satisfied  of 
record  in  the  Marine  Court  and  County  Clerk's  office. 
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McKennie  signed  a  paper  requesting  the  sheriff  to  dis- 
charge the  prisoner,  Abraham  Davis,  from  custody,  and 
Davis'  attorney  caused  this  notice  to  be  served  at  the 
sheriff's  office.  On  a  conflict  of  evidence  as  to  whether 
this  notice  was  left  with  the  sheriff,  the  jury  found  for 
plaintiff.  Some  time  in  the  latter  part  of  December, 
1882,  and  after  the  paper  had  been  served,  the  sheriff's 
attorney  and  the  under  sheriff  were  informed  in  the 
sheriff's  office  that  the  Marine  Court  judgment  had  been 
paid  and  satisfied  of  record ;  but  no  certificate  of  satis- 
faction was  produced  at  the  sheriff's  office.  At  this  time 
the  paper  was  in  the  possession  of  the  sheriff's  office. 
On  Saturday,  January  6,  1883,  at  half -past  ten  at  night, 
two  deputy  sheriffs  arrested  Davis,  brought  him  to  the 
door  of  Ludlow  street  jail,  and  then  allowed  him  to  go 
free  on  payment  of  ten  dollars.  The  right  to  arrest  was 
based  on  a  remand  order  in  the  old  Marine  Court  action, 
Sheriff  Bowe's  term  of  office  being  about  to  expire.  The 
court  charged  the  jury  that  the  notice  signed  by  McKen- 
nie was  .sufficient  to  entitle  Davis  to  a  discharge,  and 
defendant  excepted.  The  jury  found  for  plaintiff  in  the 
sum  of  six  hundred  dollars. 

There  was  no  evidence  in  the  case  as  to  the  value  of 
the  attorney's  services  in  Ihe  action  in  which  the  body 
execution  was  issued. 

The  Court  at  General  Term  held  : — "  The  costs  of  the 
successful  party  in  all  actions  do  not  belong  legally  to  the 
attorney.  They  legally  belong  to  the  party.  Wheaton 
V.  Newcomhe,  48  Super.  Ct.  215.  But  the  attorney 
has  a  lien  on  them  for  the  amount  of  his  compensation, 
which  may  or  may  not  exceed  the  amount  of  the  costs 
as  taxed.  It  is  for  this  reason  that  the  attorney  is 
master  of  a  judgment  for  costs  and  of  the  remedies  given 
for  its  collection The  case  was  correctly  dis- 
posed of 9  both  at  the  trial  and  on  the  motion  for  a  new 
trial." 
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Opinion  Per  Curiam. 

C.  F.  McLean  S  Malcolm  Graham,  for  appellant. 
McCloskey  A  Konvalinkay  for  respondent. 
Judgment  and  order  aflarmed,  with  costs. 


STEPHEN  A.  WEST,  Appellant,  v.  THE  MANHAT- 
TAN RAILWAY  CO.,  Respondent. 

Motion  for  new  tried  on  minutes  upon  several  grounds,  and  granted  ivith- 
out  a  designation  of  which  grou^ids — Appeal-book  not  stating  that  it 
contains  all  the  evidence. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  30.  1886. 

Appeal  from  an  order  granting  a  motion  for  a  new 
trial  made  upon  the  judge's  minutes. 

The  motion  was  made  on  the  minutes  to  set  aside 
the  verdict,  upon  the  exceptions,  because  the  verdict 
was  for  excessive  damages,  because  the  verdict  was 
contrary  to  the  evidence,  and  because  ,the  verdict 
was  contrary  to  law.  The  court  granted  the  motion 
without  designating  upon  which  of  the  grounds  stated. 
,The  Court,  at  General  Term,  said: — "Taking  into 
consideration  the  fact  that  the  trial  judge  had  the  wit-- 
nesses  before  him,  and  had  much  better  opportunity  of 
judging  the  effect  to  be  given  to  their  testimony  than 
the  appellate  court,  we  are  not  disposed  to  interfere 
with  the  disposition  of  the  motion  made  by  him.  The 
verdict  was  a  large  one,  and,  as  it  is  not  stated  that  the 
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case  contmns  all  the  testimony  taken  at  the  trial,  we 
cannot  say  that  the  trial  judge  was  wrong." 

Albert  Taylor^  for  appellant. 

Edward  C.  Rapallo^  for  respondent. 

Opinion  Per  Curiam. 

Order  afi&rmed,  with  costs  to  abide  the  event. 


EMILY  R.  CALDWELL,  et  al.  Exr's,  &c.,  Rkspox- 
DENTS,  V.  FRANCES  A.  CROFT,  Impleaded,  &c.. 
Appellant. 

Specific  performance — Form  of  decree  for  assumption  of  mortgage  by 
vendee — Provision  as  to  form  of  conveyance — Provisions  as*  to  appor- 
tionment of  mortgage  interest,  and  as  to  assessments. 

Before  Sedgwick,  Ch.  J.,  and  Freedmak,  J. 

Decided  February  14,  1887. 

Appeal  by  defendant  from  judgment  entered  upon 
findings  by  judge  at  Special  Term. 

Action  for  specific  performance  of  a  contract  to  con- 
vey real  estate.  The  contract  vendor  was  Mrs.  Devlin, 
who  died  before  time  of  performance,  which  was  fixed 
by  the  contract  at  July  1,  1885.  She  left  a  will.  Her 
executors,  who  are  said  to  be  trustees  also,  holding  the 
legal  title,  were  made  defendants,  as  also  were  the  heirs- 
at-law.  One  of  these  heirs-at-law  appeals  from  the 
judgment  that  the  contract  be  specifically  performed. 

The  Court  at  General  Term,  said : — "There  was  not 
any  error  in  determining  that  the  plaintiffs  should  have 
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such  a  kind  of  relief.  The  appellant  does  not  claim  that 
the  executors  did  not  have  the  fee.  There  is  a  certain 
obscurity  as  to  some  of  the  conditions  of  performance 
which  the  appellant,  having  been  made  a  defendant, 
can  ask  to  be  cleared  away.  The  contract,  as  it  was, 
is  to  be  performed.  A  different  contract  is  not  to  be 
enforced.  The  contract  provided  that  the  assumption 
of  a  bond  and  mortgage  of  $27,000,  should  be  part  pay- 
ment of  the  agreed  consideration.  The  vendor  agreed 
to  deliver  '  a  proper  deed  containing  a  general  warranty 

and  the  usual  full  covenants for  the  conveying 

the  fee  simple free  from  all  encumbrances,  ex- 
cept the  said  mortgage.'  This  contemplates  that  the 
land  should  be  subject  to  any  encumbrances  that  might 
be  created,  after  at  least  July  1,  1885.  The  judgment 
provides  for  a  conveyance  in  fee,  *  the  form  of  the  same 
to  be  settled  and  approved  by  one  of  the  justices  of  this 
court  in  case  the  parties  differ  respecting  it.'  Regu- 
larly, the  form  should  be  specified  by  the  judgment. 
The  judgment  proceeds  to  declare  that  the  land  is  to  be 
^  subject,  however,  to  the  payment  of  $27,000,  the 
amount  of  a  mortgage  now  on  said  premises.'  The 
provision  should  have  been  in  accordance  with  the  con- 
tract, that  the  grantee  assumes  the  payment  of  the  bond 
and  mortgage  as  part  of  the  consideration.  The  further 
provision  of  the  judgment  that  the  grantee  was  to  pay 
interest  on  this  mortgage  only  from  September,  was 
equitable,  as  the  plaintiff  testator  had  not  the  benefit  of 
occupation  down  to  that  time.  I  think,  however,  that 
there  was  a  mistake  in  the  next  provision,  which  is  '  and 
also  subject  to  any  and  all  assessments  imposed  upon 
said  premises  since  the  first  day  of  September,  1885.' 
This  varied  the  contract.  By  that  the  land  was  to  be 
subject  to  liens  for  taxes  as  well  as  assessments  from 
July  1.'  After  that  day  and  on  August  17,  1885,  the 
taxes  for  1885  became  a  lien,  and  on  August  11,  1885, 
an  assessment  for  opening  140th  St.  to  the  amount  of 
$31.83,   was  confirmed.     The   premises    should    have 
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been  made  by  the  conveyance  to  be  delivered,  subject 
to  all  liens  arising  after  July  1.*' 


Hubbard  Hendrickson,  for  appellant. 
William  F.  Macrae^  for  respondents. 

Opinion    by   Sedgwick,  Ch.  J.;  Frebdman,  J.,  con- 
curred. 

Judgment  modified,  in  the  particulars  noticed,  and 
affirmed  as  modified,  without  costs,  to  either  party. 


WEBSTER  GILLETT,  Respondent,   v.  FRANCIS  M. 

GILLETT,  ET  AL.,  Appellants. 

Damages — Conversion— Market  value  of  stock  fixed  by  what  defendants, 
standing  in  position  of  trustees,  had  testified  to  and  had  failed  to  tes- 
tify to. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  14,  1887. 

Appeal  from  judgment  entered  upon  verdict  of  jury, 
and  from  order  denying  motion  for  a  new  trial  made 
upon  the  minutes. 

Action  for  damages  for  conversion  of  a  certificate  of 
6000  shares  of  stock  of  the  Long  Distance  Telephone 
Co.  The  litigated  issues  were,  as  to  whether  the  plaint- 
iff was  entitled  to  the  possession  of  the  certificate ;  as 
to  whether  he  had  duly  demanded  the  certificate  from 
the  defendants;  and  as  to  the  value  of  it.  The  certifi- 
cate had  been  transferred  to  the  defendants,  with  other 
certificates  of  the  same  kind,  with  the  privilege  to  the 
defendants  of  purchasing  at  $1.25  a  share.     The  de- 
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fendants  agreed,  if  they  did  not  buy,  "  to  return  said 
Clark  and  Wiggin  and  Gillette  respectively,  on  demand 
after  October  1,  1885,  all  the  stock  remaining  in  our 
hands,  in  the  proportion  as  the  same  has  been  placed 
by  them  with  us."  The  defendants  did  not  buy  any  of 
the  shares  transferred  to  them.  The  plaintiff  demanded 
of  the  defendants  that  they  deliver  the  stock  to  him. 
The  demand  was  refused.  The  defendants,  on  October 
24th,  wrote  to  the  plaintiff  a  letter  in  which  they  claimed 
that  the  plaintiff  was  indebted  to  them  in  the  sum  of 
$200,  and  then  informed  him,  "  upon  payment  of  this 
sum,  we  shall  be  glad  to  return  your  certificate  for  6000 
shares  telephone  stock."  In  the  February  following, 
the  defendants  began,  in  the  City  Court  of  New  York, 
an  action,  the  complaint  in  which  averred  that  the  de- 
fendants had  loaned  the  plaintiff  certain  moneys ;  that 
".prior  to  such  advance  the  defendant  had  deposited 
with  the  plaintiffs,  with  an  option  to  the  plaintiffs  to 
buy  within  a  certain  time  6000  shares  of  the  capital 

stock  of  the  Long  Distance  Telephone  Company 

and  plaintiffs  now  hold  certificate  No.  337  of  said  company 
for  said  6000  shares  ";  that  "  the  defendant  agreed  in 
consideration  of  said  advances  that  the  plaintiffs  might 
hold  said  6000  shares  as  security  for  the  repayment  of 
said  amounts.  No  part  thereof  has  been  repaid,  and 
the  plaintiffs  at  the  time  of  the  commencement  of  this 
action  had,  and  now  have,  a  lien  upon  said  stock  for  the 
amount  of  such  advances."  The  judgment  was  that  the 
defendants  had  no  lien  upon  the  stock. 

The  testimony  as  to  the  value  of  the  certificate,  at 
the  time  it  was  converted  was  given  principally  and  sub- 
stantially by  the  defendants  themselves,  and  one  of  their 
clerks.  The  defendant  Miles  testified  that,  down  to 
September  18,  the  defendants  had  sold  15,009  shares  at 
an  average  price  of  $4  a  share.  The  defendants  did  not 
give  any  competent  testimony  to  show  that  the  market 
price  or  real  value  became  less  after  September  18. 
The  testimony  most   favorable  to  defendants  on  this 
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point  was  from  the  clerk,  who  said,  "I  tried  to  get 
bids.  I  tried  to  get  bids  from  our  different  customers 
in  the  oflBce ;  tried  to  see  if  they  wanted  any  more ; 
from  all  the  parties  that  had  any  stock ;  and  I  couldn't 
get  any  bid  at  all ;  they  would  not  give  anything  for  it." 
The  Court  at  General  Term  (after  stating  the  facts  as 
above)  said : — "  This  gives  no  solid  information  as  to  the 
value  of  the  stock.  His  efforts  may  not  have  been  of  a 
kind  fitted  to  induce  a  sale,  and  the  parties  addressed  by 
him  may  have  refused  for  reasons  not  connected  with 
the  value  of  the  stock.  It  is  true  that  one  of  the  de- 
fendants testified  that  he  did  not  think  that  the  stock 
had  value  after  September.  Such  testimony  did  not 
benefit  parties  who  clearly  were  wrong  doers,  who,  in 
an  equitable  sense,  were  trustees  of  the  plaintiff,  and 
who,  having  knowledge  of  the  facts  could  have  tes- 
tified to  them  clearly,  and  if  the  testimony  would  have 
helped  them,  would  have  given  it.  I  am  of  opinion 
that  the  value  affixed  by  the  jury  to  the  stock  was  in 
accordance  with  the  just  inferences,  from  what  was  tes- 
tified to,  and  from  what  was  not  testified  to  by  the  de- 
fendants." 

Ira  D,  Warren^  for  appellants. 

W.  M.  Safford,  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  J  J., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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IN  THE  MATTER  OF  THE  APPUCATION  OF 
GEORGE  N.  LADUE,  et  al.,  FOR  LEAVE  TO 
SELL  REAL  ESTATE  OF  INFANTS. 

Specific  pef^ormance — Title  must  be  markeiaJble — Definition  of  marketable 
title — Premises  bounded  by  land  intended  for  road — Title  to  said  in- 
tended road. 

Before  Sedgwick,  Ch  J.,  Truax  and  Dugro,  JJ. 

Decided  March  U,  1887. 

Appeal  from  order  denying  motion  to  compel  pur- 
chaser to  complete  contract. 

The  facts  appear  from  the  following  opinion  delivered 
at  Special  Term : 

Ingraham,  J. — "The  agreement  sought  to  be  en- 
forced provides  that  the  contract  for  the  sale  of  the 
premises  should  not  be  binding,  unless  good  and  suf- 
ficient deeds  conveying  and  assuring  the  parties  of 
the  second  part  the  fee  simple  of  the  entire  property 
free  from  all  encumbrances,  should  be  tendered  to  the 
purchaser. 

"  Tlie  purchasers  oppose  the  motion  on  the  ground 
that  such  a  deed  was  not  tendered,  and  that  the  peti- 
tioner has  not  a  good  title  to  a  portion  of  the  premises. 
No  objection  is  made  as  to  the  form  of  this  application, 
nor  is  the  question  raised  that  the  relief  asked  cannot 
be  granted  by  motion,  or  that  an  action  should  have 
been  commenced  for  that  purpose. 

"  The  rule  Is  now  settled  that  a  purchaser  of  real  es- 
tate will  not  be  compelled  to  specifically  perform  when 
the  vendor  has  failed  to  show  that  he  had  a  marketable 
title  ;  that  as  a  general  rule  a  title  which  is  open  to 
judicial  doubt  is  not  a  marketable  title,  and  if,  after  the 
vendor  has  produced  all  the  proofs  that  he  can,  a  rational 
doubt  remains,  the  title  is  not  marketable.  Shriver  r. 
Shriver,  86  N.  Y,  584. 

"  One  of  the  objections  taken  by  the  purchasers  is 
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that  the  vendors  have  failed  to  show  that  they  have  a 
good  title  to  the  northern  half  of  a  road  which  consti- 
tutes a  portion  of  the  premises  in  question.  It  appears 
that  one  Samuel  Stilwell  was  the  owner  of  a  large  tract 
of  land  which  included  the  property  in  question ;  by  a 
deed  dated  December  1,  1795,  he  cotiveyed  a  portion 
of  the  property  to  Samuel  S.  Bowne,  by  a  description 
which  begins  at  the  northeast  corner  of  a  meadow,  and 
runs  thence  by  various  courses  and  distances  along  the 
land  of  the  said  Stilwell  intended  for  a  road  two  rods  in 
width,  and  thence  by  various  other  courses  and  distances 
to  the  place  of  beginning  *  according  to  a  survey  of  the 
same  by  Cassimer  Th.  Goerck,  City  Surveyor,  bearing 
date  the  5th  day  of  December,  one  thousand  seven  hun- 
dred and  ninety-five,  containing  altogether  thirteen  acres 
three  roods  and  twenty-jtwo  and  one  half  perches  of  land, 
bounded  on  the  south  on  the  land  of  said  Stilwell  in- 
tended for  a  road  of  two  rods  in  width,  on  the  east  of 
the  lands  of  Stilwell,  westerly  and  northerly  on  the  lands 
of  said  Stilwell  and  Robert  L.  Bowne,  as  will  appear  by 
the  aforesaid  map.'  The  said  deed  also  contained  a 
covenant  on  the  part  of  the  said  Stilwell,  that  the  road 
of  two  rods  in  width  as  aforesaid,  to  run  along  and 
adjoin  the  southerly  and  westerl}'^  side  of  the  premises 
hereinbefore  granted  to  Bowne  according  to  the  afore- 
said survey  or  map,  shall  be  laid  out  accordingly  and 
run  from  Bloomingdale  road  within  one  year  from  the 
date  thereof,  and  ever  kept  open  from  that  time.  No 
survey  has  been  produced  bearing  the  date  mentioned 
in  the  deed,  but  a  survey  is  on  file  in  the  office  of  the 
Register  of  the  city  of  New  York,  dated  January,  1796, 
and  which  may  be  assumed  to  be  the  survey  described 
in  the  deed.  The  road  of  two  rods  wide  is  a  portion  of 
the  premises  in  question,  and  the  petitioners  claim  title 
to  the  northerly  one  half  of  the  said  road  through  Bowne, 
the  grantee  in  the  deed  before  mentioned,  so  that  if  the 
fee  of  the  northerly  one  half  of  the  said  road  was  not 
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conveyed  by  the  said  conveyance,  on  the  paper  before  me 
the  petitioners  cannot  give  a  good  title  to  the  property. 

'^  In  Bissell  i\  N.  Y.  Central  R.  R.  Co.,  23  J^.  Y.  63, 
the  vendor  being  the  owner  of  certain  lands,  caused  a 
pUm  to  be  made  in  which  he  laid  out  a  street  by  the 
name  of  Erie  street  and  sold  the  lots  on  each  side  of 
the  street  by^uch  survey.  It  was  held  that  such  vendor 
intended  to  convey  the  lands  upon  the  street,  and  there 
was  no  evidence  of  his  intention  to  reserve  the  fee  of 
the  street ;  that  the  conveyance  thereof  carried  the  fee 
to  the  center  of  the  street.  In  the  case  of  Mott  v. 
Mott,  G8  i\^.  Y.  254,  the  property  as  granted,  bounded 
on  a  lane.  The  court,  after  stating  the  rule  to  be  that 
when  lands  are  granted  bounded  upon  a  highway,  the 
fee  of  one  half  the  highway  will  be  conveyed  unless  bv 
the  terms  of  the  grant  or  by  necessary  implication  the 
highway  or  bed  of  the  street  is  excluded  ;  held,  that  the 
grant  when  read  in  the  light  of  the  circumstances  of  the 
parties  and  the  locality,  goes  far  to  control  and  limit  the 
effect,  which  but  for  it,  might  be  given  to  the  descrip- 
tion of  the  land  granted,  and  that  under  the  circum- 
stances in  that  case  the  fee  of  the  land  did  not  pass  by 
the  grant. 

'•  I  think  applying  the  principles  laid  down  in  the  c<ise 
of  Mott  V.  Mott,  snjjra.  to  the  case  at  bar,  it  must  be 
held  that  no  part  of  the  fee  of  the  strip  of  land  intended 
for  a  street  was  conveyed  by  the  deed  to  Bowhe.  At 
the  time  of  the  conveyance  there  was  no  road  in  exist- 
ence. The  property  is  not  bounded  by  a  road  but  by 
a  strip  of  land  belonging  toStilwell,  intended  for  a  road. 
It  is  true  that  on  the  plan  by  which  the  property  was 
sold  a  road  appears,  still,  by  the  express  terms  of  the 
deed,  no  road  w\is  then  in  existence.  The  description 
runs  along  the  strip  of  land  intended  for  a  road,  and  is 
bounded  by  such  strip,  and  Stilwell  covenants  not  that 
the  strip  of  land  is  now  a  road,  but  that  the  road  to  run 
along  and  adjoin  the  southerly  and  westerly  side  of  the 
premises  shall  be  laid  out  accordingly  within  one  year 
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from  date  and  forever  kept  open  from  that  time.  If  the 
fee  of  the  road  passed  to  the  grantee,  that  covenant 
would  be  unnecessary,  and  except  with  his  consent  it 
would  be  impossible  for  Stilwell  to  perform  it. 

"  In  Mott  V.  Mott,  siipray  the  use  of  the  lane  was 
granted  to  the  grantee,  and  Allen,  J.,  says  at  page  254  : 
'The  grantee  did  not  reserve  the  use  of  the  lane,  as 
would  be  proper  had  the  fee  of  it  been  granted,  but 
granted  the  use  as  the  owner  of  the- fee  might  weir  do  ; 
thus  in  terms  granting  two  things :  the  fee  of  the  land 
on  the  north  side  of  the  lane,  and  an  easement  in  the 
lane  itself.' 

"  The  implication  from  the  grant  that  the  fee  was  not 
intended  to  pass  is  much  stronger  in  the  case  at  bar,  for 
here  the  grantor  covenants  to  do  an  affirmative  act  to 
the  strip  of  land  intended  for  a  road,  viz.,  to  lay  out  the 
road,  and  then  covenants  that  such  road  shall  forever  be 
kept  open. 

''  I  think,  therefore,  the  proper  meaning  of  the  de- 
scription was  intended  to  run  along  the  side  of  the  road, 
and  that  no  part  of  the  fee  of  said  strip  of  land  passed 
by  the  conveyance.  The  distinction  between  the  case 
of  Bissel  r.  N.  Y.  Central  R.  R.  Co.  and  the  case  at  bar 
is  apparent.  That  case  was  decided  on  the  ground  that 
there  was  no  evidence  to  show  that  it  was  not  the  inten- 
tion of  the  grantor  to  convey  the  fee  of  the  street,  while 
in  this  case  such  intention  appears. 

"  I  have  not  considered  the  evidence  contained  in  the 
other  deeds  of  said  Stilwell  conveying  the  adjacent  prem- 
ises, but  if  they  were  legitimate  evidence  they  would 
strengthen  the  implication. 

"  I.  think,  therefore,  plaintiff's  title  was  not  a  market- 
able title.  As  was  said  in  Mott  v.  Mott,  supra,  it  is  not 
at  all  probable  that  the  present  occupants  will  ever  be 
disturbed  in  their  possession  and  use  of  the  land,  but  the 
fact  remains  that  the  title  is  not  perfect  and  may  not  be 
marketable,  and  is  not  therefore  such  a  title  as  a  pur- 
chaser at  a  judicial  sale  may  be  compelled  to  take. 
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^'It  is  not  neoessary  to  consider  the  other  serious 
objections  to  the  title  taken  by  the  purchaser,  and  for 
the  reason  above  stated  the  motion  must  be  denied, 
with  ten  dollars  costs/' 

Charles  Dickenson  and  William  Pierpont  Williams^ 
for  appellants. 

Edmund  Coffin  and  William  Z.  Snyder^  for  respon- 
dents. 

Per  Curiam. — Order  affirmed,  with  costs,  on  opinion 
of  court  below. 


CHARLES   H.    BENNER,    et  al.,   Respoxdents,  n. 
THOMAS  KILPATRICK,  et  al.,  Appellaxts. 

Action  by  attachment  creditor  and  sheriff  against  debtor  of  attachment  der 
fendant,  said  defendant,  and  assignee  for  benefit  of  said  debtor's 
creditors — Finding  that  assignment  **was  made^^  equivalent  to  find- 
ing that  it  was  duly  acknowledged — Failure  of  assignee  to  answer  in 
such  action,  effect  of. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  13,  1887. 

Appeal  by  defendant  from  judgment  entered  upon 
findings  by  the  court,  after  a  verdict  of  jury  upon 
framed  issues. 

The  complaint  averred  that  in  certain  actions  by 
plaintiff  Benner  against  one  Adams,  the  sheriff,  the  co- 
plaintiff  here,  levied  an  attachment  upon  a  demand,  based 
upon  work  and  materials  furnished,  due  to  Adams,  the 
defendant  in  the  attachment,   by  Kilpatrick   the   de- 
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fendant  here ;  that  plaintiffs  had  complied  with  sections 
677  and  678  of  the  Code  of  Civil  Procedure,  and  the 
complaint  demanded  judgment  against  the  defendant 
Kilpatrick  in  the  amount  of  the  demand  against  him. 
The  complaint  averred  that,  since  the  levy  of  the  at- 
tachment, the  said  Adams  assigned  said  indebtedness  of 
Kilpatrick  to  his  firm,  composed  of  himself  and  one 
Cobb,  both  being  made  defendants  here,  and  that  after- 
wards the  firm  made  a  general  assignment,  for  the  bene- 
fit of  their  creditors,  to  the  defendant  Leroy,  and  said 
Leroy  thereupon  accepted  the  trusts  under  the  said 
assignment.  Leroy,  assignee,  etc.,  did  not  appear  in  this 
action.  The  attachment  was  levied  upon  the  indebted- 
ness in  question,  on  January  27.  The  general  assign- 
ment was  in  suit  made  upon  November  10,  1884. 

The  court  ordered  judgment  for  the  plaintiffs  against 
the  defendant  Kilpatrick. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said :  "  If,  at  the  time  the  attachment  was  levied, 
as  is  claimed,  upon  the  debt  due  by  the  defendant,  the 
defendant  creditor  had  transferred  his  claim,  there  was 
no  property  of  the  attachment  defendant  upon  which  to 
levy.  The  debt  would  be  due  to  the  transferee,  and  not 
to  the  sheriff  or  the  attaching  creditor. 

"  In  this  case,  the  complaint  avers  that  on  November 
10,  1884,  the  firm  of  the  defendant  ^  made  a  general 
assignment  for  the  benefit  of  their  creditors,  to  the  de- 
fendant, Henry  W.  Leroy,  and  said  Henry  W.  Leroy 
thereupon  accepted  the  trusts  imder  said  assignment.' 
The  complaint  had  averred  that  the  levy  was  made  be- 
fore the  day  of  the  making  of  the  assignment.  The 
answer  of  defendant  Kilpatrick  admitted  the  assignment 
was  made  for  the  benefit  of  creditors  on  the  day  named 
in  the  complaint,  but  averred  that  what  was  claimed  by 
the  complaint  to  have  been  the  levy^  was  made  after  the 
assignment  was  made,  and  on  or  about  January  27,  1885. 
The  learned  judge  found  that  on  November  10,  1884, 
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the  defendants,  Adam  &  Cobb;  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  Henry  W.  Leroy. 

"  It  is  urged  that  this  does  not  show  that  the  chose  in 
action  was  transferred  to  the  assignee  because  it  did 
not  appear  that  the  execution  of  the  assignment  was  ac- 
knowledged as  is  required  by  the  statute.  In  my  opinion 
averring  and  finding  that  an  assignment  was  made,  nece^ 
sarily  means  a  valid  and  operative  assignment.  It  is 
clear  that  the  plaintiff  did  not  think  of  contesting  the 
validity  or  operation  of  the  assignment.  They  were 
content  in  their  belief  that  the  levy  was  made  before 
the  assignment  was  made.  The  judge,  however,  found 
us  a  fact  that  the  levy  was  made  after  the  assignment. 
There  was  no  proof  upon  the  trial  that  the  assignment 
was  fraudulent  against  creditors. 

^^  It  is  further  argued  that  there  is  no  proof  that  this 
particular  debt  was  transferred  by  the  assignment.  If 
it  were  a  general  assignment,  it  transferred  what  property 
the  assignors  had.  If  the  assignors  did  not  have  this  par- 
ticular claim,  it  must  have  been  because  they  had  trans- 
ferred it  before  they  made  the  assignment.  This  would 
be  fatal  to  the  present  action  based  upon  the  assumed 
levy  in  proof. 

*'  It  is  supposed  that,  because  the  assignee  was  made  a 
defendant  and  did  not  answer,  that  the  defendant  should 
pay  to  the  plaintiff  what  he  owes  to  the  assignee.  There 
was  no  issue  made  between  the  defendants.  If  any 
were  made  between  the  plaintiff  and  the  assignee  as  de- 
fendant, no  judgment  has  been  entered  determining  the 
merits  of  the  issue  between  them.  In  fact,  the  complaint 
only  claimed  such  rights  as  would  belong  to  the  plaintiffs 
if  the  assignee  took  the  claim  subject  to  the  lien  of  the 
attachment.  As  against  the  defendant  appearing,  the 
default  of  the  assignee  was  not  the  equivalent  of  an 
assignment  of  the  claim.  He  had  still  a  right  to  main- 
tain that  the  plaintiffs  acquired  no  right  against  him  by 
the  levy  they  made.     If  the  assignee  has  not  transferred 
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the  claim,  of  course  he  can  hereafter  enforce  it  against 
the  defendant  Kilpatrick. 

'^In  my  judgment  the  action  was  only  one  at  law  on 
a  contract  for  the  payment  of  money  in  which  the  de- 
fendant was  entitled  to  a  jury  trial.  And  if  it  appeared 
that,  before  the  levy,  the  defendant  in  the  attachment 
had  assigned  the  claim  in  action,  the  complaint  should 
have  been  dismissed." 

Kelly  &  Macrae,  for  appellants. 

Paddock  &  Cannon^  for  respondents. 

Opinion  by  Sedgwick,  Ch.  J.;  Truax  and  Dugro,  JJ., 
concurred. 

Judgment  reversed;  new  trial  ordered,  with  costs  to 
abide  event. 


BESSIE  FAEJEON,  Appellant,  v,  HUGH  J.  GRANT, 

Sheriff,  &c.,  et  al.,  Respondents. 

Substitution  of  indemnitors  in  place  of  sheriff— %  1421  Code  conlernplates 
an  action  for  conversion  and  not  for  willful  and  malicious  trespass — 
When  allegation  of  malice  and  intent  deemed  surjjlusage  in  conqdaint 
for  conversion — Objection  to  substitution  that  application  slwws  in- 
demnitors not  liable  for  all  the  sheriff  levied  on — Code  §  479  as  to  ser- 
vice of  complaint,  application  of 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 

Appeal  by  plaintiff  from  order  substituting  as  de- 
fendants the  indemnitors  of  the  sheriff,  in  the  place  of 
the  sheriff,  under  §  1421,  Code  Civil  Procedure. 

The  facts  and  objections  appear  from  the  following 
opinion  of  the  General  Term : 
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"The  first  objection  to  the  order  made,  is  that  the 
action  is  of  a  kind  not  within  the  intention  of  §  1421, 
Code  Civ.  Pro.  It  is  argued  that  the  Code  refers  to  ac- 
tions for  conversion  simpliciter^  when  the  sheriff  has 
taken  under  process  property  which  he  is  not  justified 
in  taking,  but  that  the  present  action  is  for  a  willful  and 
malicious  trespass  by  the  sheriff,  made  with  the  inten- 
tion of  breaking  up  the  business  of  plaintiff.  In  my 
opinion,  the  complaint  claims  conversion  only,  and  under 
it  damages  for  conversion  only  can  be  recovered.  The 
so  called  malice  and  intent  to  break  up  the  business  as 
alleged  in  the  complaint,  do  not  alter  the  act  of  conver- 
sion or  give  greater  damages  than  those  that  follow  a 
conversion ;  for  the  only  thing  averred  to  have  been 
actually  done  by  the  defendants  was  taking  and  con- 
verting and  retaining  goods. 

"The  complaint  charges  that  *the  defendants  wrong- 
fully and  unlawfully  and  with  malice  and  with  intent  to 
injure  the  plaintiff  and  destroy  her  said  basiness,  for  the 
profit  and  advantage  of  the  defendants,  they  the  said 
defendants  unlawfully  took  and  carried  away  and  con- 
verted to  their  own  use,  and  still  retain  from  her,  the 
goods  and  chattels,'  etc. 

"'  It  is  not  meant  to  deny  or  affirm  that  there  may  be 
a  malicious  trespass  connected  with  a  conversion  which 
will  give  a  right  to  exemplary  damages,  or  which  will' 
have,  as  a  proximate  result,  other  damages  than  are  meas- 
ured by  the  value  of  the  property  taken.  Such  a  case 
is  not  described  in  the  complaint.  A  bare  conversion  is 
charged,  and  its  consequences  are  not  enlarged  by  an 
allegation  of  motive  and  intent. 

"  The  next  objection  js,  that  the  application  did  not 
show  that  the  indemnitors  were  liable  for  all  that  the 
sheriff  seized  under  the  execution.  The  affidavit  said 
on  this  subject  that,  ^  under  said  execution,  the  defendant 
sheriff  levied  on  the  property,  or  part  thereof,  referred 
to  in  the  complaint/  It  is  supposed  that  this  may  leave 
a  case  of  the  indemnitors  being  responsible  for  part  and 
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the  sheriff  responsible  for  the  rest.  Taking  all  the 
affidavits  and  papers,  they  show  that  the  indemnitors 
were  responsible  for  all  that  the  sheriff  took,  but  the 
extract  from  the  affidavits  reserves  the  question  of  fact 
of  what  the  sheriff  did  actually  take. 

"  The  order  as  made  required  the  plaintiff  to  serve 
upon  the  indemnitors'  attorney  a  copy  of  the  complaint. 
It  is  supposed  that  as  those  attorneys  had  already  ap- 
peared for  the  defendants  other  than  the  sheriff,  it  was 
not  necessary  under  section  479  of  th«  Code,  to  make  a 
further  service  upon  the  indemnitors  becoming  defend- 
ants. It  may  be  doubted  whether  section  479  is  to  be 
applied  to  this  case.  If  it  be  applicable,  the  appellants 
have  not  been  injured  by  a  direction  that  tended  to  cer- 
tainty and  regularity  in  the  progress  of  the  action." 

James  A.  Hudson j  for  appellants. 

Wales  F.  Severance^  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J.;  Freedman  and  O'GoR- 
MAN,  JJ.,  concurred. 

Order  affirmed,  with  $10  costs. 


HERMAN    ROSENBERG,   et    al.,    Respondents,  v. 
HUGO  BLOCK,  et  al.,  Appellants. 

Money  had  and  received — When  action  for  wHl  lie,  thtmgh  it  be  not  adudtty 
proven  thai  defendant  received  the  money — When  receipt  thereof  wUl 
be  presumed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  May  2, 1887. 

Appeal  from  judgment  in  favor  of  plaintiffs^  and 
from  order  denying  a  motion  for  a  new  trial. 


►38  ROSENBERG  r.  BLOCK, 


Statement  of  the  Case. 


The  complaint  alleged  that  there  was  a  limited  part- 
nership between  plaintiffs  created  under  the  laws  of 
Virginia,  under  the  name  of  the  plaintiff,  Rosenberg, 
who  was  the  general,  and  the  plaintiff,  Bottigheimer,  a 
special  partner ;  that  said  firm  consigned  to  the  defend- 
ants merchandiise  upon  the  agreement  that  the  defend- 
ants should  sell  the  same  as  agents  for  and  on  account 
of  the  plaintiffs,  and  remit  the  proceeds  of  sale  to  the 
plaintiffs ;  that  the  defendants,  as  such  agents,  did  sell 
said  merchandise  for  about  the  sum  of  $800,  which  they 
received,  but  that  they  did  not  remit  the  proceeds  of 
said  sale  to  plaintiffs ;  and  that  payment  of  said  pro- 
ceeds  of    sale    has    been   demanded,   but    defendants 
neglect   and    refuse   to   pay   the   same.     The   answer 
averred,  among  other  things,  that  the  alleged  special 
partnership  was  merely  nominal   and   fictitious;    that 
Rosenberg  was  the  sole  person  interested  in  the  busi- 
ness and  its  assets,  the  pretended  partnership  having 
been  resorted  to  to  prevent  the  creditors  of  Rosenberg 
from  reaching  his  property — ^and  that  he  was  indebted 
to  defendants  for  goods  sold  and  delivered ;  that  the 
])roperty  mentioned  in  the  complaint  was  received  by 
the  defendants  from  Rosenberg,  as  his  individual  prop- 
erty, under  an  agreement  with  Rosenberg,  individually, 
that  defendants  would,  on  the  sale  thereof,  account  to 
him  individually.     The  defendants  also  set  up  the  in- 
debtedness of  the  plaintiff,  Rosenberg,  as  a  counter  claim. 

One  of  the  grounds,  assigned  by  the  defendants  on 
their  motion  to  dismiss  the  complaint  at  the  close  of  the 
plaintiffs'  case,  was  that  it  had  not  been  proved  that  at 
the  time  of  the  commencement  of  this  action  the 
defendants  had  received  a  dollar  in  cash  as  the  proceeds 
of  the  goods.  At  the  close  of  the  case,  the  defendants 
also  moved  to  dismiss  on  the  ground  that  the  plaintiffs 
had  elected  by  this  action,  and  in  the  form  in  which  it 
is  brought,  to  hold  the  defendants  for  money  had  and 
received,  and,  in  the  absence  of  proof  that  the  defend- 
ants had  received  any  money  as  the  proceeds  of  these 
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goods  prior  to  the  commencement  of  this  action,  the 
plaintiffs  must  fail.  Both  of  these  motions  were  denied. 
The  Court  at  General  Term  (after  stating  the  facts  as 
above)  said : — ."  On  the  former  trial  of  this  case,  the  same 
motions  were  made  before  the  trial  court,  and  were 
denied — and  this  point  was  presented  to  the  general 
term  on  an  appeal  from  the  judgment  thi?n  entered. 
On  that  appeal,  the  general  term  refused  to  reverse  the 
judgment.  This  is  a  decision  that  the  action  could  be 
maintained,  and  the  judgment  upheld,  in  the  form  in 
which  the  action  was  brought.  The  defendants  appealed 
from  the  said  judgment  of  the  general  term  to  the 
court  of  appeals,  and  the  judgment  of  the  general  term 
was  reversed,  not  on  the  ground  above  specified,  but 
solely  on  the  ground  that  there  was  error  in  the  rejec- 
tion of  certain  testimony  which  was  offered  by  the 
defendants.  It  seems  to  me  that,  if  the  court  of  appeals 
had  been  of  the  opinion  that  the  plaintiff  had  no  cause 
of  action  at  all,  they  would  have  reversed  the  judgment 
on  this  ground,  and  not  have  ordered  a  new  trial 
because  of  errors  in  the  rejection  of  evidence.  It  is 
true  that,  as  a  general  rule,  the  action  for  money  had 
and  received,  can  be  maintained  only  for  money  actu- 
ally received,  yet  the  action  is  in  its  nature  an  equitable 
one,  and  can  be  maintained  when  it  is  shown  that  the 
party  either  has  or  ought  to  have — and  therefore  in 
law  has — the  money  in  his  possession.  Risdon  v.  De 
La  Rua,  51  Super.  Ct  63,  affirmed,  98  N,  Y.  653.  In  this 
case,  we  must  assume  that  the  defendants,  in  law,  have 
in  their  possession  the  money  for  the  goods  which  they 
sold  in  violation  of  the  terms  of  the  agreement  under 
which  they  received  the  goods " 

Samuel  W.  Weiss,  for  appellants. 

Root  cfe  Strong^  for  respondents. 

Opinion  by  Truax,  J. ;  Sedgwick,  Ch.  J.,  and  Dugro, 
J.,  concurred. 
Judgment  and  order  affirmed  with  coats. 
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DWIGHT    ASHLEY,    as   Ex'r.,  &c.,  Appellant,   r. 
JAMES  M.  WHITNEY,  et  al.,  Respondents. 

Order  for  discovery  and  inspection  of  books  of  account  not  granted,  except 
on  allegations  of  specific  error  or  fraud — Cfeneral  allegations  of  incor- 
rectness insufficient. 

• 

Before  Sedgwick,  Ch.  J.,  iind  O'GtOrman,  J. 

Decided  May  2,  1887. 

Appeal  from  order  made  at  Special  Term  denying  a 
motion  made  by  plaintiff  for  discovery,  inspection,  and 
copies  of  the  defendants'  sale  books,  etc.,  containing  trans- 
actions with  plaintiff's  testator  from  1879  to  1885. 

The  Court  at  General  Term  said : — "  The  granting  or 
denial  of  this  motion  was  in  the  judicial  discretion  of  the 
court,  and  there  is  nothing  before  us  to  show  that  the 
discretion  has  been  abused.  The  petition  of  the  plaint- 
iff disclosed  his  reasons  for  suspecting  the  general  in- 
correctness of  the  defendants'  accounts,  and  for  his 
expectation  that  testimony  to  prove  errors  can  be  found 
in  the  books.  But  he  does  not  specify  any  error  or 
fraud  in  the  accounts  detrimental  to  plaintiff's  intestate, 
and  the  examination  applied  for  would,  if  it  had  been 
granted,  lead  only  to  a  search  for  evidence  without  any 
special  aim  or  special  subject  of  inquiry.  This  is  not  the 
legitimate  object  of  the  motion." 

Abel  E.  BlackmaVy  for  appellant. 
W.  H.  ArnouXy  for  respondents. 

Opinion  by  0' Gorman,  J.;  Sedgwick,  Ch.  J.,  con- 
curred. 

Order  affirmed,  with  ten  dollars  costs. 
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ALICE  WINANS,  Appellant,  v.  ROSS  R.  WINANS, 

Respondent. 

JXsconlinuance — Wilhin  discretion  of  court — Power  of  court  to  impose 

terms. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2,  1887. 

'  Appeal  from  order  denying  plaintiffs  motion  for 
leave  to  discontinue  the  action. 

Also  appeal  from  judgment  in  favor  of  the  defendant 
entered  upon  the  report  of  a  referee. 

The  following  opinion  was  delivered  by  Truax,  J., 
at  special  term  on  motion  for  discontinuance  : — 

"  The  court  of  appeals  said  in  Carleton  v.  Darcy  that 
the  court  to  which  a  motion  to  discontinue  an  action  is 
addressed  has  a  discretion  whether  or  not  to  refuse  it 
(75  N.  T.  377),  and  in  Matter  Waverly  Water  Works 
Co.  (85  Ih.  481)  it  said,  '  the  court  in  which  an  ac- 
tion is  pending  may  impose  terms  beyond  taxable 
costs  as  a  condition  of  the  discontinuance  of  the  action. 
It  may  require  the  plaintijBE  to  stipulate  that  he  will  not 
sue  again  for  the  same  cause  of  action.  The  right  to 
impose  conditions  grows  out  of  and  is  included  in  the 
right  to  refuse  the  discontinuance  altogether.'  •These 
cases  establish  the  right  in  the  court  to  discontinue  an 
action  on  terms,  or  without  terms,  or  to  refuse  to  dis- 
continue it  at  all.  They  show  that  the  plaintiff  has  not 
the  absolute  right  at  all  times  and  under  all  circum- 
stances to  discontinue  the  action.  The  plaintiff  in  this 
action  waived  her  right  to  a  trial  by  jury,  consented  to 
a  reference,  and  testimony  has  been  taken  by  the  referee. 
For  some  reason,  the  plaintiff  became  dissatisfied  with 
liie  reference,  and  made  a  motion  to  set  aside  the  con- 
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sent  to  refer,  and  the  order  entered  thereon.  This 
motion  was  denied.  It  was  claimed  by  the  counsel  for 
the  defendant,  and  not  denied  by  the  counsel  for  the 
plaintiff,  on  the  argument  of  the  motion  to  discontinue, 
that  the  plaintiff's  object  in  making  such  a  motion  was 
to  secure  by  other  means  than  an  appeal  a  reversal  of 
the  order  denying  the  motion  to  set  aside  the  consent 
to  refer.  This  she  will  not  be  allowed  to  do.  There  is 
another  reason  why  the  plaintiff  will  not  be  allowed  to 
discontinue  the  action.  She  claims  that  she  is  the 
defendant's  wife.  This  claim  the  defendant  denies. 
The  defendant  is  entitled  to  have  this  claim  speedily 
determined." 

Luther  R.  Marshy  for  appellant. 

James  C.  Carter,  for  respondent. 

Per   Curiam: — ^^ The   judgment  should  be 

aflSrmed,  with  costs,  upon  the  opinion  of  the  referee. 

"  The  motion  of  the  plaintiff  for  leave  to  discontinue 
the  action  during  the  progress  of  the  trial  was  properly 
denied  under  the  exceptional  circumstances  of  this  case, 
and  the  order  of  denial  should  be  afl&rmed  with  ten 
dollars  costs  upon  the  opinion  of  the  learned  judge  at 
special  term." 


ALICE  WINANS,  Appellant,  v.  ROSS  R.  WINANS, 

Respondent. 

Waiver  of  jury  trial  and  consent  to  reference — When  court  toUl  not  relieve 
party  from — Poverty  of  party  when  not  sufficient  reason. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  May  2,  1887. 
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Appeal  from  order  denying  plaintiff's  motion  to  va- 
cate the  order  of  reference. 

Action  for  divorce,  in  which  the  defense  was  a  denial 
of  the  marriage. 

The  following  opinion  was  delivered  by  O'Gorman, 
J.,  at  Special  Term : — "  '.....  The  chief  reasons  now 
presented  to  the  court  for  granting  the  order  asked  for, 
are  that  the  plaintiff,  although  she"  authorized  her  fonner 
counsel  to  propose  a  reference,  was  not  then  fully  aware 
either  that  she  thereby  waived  her  constitutional  right  to 
trial  by  jury,  or  of  the  expenses  of  a  reference  as  to  ste- 
nographer's minutes,  etc.  To  the  referee  himself,  no 
objection  is  made.  It  is  conceded  that  he  is  in  all  re- 
spects competent  and  capable  of  rendering  a  just  and 
impartial  decision. 

"  The  question  is  whether  the  plaintiff  having  freely, 
deliberately,  and  on  the  advice  of  her  counsel,  elected  to 
have  the  issues  in  her  action  referred,  and  a  motion  hav- 
ing been  made  in  open  court  by  him  for  an  order  of  ref- 
erence with  the  consent  of  the  defendant  first  having 
been  obtained  thereto,  should  now  be  permitted  by  the 
court  to  revoke  her  action  and  be  restored  to  the  full 
enjoyment  of  her  right  to  trial  by  jury  which  she  had 
voluntarily  and  solemnly  waived.  That  she  had  such  a 
right  is  beyond  doubt.  CWe,  •§§{  968,  1012.  It  is 
equally  certain  that  the  right  could  have  been  waived, 
and  was,  in  fact,  waived  by  her.  Code^  §§  1008,  1009. 
He  Hughes,  93  N.  Y.  512.  And  a  constitutional  or  statr 
utory  right  having  been  once  waived,  cannot  •be  re- 
claimed. Re  Hughes  [sitpra) ;  Baird  v.  Mayor,  74  N. 
Y.  386.  There  may,  no  doubt,  be  cases  where  the 
court,  in  its  discretion,  and  in  furtherance  of  justice, 
and  to  defeat  fraud  or  manifest  wrong,  may  go  far  to 
relieve  a  party  from  the  consequence  of  his  own  act, 
but  the  facts  should  be  strong  indeed,  to  warrant  such 
indulgence  in  such  a  case  as  this. 

"  I  have  read  the  motion  papers,  and  endeavored  to 
inform  myself  of  the  facts  of  this  case,  for  the  purpose 
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only  of  ascertaining  if  any  fraud  had  been  practiced  on 
the  plaintifif,  or  any  unfair  or  improper  inducement  used 
to  lead  her  to  agree  to  a  reference,  or  if  any  wrong  has 
been  inflicted  upon  her,  or  is  threatened  by  reason  of 
her  agreement  to  refer.  I  can  see  no  evidence  of  any 
such  fraud,  or  wrong,  or  danger.  That  she  is  too  poor 
to  pay  stenographer's  fees  is  not  an  unusual  misfortune 
of  litigants  in  suits  Of  this  nature,  and  a  remedy  is  not 
beyond  the  reach  of  this  court.  For  any  other  purpose 
than  that  above  stated,  the  merits  of  this  case  have  ■  not 
been  considered  on  this  motion.  The  plaintiff  and  de- 
fendant are  equally  entitled  to  a  fair  and  proper  hearing 
and  decision  of  the  matters  in  controversy  between 
them.  The  rights  of  each  must  be  equally  respected. 
It  is  the  right  of  the  defendant  now  to  proceed  with  the 
trial  before  the  tribunal  agreed  on  by  him  and  his  oppo- 
nent, and  selected  by  this  court.  I  see  no  reason. why 
he  should  be  obliged  to  forego  that  right. 

"  In  order,  however,  to  remove  all  possibility  of  inju- 
rious disability  in  the  plaintiff  to  present  her  evidence, 
and  place  it  under  examination  of  her  counsel,  I  will 
order  that  the  defendant  provide  her  or  her  attorney 
with  copies  of  the  stenographer's  minutes  of  all  the  tes- 
timony, on  the  demand  of  her  attorney,  at  reasonable 
times,  the  cost  of  the*  same,  however,  to  be  charged 
against  the  plaintiff  and  deducted  from  any  costs  which 
she  may  recover  against  him  in  this  action. 

"  Except  as  to  that  indulgence,  the  plaintiff's  motion 
is  denied,  with  ten  dollars  costs,  to  abide  the  event." 

Luther  i?.  Marshy  for  appellant. 

James  C.  Carter,  for  respondent. 

* 

Per  Curiam. — "  The  order  should  be  affirmed,  with 
ten  dollars  costs,  upon  the  opinion  of  the  learned  judge 
at  special  term. 
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DANIEL    B.    FAYERWEATHER,    et    al.,    Appel- 
lants,   V.    THE    PHENIX    INSURANCE    CO., 

Respondent. 

Marine  insurance — Negligence,  not  amounting  to  barrairy,  insurers  not  lia- 
ble for — Presumption  of  unseaworthiness  from  sinking  of  vessel — 
Clause  in  policy  subrogating  insurers  to  claim  of  assured  against 
carriers f  and  clause  in  bill  of  lading  giving  carriers,  in  case  of  their 
liabililf/tfull  benefit  of  insurance;  assured  in  such  case  cannot  recover 
against  insurers  for  loss  caused  by  carrier's  negligence. 

BefoFe  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  2.  1887. 

Appeal  by  plaintiffs  from  a  judgment  entered  in  favor 
of  defendants  on  a  trial  before  the  court  without  a 
jury,  the  court  rendering  the  following  opinion : 

Truax,  J. — "  The  plaintiffs  seek  to  recover  for  a  loss 
that  they  sustained  upon  goods  that  had  been  insured 
by  the  defendant  under  a  policy  of  marine  insurance. 
The  goods  were  on  board  a  steamer  at  the  time  the  loss 
occurred.  The  goods  were  insured  against  ^perils  of 
the  sea,  barratry  of  the  master  and  mariners,  and  all 
other  perils,  losses  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment  or  damage  of  the  said 
goods  and  merchandise  or  any  part  thereof/  The 
evidence  shows  that  the  steamer  sank  through  the 
negligence  of  one  of  the  mariners. 

"  The  negligence  of  the  master  or  mariners  was  not 
one  of  the  things  insured  against.  Negligence  is  not 
barratry  unless  it  be  so  gross  as  to  amount  to  evidence 
of  .fraud.  Atkinson  v.  Great  Western  Insurance  Co., 
65  N.  Y.  538.  In  this  case,  there  is  no  evidence  of 
gross  negligence.  There  is  nothing  in  the  case  which 
tends  to  show  that  the  vessel  was  sunk  through  the  will- 
VoL.  xxn.— 85 
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fill  or  fraudulent  act  of  the  master  or  mariners,  and  it 
is  settled  that  insurers  are  not  responsible  for  the  fault, 
negligence  or  misconduct  of  the  master  or  mariners  not 
amounting  to  barratry.  Grimm  v.  Phenix  Insurance 
Co.,  13  Johns,  451. 

"  No  presumption  arises  from  the  fact  that  the  vessel 
sank  that  she  was  unseaworthy  at  the  time  of  the  com- 
mencement of  the  voyage,  because  she  sank  after  the 
voyage  had  ended,  and  the  cause  of  her  sinking  is  ex- 
plained and  is  shown  to  have  been  something  outside  of 
the  condition  of  the  vessel.  In  otlier  words,  the  evi- 
dence shows  a  cause  of  loss  that  excludes  an  inference 
of  unseaworthiness.  Berwind  v.  Greenwich  Insurance 
Co.,  53  Super.  GL  103. 

"It  was  agreed  in  the  policy  of  insurance  that  the- 
assured  would  subrogate  to  the  insurer  all  their  claims 
against  the  transporters  of  said  merchandise  not  exceed- 
ing the  amount  paid  by  said  insurers.  After  making 
this  agreement  with  the  insurers,  the  plaintiffs  con- 
tracted with  the  transporters — ^  That  in  case  of  any  loss, 
detriment  or  damage  to  be  sustained  by  any  of  the 
property  herein  receipted  for  during  the  transportation 
whereby  any  legal  liability  or  responsibility  shall  or 
may  be  incurred  by  the  terms  of  this  contract,  the  car- 
rier shall  have  the  full  benefit  of  any  insurance  th«at 
may  have  been  effected  upon,  or  on  account  of,  sai<l 
goods.'  The  evidence  shows  that  the  goods  were  lost 
through  the  negligence  of  the  transporters.  This  is 
enough  to  make  them  liable  to  the  plaintiffs.  And, 
therefore,  by  the  above  provision  of  the  contract 
between  the  plaintiffs  and  the  transporters,  the  trans- 
porters were  entitled  to  the  full  benefit  of  this  policy  of 
insurance ;  but,  by  the  very  terma  of  the  policy  of  in- 
surance, it  was  agreed  that  the  defendant,  the  insurer, 
should  be  subrogated  to  any  claim  that  the  plaintiffs 
might  have  against  the  transporters.  But  for  this 
clause  of  the  bill  of  lading,  the  defendant  would  have 
a  right  of  action  against  the  carrier  for  damages.     This 


FAYERWEATIIER  v.  PUENIX  INSURANCE  CO.  547 

Statement  of  the  Case. 

right  of  action  does  not  depend  upon  the  implied  right 
of  subrogation  ;  the  contract  which  gives  the  defendants 
this  right  of  action  is  express.  It  is  an  agreement 
between  the  plaintiffs  and  the  defendant  that  the 
plaintiffs  will  assign  to  the  defendant  any  cause  of 
action  that  they  may  have  against  the  carriers ;  but  by 
the  agreement  above  mentioned  they  have  in  effect 
released  the  carriers  from  any  cause  of  action.  If  the 
plaintiff's  should  recover  in  this  suit  compensation  from 
the  insurance  company,  the  agreement  in  the  bill  of 
lading  has  made  it  impossible  for  plaintiffs  to  do  what 
they  agreed  with  the  defendant  they  would  do. 

"  The  plaintiffs  allege  that  they  gave  to  the  defend- 
ant due  notice  and  proof  of  loss,  as  required  by  the  pol- 
icy of  insurance.  This  allegation  is  denied  by  the 
defendant.  There  was  no  evidence  given  on  the  trial 
that  would  authorize  me  in  finding  that,  as  a  matter  of 
fact,  the  plaintiff  did  give  to  the  defendant  proof  of 
loss ;  but  there  is  evidence  that  would  warrant  me  in 
finding,  if  such  fact  had  been  alleged  in  the  complaint, 
that  strict  service  of  the  proof  of  loss  had  been  waived 
by  the  defendant.  But,  as  this  allegation  of  waiver 
was  not  made  in  the  complaint,  I  make  no  finding  in 
regard  to  it.  It  is  well  settled  that  a  proof  of  loss  is  a 
condition  precedent  to  maintaining  the  action,  and  that, 
if  the  plaintiff  relies  on  a  waiver  of  the  proof  of  loss 
instead  of  upon  the  fact  that  proof  of  loss  was  made, 
such  w^aiver  must  be  alleged  in  the  complaint  and 
proved  on  the  trial." 


Stewart  L.  Woodford  and   William  C.  Wallace,  for 
appellants. 

George  A.  Black,  for  respondent. 

Per  Curiam  : — "  The  judgment  is  affirmed,  with  costs, 
on  the  opinion  of  the  learned  trial  judge.** 
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EDMUND    BLUNT,    Appellant,    v.  ELMER    BAR- 
RETT, Respondent. 

Burden  of  proof-— License — Conversion — Fn  action  of  conversion  where  de- 
fense rests  upon  possession  of  (he  property/  under  license,  the  original 
taking  being  admitted  by  plaintiff  to  liave  been  under  such  license,  the 
burden  of  proof  is  upon  plaintiff  to  show  discontinuance  of  said  license 
before  loss  of  the  property. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  18,  1887. 

Appeal  from  judgment  in  favor  of  defendant,  and 
from  order  denying  motion  for  new  triaL 

Action  for  wrongful  conversion  of  a  small  steam  yacht 
belonging  to  plaintiff  and  of  which  defendant  had  been, 
during  the  summer  of  1884,  engineer  and  caretaker,  in 
the  emplojnnent  of  plaintiff. 

Prior  to  December  21,  1884,  the  boat  was  laid  up  for 
the  winter  by  the  defendant,  under  direction  of  the 
plaintiff,  and  plaintiff  testified  that  thereupon  all  em- 
ployment by  him  of  defendant  and  all  the  authority  of 
defendant  over  the  boat  came  to  an  end.  Defendant 
afterwards  removed  the  boat  from  the  place  where  it  had 
been  laid  up  by  him  to  another  place,  from  which  it 
drifted,  went  ashore  and  became  a  total  wreck.  De- 
fendant testified  that  he  was  employed  by  the  plaintiff 
to  look  after  the  boat  during  the  whole  winter,  and  in 
the  exercise  of  the  general  license  and  powers  thus  con- 
ferred on  him,  he  continued  in  charge  of  the  boat,  and 
in  the  exercise  of  his  best  judgment  removed  the  boat 
from  where  she  had  been  first  placed  by  him,  and  that 
Her  loss  was  the  result  of  an  accident,  and  not  of  any 
negligence  or  wrong  doing  for  which  he  was  to  blame. 
The  trial  judge  charged  the  jury  that  the  plaintiff,  in 
order  to  recover,  should  establish  the  wrongful  taking 
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of  the  boat,  and  for  that  purpose*  it  was  enough  to  es- 
tablish a  taking  by  defendant  without  authority  or  the 
color  of  authority.  To  this  instruction  counsel  for 
plaintiff  excepted,  on  the  ground  that  it  was  sufficient 
for  plaintiff  to  prove  that  he  owned  the  boat,  and  that 
defendant  took  it  away,  and  that  the  07ius  of  proving 
license  in  defendant  rested  on  him. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said : — "  This  exception  is  not  well  taken.  The 
action  is  for  a  wrongful  taking  of  the  boat  about  January 
15,  1885.  That  the  defendant  had  a  right  to  the  pos- 
session of  the  boat  by  the  consent  and  direction  of  the 
plaintiff  up  to  the  latter  part  of  December,  1884,  is  tes- 
tified to  by  plaintiff  himself That  such  au- 
thority did  not  continue  was  the  gist  of  the  action,  and 
the  foundation  of  plaintiff's  claim ;  and  unless  that  dis- 
continuance was  proved,  the  plaintiff  could  not  recover. 
The  plaintiff  did,  in  his  own  testimony  at  the  trial,  give 
evidence  that  the  defendant's  authority  over  the  boat 
did  not  continue,  but  ceased  by  his  full  discharge  in  the 
latter  part  of  December.  In  this  he  was  contradicted 
by  the  defendant  and  by  witnesses  examined  on  his  be- 
half, and  the  question  was* left  to  the  jury  to  decide  on 
all  the  evidence.  The  affirmative  of  that  issue  was 
clearly  with  the  plaintiff,  and  the  trial  on  his  part  was 
conducted  under  that  theory.  .  .  , 


>> 


Charles  E,  WilbeVy  for  appellant. 

Charles  Blandyj  for  respondent. 

Opinion  by  O'Gorman,  J.;   Sedgwick,   Ch.  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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WILLIAM  M.  KEELER,  Appellant,  v,  BARRETT'S 
PALMER  &  HEAL  DYEING  ESTABLISHMENT, 
Respondent. 

Separate  appeal  from  order  denying  m(^ion  for  new  trial  made  under 

§  999  Coder—costs  on. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'GoRitfAN,  JJ. 

Decided  May  18,  1887. 

Appeal  from  order  directing  re-taxation  of  costs  of  re- 
spondent upon  affirmance  by  the  general  term  of  an 
order  denying  motion  for  new  trial  on  judge's  minutes. 

The  issues  in  the  action  were  duly  tried  before  the 
court  and  a  jury,  and  a  verdict  was  rendered  for  de- 
fendant ;  plaintiff  then  made  a  motion  for  a  new  trial  on 
the  minutes,  which  was  denied;  subsequently  plaintiff 
took  an  appeal  from  the  judgment  which  was  entered  on 
the  verdict,  and  such  appeal  was  heard  by  the  general 
term,  and  the  judgment  affirmed.  Thereafter  an  order 
was  entered  by  plaintiff  denying  the  motion  for  a  new 
trial,  upon  the  judge's  minutes,  and  a  separate  appeal 
taken  therefrom  to  the  general  term,  which  affirmed  the 
order  with  costs. 

The  clerk  refused  to  tax  the  bill  of  costs  as  presented 
by  defendant  and  respondent,  and  allowed  only  $10  mo- 
tion costs,  on  the  ground  that  no  case  had  been  made  on 
the  original  motion  under  §  3251,  subd.  3,  of  the  Code 
of  Civil  Procedure.  Defendant  claimed  the  right  to  his 
bill  of  costs  as  proposed,  under  §  3251  Code,  subd.  4. 

S.  F.  Kneeland,  for  appellant. 

Taylor  &  Ferris^  for  respondent. 

Per  Curiam: — Order  affirmed,  with  $10  costs. 


NOONAN  v.  STRAHAN.  651 


Statement  of  the  Case. 


MICHAEL    NOONAN,    Kespondent,  v,    JOHN     H. 

STRAHAN,  Appellant. 

Evidence — Admission  by  'defendant  thai  he  still  owed  plaintiff  a  certain 
amount  which  he  did  not  have  money  to  pay — Evidence  that  defendant 
then  had  more  than  that  sttm,  in  hank,  not  admissible  in  his  behalf  to 
support  his  contradiction  of  such  alleged  admission. 

Before  Freedman  and  Truax,  JJ. 

Decided  June  23,  1887. 

Appeal  from  judgment  rendered  after  trial  by  jury, 
and  from  an  order  denying  motion  on  the  minutes  to  set 
aside  the  verdict  and  for  new  trial. 

For  the  facts  in  the  case,  see  53  Sujyer.  Ct,  419. 

The  respondent  had  testified  that  the  appellant  at  one 
time  had  told  him  that  there  was  three  or  four  thousand 
dollars  more  due  the  respondent,  which  he  (the  appel- 
lant) could  not  pay  ^  that  he  did  not  have  the  money  at 
that  time,  but  that  he  would  give  his  note  at  three  or 
four  months  for  said  amount.  This  testimony  was  con- 
tradicted by  the  appellant.  The  appellant  then  sought , 
to  show  that  as  a  matter  of  fact  he  had  at  the  time  this 
.statement  was  alleged  to  have  been  made  more  than  the 
sum  of  three  or  four  thousand  dollars  in  the  bank — and 
questions  tending  to  show  that  such  was  the  fact  were 
asked,  and  under  the  objection  of  the  respondent,  ex- 
cluded. 

Per   Curiam: — ^^ There  was  no  error  in   so 

excluding  this  evidence.  It  did  not  prove,  nor  did  it  tend 
to  prove,  that  the  appellant  had  not  made  the  statement 
which  it  was  alleged  that  he  had  made.  The  record  fails 
to  show  an  exception  that  constitutes  a  ground  for  re- 
versal, and  the  verdict  cannot  be  held  to  be  against  evi- 
dence or  the  weight  of  evidence." 
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Statement  of  the  Case. 


T.  Allison  and  D.  J.  Dean,  for  appellant. 
L.  Laflin  Kellogg,  for  respondent. 
Judgment  and  order  affirmed^  with  costs. 


ROBERT  F.  AUSTIN,  Respondent,   v.  JOSEPH  F. 

BYRNES,  Appellant. 

Motion  to  vacate  order  for  examination  in  proceedings  supplementary  to 
execution  on  ground  that  judgment  is  paid,  when  not  granted,  but  mov- 
ing party  remitted  to  motion  in  the  action  to  have  judgment  declared 
satisfied. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  December  30,  1886. 

Appeal  from  an  order  denying  motion  to  vacate  pro- 
ceedings supplementary  to  execution. 

The  Court  at  General  Term  said  : — "The  judgment 
upon  which  the  order  to  examine  the  defendant  was 
granted,  is  regular,  unsatisfied  of  record,  and  sufficient, 
to  sustain  the  order.  If  there  is  anything  due  or  impaid 
on  the  judgment,  the  motion  to  vacate  the  order  was 
properly  denied.  The  facts  upon  which  the  defendant 
claims  the  judgment  was  paid,  or  satisfied,  are  either 
denied  by  the  assignee  of  the  judgment,  or  their  legal 
effect  disputed,  and  whether  the  whole  judgment  is  or 
is  not  satisfied  depends  on  the  right  to  set  off  a  claim 
that  the  defendant  has  against  the  person  who  paid  a 
portion  of  the  judgment  and  for  whose  benefit  it  was 
assigned.  Under  the  circumstances  we  think  the  proper 
remedy  for  the  defendant  is  by  motion  in  the  action  to 
have  the  judgment  declared  satisfied  of   record.     On 
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Statement  of  the  Case. 


such  a  motion  a  reference  can  be  ordered  if  necessary  to 
take  proof  of  the  facts,  and  on  such  reference  the  ques- 
tion of  the  amount  if  any,  that  remains  unpaid  can  be 
much  more  satisfactorily  determined  than  on  the  papers 
before  us,  and  the  order  on  that  motion  can,  if  the  mo- 
tion is  granted,  make  proper  provision  as  to  any  set  off 
required.' 


>> 


TT.  ff.  Arnouxy  for  appellant. 

George  W.  CarVy  for  respondent. 

Opinion  Per  Curiam. 

Order  affirmed  with  $10,  costs  and  disbursements. 
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December  17,  1886.~December  30,  1886. 


Paul  Bechet  v.  Margaret  Smithers. 

Decided  December  17,  1886.  Before  Sedgwick,  Ch.  J. 
Freedman  and  Ingraham,  JJ.  Judgment  affirmed^  with 
costs.     Ingraham,  J.,  dissenting. 

Charles  W.  Hassler,  as  Trustee,  &c.,  Appellant,  v. 
Henry  B.  Turnbull,  Respondent. 
Decided  December  17, 1886.  Appeal  from  judgment 
dismissing  complaint  entered  on  the  report  of  a  referee. 
Opinion  per  Curiam.  Before  Sedgwick,  Ch.  J.,  Freed- 
man and  Ingraham,  JJ.     Judgment  affirmed,  with  costs. 

The  Mayor,  &c.,  of  New  York  City  v.  The  Indepen- 
dent S.  Co. 

The  Mayor,  &c.,  of  New  York  City  v.  The  N.  J.  Steam- 
boat &  T.  Co. 
Decided  December  17,  1886.     Before  Sedgwick,  Ch. 

J.,  and  Freedman,  J.     Judgments  affirmed,  with  costs. 

Henry  Wehle,  as  Receiver,  &c..  Respondent,  v.  Michael 
A.  Coleman,  et  al,  Appellants. 
Decided  December  30,  1887.  Appeal  from  judgment 
in  favor  of  the  plaintiff  entered  upon  the  decision  of  a 
judge  at  Special  Term.  Sewell,  Pierce  &  Sheldon,  for 
appellants.  John  Fennel,  attorney,  and  Henry  Wehle 
and  Charles  Goepp,  of  counsel  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ.  Opinion 
by  Freedman,  J.     Judgment  affirmed,  with  costs. 

James  A.  Deering,  Appellant,  v.  Sarah  M.  Starr,  Re- 
spondent. 
Decided  December  30,  1886.  Appeal  by  plaintiff 
from  judgment  and  from  order  denying  motion  for  new 
trial,  made  upon  the  minutes.  Lewis  Sanders,  for 
appellant,  Albert  Matthews,  for  respondent.  Before 
Sedgwick,   Ch.  J.,  Freedman  and  Ingraham,  JJ,     Per 
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Curiam.  "  Judgment  and  order  affirmed,  with  costsl  An 
irregularity  in  the  form  of  the  judgment  should  be  cor- 
rected. The  judgment  is  as  if  a  verdict  had  been 
directed.  In  fact,  upon  the  trial  the  complaint  was  dis- 
missed." 

David  C.  Carletox,  Appellant,  t.  Thomas  Darcy,  et  ah. 

Respondents. 
David  C.  Carleton,  Appellant,  v.  George  H.  Dean, 

et  a?..  Respondents. 
The  Mayor,  ac,  op  New  York,  Respondents  v.  David 

C.  Carleton,  Appellant. 
The  Mayor,  &c.,  of  New  York,  Respondents,  v.  David 

C.  Carleton,  et  ah,  Appellants. 
Decided   December   30,  1886.     Appeals  from   judg- 
ments.   Before  Sedgwick,  Ch.  J.,  and  Freedman,  J.     Per 
Curiam.     Judgments  severally  affirmed,  with  costs. 

William  M.  Keeler,  Appellant,  v,  Barrett's,  Palmer 
&  Heal  Dyeing  Establishment,  Respondent. 
Decided  December  30,  1886.  Appeal  from  judgment 
entered  in  favor  of  the  defendant  upon  the  verdict  of  a 
jury.  S.  F.  Kneeland,  for  appellant.  Taylor  &  Ferris, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.  Per  Curiam.  "  The  appeal  being  from  the  judg- 
ment only,  and  no  appeal  having  been  taken  from  the 
denial  of  the  motion  for  a  new  trial,  the  verdict  of  the 
jury  must  stand  as  conclusive  upon  the  questions  of  fact 
sought  to  be  raised  by  the  points  submitted  on  behalf  of 
the  appellant.     Judgment  affirmed,  with  costs." 

National  Bank  op  Virginia,  Respondent,  v.  Robert 
A.  Mills,  et.  al..  Appellants. 
Decided  December  30, 1886.  Appeal  from  judgment 
entered  upon  the  verdict  of  a  juryj  and  from  two  orders 
denying  defendants'  motion  for  a  new  trial.  Aaron  J. 
Vanderpoel,  for  appellants.  Edward  P.  Wilder,  for  re- 
spondent.    Opinion  Per  Curiam.     Before  Sedgwick,  J., 
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December  30,  1886.— February  14,  1887. 

Van  Vorst  and  Freedman,  JJ.  Judgment  and  order 
denying  defendants'  motion  for  new  trial  on  the  min- 
utes affirmed,  with  costs.  Order  denying  defendants' 
motion  for  new  trial  on  the  ground  of  surprise  and  newly 
discovered  evidence  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Helen  D.  Adams,  Respondent,  v.  The  Irving  National 
Bank,  Appellant. 
Decided  December  30, 1886.  Appeal  from  judgment 
in  favor  of  plaintiflp  entered  upon  the  verdict  of  a  jury, 
and  from  order  denying  defendant's  motion  for  a  new 
trial  upon  the  minutes.  Lindsay  &  Flammer,  attorneys, 
and  Gratz  Nathan,  of  counsel  for  appellant.  Wm.  F. 
Scott,  of  counsel  for  respondent.  Before  Sedgwick, 
Ch.  J.,  and  Freedman,  J.  Opinion  Per  Curiam.  Judg- 
ment and  order  affirmed,  with  costs. 

Harriet  A.  Mead,  as  Executrix,  &c.,  Appellant,  v. 
HuGFi  J.  Grant,  as  Sheriff,  &c..  Respondent. 
Decided  December  30, 1886.  Appeal  from  judgment. 
John  Brooks  Leavitt,  for  appellant.  Cockran  &  Clark, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.  Per  Curiam.  The  judgment  should  be  affirmed, 
with  costs. 

Peter  A.  Morris,  Respondent,  v.  The  Manhattan 
Railway  Co.,  Appellant. 
Decided  December  30,  1886.  Appeal  from  judgment 
in  favor  of  the  plaintiff,  entered  upon  the  report  of  a 
referee.  Davies,  Cole  &  Rapallo,  for  appellant.  Charles 
Blandy,  for  respondent.  Before  Sedgwick,  Ch.  J., 
Freedman  and  Ingraham,  JJ.  Per  Curiam.  The  judg- 
ment appealed  from  should  be  affirmed,  with  costs. 

David  M.  Marsh,  et  aZ.,  Appellants,  v.  Solomon  Hexter, 
et  al.y  Respondents. 
Decided   February  14,    1887.     Appeal  from  order. 


r 
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March  14.  1887. 

John  L.  Hill,  for  appellants.  A.  P.  &  W.  Man,  and 
Chas.  C.  Protheroe,  for  respondents.  Before  Freedman 
and  Ingraham,  JJ.  Per  Curiam.  "The  order  appealed 
from  should  be  modified  so  as  to  make  the  last  sentence 
thereof  read  as  follows :  '  This  order  shall  not  be  con- 
sidered as  in  any  way  adjudicating  any  question  of  fact 
or  law  affecting  the  merits  of  the  action.'  As  thus 
modified  the  order  should  be  aflfirmed,  without  costs." 

James  Fitzpa trick,  as  Administrator,  &c..  Appellant,  ». 

The  New  York,  New  Haven  &  Hartford  R.  R.  Co., 

Respondent. 

Decided  March  14,  1887.     Appeal  from  judgment  in 

favor  of  defendant,  entered  on  verdict  rendered  under 

direction  of   the  court.     Julius  Lipman,  for  appellant, 

John  E.  Parsons,  of   counsel,  and  H.  H.  Anderson,  for 

respondent.     Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro, 

JJ.     Opinion   by  Truax,   J.     Judgment  affirmed,  with 

costs. 

George  T.  Newhall,  Respondent,  v.  William  H.  Ap- 
PLETON,  et  al.y  Appellants. 
Decided  March  14,  1887.  Appeal  by  defendant  from 
the  judgment  entered  upon  report  of  a  referee.  Edward 
W.  Paige,  for  appellant.  William  W.  Badger,  for  re- 
spondent. Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro, 
JJ.  Opinion  by  Dugro,  J.  Judgment  affirmed,  with 
costs. 

James  M.  Constable  et  aL,  Respondents,  v,  Samuel 
Corn,  et  aL,  Appellants. 
Decided  March  14,  1887.  Appeal  by  defendants 
from  judgment  entered  upon  verdict  of  jury,  and  from 
order  denying  motion  for  new  trial  made  upon  judge's 
minutes.  A.  R.  Dyett,  for  appellants.  B.  F.  Watson,  for 
respondents.  Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 
Per  Curiam.     Judgment  and  order  affirmed,  with  costs. 
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March  U,  1887.— May  2,  1887. 

John  Brooks  Leavitt,  Respondent,  v.  Lewis  S.  Chase, 
Appellant. 
Decided  March  14,  1887.  Appeal  by  defendant  from 
order  denying  defendant's  motion  for  a  further  bill  of 
particulars.  Edwin  R.  Leavitt,  for  appellant.  Austin 
G.  Fox,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Truax,  J.  Per  Curiam.  *'The  motion  was  made  before 
answer  served.  The  learned  judge  was  right  in  denying 
tlie  motion.  It  did  not  appear  that  an  additional  bUl  of 
particulars  was  necessary  to  defendant,  to  enable  him 
to  answer  the  complaint.  Order  afl&rmed,  with  $10 
costs." 

Clarence  V.  Kip,  Respondent,  v.  John  Ashcroft 
et  ah  J  Appellants. 
Decided  April  13,  1887.  Appeal  by  defendants  from 
judgment  entered  on  findings  in  an  action  tried  at 
Special  Term.  Barnum  &  Rebhann,  for  appellants. 
George  W.  Van  Slyck,  for  respondent.  Before  Sedg- 
wick, Ch.  J.,  and  Freedman,  J.  Opinion  by  Sedgwick, 
Ch.  J.  Judgment  reversed  and  new  trial  ordered,  with 
costs  to  abide  event. 

Charles  A.  Hotchkiss,  Respondent,  v.  George  H. 
Kennedy  et  aLj  Appellants. 
Decided  April  13,  1887.  Appeal  by  defendant  from 
judgment  entered  upon  report  of  referee.  Evarts, 
Southmayd  &  Choate,  for  appellant  Hutchinson,  et  al. 
William  B.  Putney,  for  appellant  Kennedy.  Anderson 
&  Man,  for  respondent.  Before  Sedgwick,  Ch.  J.,  Truax 
and  Dugro,  JJ.  Per  Curiam.  Judgment  affirmed,  with 
costs. 

Daniel  Van  Buskirk,  Respondent,  v.  Henry  R.  Cud- 

Lipp,  Appellant. 

Decided  May  2,  1887.     Appeal  by  defendant  from 

judgment  entered  on  verdict  for  plaintiff  as  directed 

by  court.     William  E.  Glover,  for  appellant.     Edward 
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May  2,  1887. 

C.  Ripley,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  O'Gorman,  J.  Opinion  by  Sedgwick,  Ch.  J.  Judg- 
ment affirmed,  with  costs. 

The  Florida  Midland  &  Georgia  R.  R.  Co.,  Appel- 
lant, V.  Edwin  E.  Glaskin,  Respondent. 
Decided  May  2,  1887.  Appeal  from  judgment  dis- 
missing complaint  entered  upon  the  report  of  a  referee. 
Also  appeal  from  order  denying  plaintiff's  motion  to  send 
back  the  referee's  report  ior  correction,  and  from  order 
denying  plaintiff's  motion  to  vacate  the  referee's  report, 
and  directing  the  referee  to  insert  in  the  report  a  direc- 
tion as  to  the  judgment  to  be  entered  thereon.  Charles 
B.  Meyer,  for  appellant.  Ira  Shafer,  for  respondent. 
Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 
Per  Curiam.  The  judgment  and  the  two  orders  ap- 
pe<aled  from  should  be  affirmed,  with  costs. 

James  Talcott,  Respondent,  v,  Herbert  A.  Lee  et  aLy 
Appellants. 
Decided  May  2, 1887.  Appeal  from  judgment  entered 
upon  the  report  of  a  referee.  Wayland  E.  Benjamin, 
for  appellants.  L.  B.  Bunnell,  for  respondent.  Be- 
fore Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 
Opinion  by  Freedman,  J.  Judgment  affirmed,  with 
costs. 

Augustus  F.  Holly  et  aZ.,  as  Executors,  &c.,  Respond- 
ents, V.  Charles  Schlesinger,  Appellant. 
Decided  May  2, 1887.  Appeal  from  judgment  entered 
upon  a  verdict  directed  by  the  court.  C.  Bainbridge, 
Smith,  for  appellant.  S.  P.  Nash,  for  respondents.  Be- 
fore Sedgwick,  Ch.  J.,  and  Freedman,  J.  Opinion  Per 
Curiam.  Judgment  affirmed,  with  costs  upon  opinion 
of  judge  below. 

Arthur  G.  Leonard  et  ah,,   Respondents,  v.  Charles 
Reizenstein,  Impleaded,  &c.,  Appellant. 
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May  2,  1887. 

Decided  May  2,  1887.  Appeal  by  defendant  from 
judgment  entered  upon  verdict  for  plaintiffs.  Adolph  L. 
Sanger,  for  appellant.  William  H.  Harris,  for  respond- 
ent. Before  Sedgwick,  Ch.  J.,  and  Freedman,  J.  Per 
Curiam.    Judgment  affirmed  with  costs. 

Seth  M.  Harris,  Appellant,  v.  Annie  R.  Platt,  as  Ex- 
ecutrix, &c.,  Respondent. 
Decided  May  2,  1887.  Appeal  from  order  denying 
plaintiff's  motion  for  costs  of  the  action.  Cornell,  Secor 
Page,  for  appellant.  Wm.  R.  Martin,  for  respond- 
ent. Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gor- 
man,  JJ..  Per  Curiam.  The  order  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements  to  be  taxed. 

John  F.  Ridat,  Respondeat,  v.  The  Oil,  Paint  &  Drug 
Publishing  Co.,  Appellant. 
Decided  May  2,  1887.  Appeal  by  defendant  from 
judgment  entered  upon  the  report  of  a  referee.  Jos. 
A.  Welch,  for  appellant.  William  Bracken,  for  respond- 
ent. Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gor- 
man,  JJ.  Per  Curiam.  ^'  It  is  not  necessary  to  sa}'^,  in 
this  case,  more  than  that  the  conclusions  of  law  of  the 
referee  followed  the  findings  of  fact  that  he  made,  and 
that  the  testimony  shows  no  error  in  those  findings. 
Judgment  affirmed,  with  costs." 


Frank  Germeten,  Respondent,  v.  Clarence  M.  Roof, 
Appellant. 
Decided  May  2,  1887.  Appeal  from  judgment  en- 
tered upon  the  verdict  of  a  jury.  George  Bell,  for  ap- 
pellant. Emil  S.  Arnold,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ.  Opin- 
ion Per  Curiam.     Judgment  affirmed,  with  costs. 

Gilbert  R.  Hawes,  Appellant,  v.  Edward  P.  Beach, 
Respondent. 
Decided  May  2,  1887.    Appeal  from  judgment  dis- 
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May  2,  1887.— May  18,  1887. 


miBsing  complaint.  Thomas  J.  Falls,  for  appellant. 
Lowrey,  Stone  &  Auerbach,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Freedmdn  and  O'Grorman,  JJ.  Per 
Curiam.  The  complaint  was  properly  dismissed  at  the 
trial  for  the  reasons  assigned  by  the  learned  judge  be- 
low.    The  judgment  should  be  affirmed,  with  costs. 

William  L.  Flagg,  Respondent,  v.  Henry  Prouse  Coop- 
er, Appellant. 
Decided  May  2,  1887.  Appeal  by  defendant  from  an 
order  denying  a  motion  to  set  aside  a  sale,  made  under 
execution  in  thfs  action.  George  H.  Foster,  for  appel- 
lant. William  L.  Flagg,  for  respondent.  Before  Sedg- 
wick, Ch.  J.,  and  O'Grorman,  J.  Opinion  Per  Curiam. 
Order  affirmed,  with  $10  costs  and  disbursements  to  be 
taxed. 


Samuel  C.  Reed,  v.  Francis  E.  Trowbridge. 

Decided  May  2,  1887.  Exceptions  ordered  to  be 
heard  in  the  first  instance  at  General  Term.  Theodore 
F.  Miller,  for  plaintiff.  D.  M.  Porter,  for  defendant; 
Before  Freedman  and  0' Gorman,  JJ.  Per  Curiam. 
Defendant's  exceptions  should  be  overruled,  and  the 
plaintiff  should  have  judgment  on  the  verdict,  with 
costs. 


Farley  Clark,  by  Guardian,  &c.,  Respondent,  v.  Man- 
uel PoMARES,  Appellant. 
Decided  May  18,  1887.     Appeal  from  a  judgment  en- 
tered in  favor  of  plaintiff  on  verdict  of  a  jury,  and  also 
from   an   order  denying  defendant's  motion   for*  new 
trial.     C.  A.  Moran,  for  respondent.     Childs  &  Hull,  for 
appellant.     Opinion  by  O'Gorman,  J.  Sedgwick,  Ch.  J., 
and  Freedman,  J.     Order  denying  motion  for  new  trial, 
and  judgment  affirmed,  with  costs. 
Vol.  xxu.— 36 
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William  Tremere,  Respondent,  r.  John  Brady,  Ap- 
pellant. 
Decided  June  23,  1887-  Appeal  from  judgment  en- 
tered on  verdict  for  plaintiff,  and  from  order  denying 
motion  for  new  trial  made  upon  the  minutes.  Wro. 
King  Hall,  for  appellant.  M.  A.  Kellogg,  for  respon- 
dent. Sedgwick,  Ch.  J.  "  The  question  mooted  by  the 
appellant  is  whether  the  testimony  supported  the  ver- 
dict. My  opinion  is  that  the  testimony  does  not  show 
that  the  verdict  was  incorrect."  Freedman,  J.,  con- 
curred.    Judgment  and  order  affirmed,  with  costs. 

Ellen  A.  Kelly,  as  Adm'x.  &c..  Respondent,  v.  The 
Manhattan  Railway  Co.,  Appellant. 
Decided  June  23,  1887.  Appeal  from  judgment  en- 
tered in  favor  of  plaintiff  upon  verdict  of  jury,  and  from 
order  denying  defendant's  motion  upon  the  minutes  for 
new  trial.  Davis,  Cole  &  Rapallo,  attorneys.  Edward 
S.  Rapallo,  and  Howard  Townsend,  of  counsel  for  ap- 
pellant. Ashbel  P.  Fitch,  attorney,  and  Henry  H.  Spel- 
man,  of  counsel  for  respondent.  Before  Sedgwick,  Ch. 
J.,  and  Freedman  and  Truax,  JJ.  Opinion  by  Freed- 
man, J.     Judgment  and  order  affirmed,  with  costs. 

Cornelia  Ernst,  as  Administratrix,  &c.,  Plaintiff,  and 
Eusebia  F.  Conant,  Impleaded,  Appellant,  r.  WiL- 
helmina   Catherine   Schaeffer,    Impleaded,   &c., 
Respondent. 
Decided  June  23,  1887.     Appeal  by  Eusebia  F.  Con- 
ant from  judgment  dismissing  complaint  on  the  merits, 
with  costs.     W.   S.  Macfarlane,  for  appellant.     H.   J. 
Schenck,  for  respondent.     Before  Sedgwick,  Ch.  J.,  and 
Freedman,  J.     Opinion    Per    Curiam.    Judgment  af- 
firmed, with  costs  against  appellant. 

Charles  Northrop,  Respondent,  v.  Alfred  H.  Sihth, 
Impleaded,  &c..  Appellant. 
Decided  June  23,  1887.     Appeal  from  judgment  en- 
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tered  upon  the  verdict  of  a  jury,  and  from  order  deny- 
ing defendant's  motion  upon  the  minutes  for  a  new  trial. 
Before  Sedgwick,  Ch.  J.,  and  Freedman,  J.  Opinion 
Per  Curiam.    Judgment  and  order  affirmed,  with  costs. 

Mary  J.  Utter,  Appellant,  v.  William  T.  Bichmond, 
Respondent. 
Decided  June  23,  1887.     Sedgwick,  Ch.  J.     « I  think 
the  judgment  should  be  affirmed,  with  costs."   Freedman, 
J.,  concurred. 

John  B.  Ireland,  Respondent,  v.  The  Metropolitan 
Elevated  Railway  Co.,  Appellant. 
Decided  June  23,  1887.  Appeal  from  an  order  made 
at  special  term  allowing  the  plaintiff  to  amend  his  com- 
plaint on  payment  of  twenty  dollars  costs.  Whitehead, 
Parker  &  Dexter,  for  respondent.  Davies,  Cole  &  Ba- 
pallo,  attorneys,  and  Edward  C.  James  of  counsel,  for 
appellant.  Before  Sedgwick,  Ch.  J.,  Freedman  and 
Truax  JJ.  Opinion  Per  Curiam.  Order  amended  hy 
striking  out  words  "  Twenty  dollars  costs,"  and  substi- 
tuting in  place  thereof,  words  ^^  the  costs  awarded  to 
the  appellant  on  the  appeal,  and  ten  dollars  the  costs  of 
the  motion,"  and  as  so  modified  order  affirmed,  without 
costs. 

John  Brooks  Leavitt,  Appellant,  v.  Lewis  S.  Chase, 
Bespondent. 
Decided  June  23,  1887.  Appeal  by  plaintiff  from 
order  denying  motion  to  strike  from  complaint  scandal- 
ous matter.  Austen  G.  Fox,  for  appellant.  Abram 
Kling,  for  respondent.  Before  Sedgwick,  Ch.  J.,  Freed- 
man and  Truax,  JJ.  Sedgwick,  Ch.  J.  *'  The  motion 
was  made  more  than  twenty  days  after  the  complaint 
was  served.  There  is  reason,  from  the  nature  of  this 
particular  case,  why  the  rule  twenty-two  should  not  be 
applied  to  it.  It  was  properly  denied.  Per  Curiam. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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John  Brooks  Leayitt,  Respondent,  v.  Lewis  S.  Chase, 
Appellant 
Decided  June  23,  1887.  Appeal  from  order  granting 
motion  for  reference.  Abram  Kling,  for  appellant. 
Austen  G.  Fox,  for  respondent.  Before  Sedgwick,  Ch. 
J.,  Freedman  and  Truax,  JJ.  Per  Curiam.  Order 
affirmed,  with  $10  costs. 

Moses  Samelson,  Respondent,  v.  George  A.  Haogerty, 
Impleaded,  et  aly  Appellant. 
Decided  June  23,  1887.  Appeal  from  an  order  deny- 
ing a  motion  made  by  the  defendant  Haggerty  to  vacate 
an  order  appointing  a  receiver  of  mortgaged  premises 
pendente  lite.  Before  Sedgwick,  Ch.  J.,  Freedman  and 
Truax,  JJ.  Per  Curiam.  The  order  appealed  from 
should  be  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. 

Hopper  v.  Sage. 

Decided  June  23,  1887.    Exceptions  overruled,  and 
judgment  ordered  on  the  verdict,  with  costs. 

Oesterreicher  v.  Raisbeck. 

Decided  June  23,  1887.    Orders  affirmed. 
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ABATEMENT. 

The  cause  of  action  given  by  the 
statute  (Chap.  450  L.  1847 ;  Code 
Civ.  Pro.  §  1902J,  to  the  i-epre- 
sentative  of  a  decedent,  whose 
death  was  caused  by  the  negli- 
gence of  another,  abates  upon 
tlie  death  of  the  wrong  doer,  un- 
less the  plaintiff  can  show  that 
at  the  time  of  such  death  there 
was  remaining  in  force  a  verdict 
or  decision  in  his  favor.  Pes- 
sini  V.  WUHns,  146. 

ACCOUNTING. 

See  Account  Stated  ;  Contract, 

4,5. 


ACCOUNT  STATED. 

Where  an  account  stated  is  opened 
by  the  court,  on  the  ground  of  a 
misstatement  as  to  certain  items 
therein,  other  items  contained  in 
the  aecount  stated  which  were 
agreed  on  and  allowed  at  the 
time  of  the  stating  thereof,  and 
as  to  which  there  is  no  allega- 
tion of  any  false  representations 
should  on  an  accounting  had 
under  the  judgment  of  the  couit, 
be  allowed  to  the  party  to  whom 
they  are  credited  m  the  account 
stated,  on  the  gi'ound  that  there 
was  no  reason  why  tiie  agree- 
ment  allowing  them  should  not 
be  sustained.  Bcrdell  v.  Allen, 
88. 

ADVERSE  POSSESSION. 
See  Real  Property. 


AGENCY. 

1.  There  can  be  no  recovery  of  the 
price  of  goods  sold,  against  par- 
ties as  undisclosed  principals, 
with  whom  the  vendoi's  at  the 
time  of  the  sale  expressly  re- 
fused to  contract.  Kayton  v. 
BarncU,  78. 

2.  Wliere  the  vendors  at  the  time 
of  die  sale  asked  the  party  whQ 
bought  the  goods  if  he  was  buy-* 
ing  for  defendants,  stating  th^t 
if  he  were  they  would  not  sell 
to  defendants,  and  such  party 
replied  that  he  was  not  buying 
for  defendants  but  for  himself — 
Held,  that  defendants  could  not 
be  held  liable  as  undisclosed 
principals,  though  it  appeared 
tiiat  the  buyer  was  In  fact  acting 
for  them  on  the  sale.    lb. 

Construction  of  agreements  as  con- 
stUtUing  agency  only.  See  Daly 
v.  Stetson,  202. 

AMENDMENTS. 
See  Pleadings. 


AMUSEMENT  ACT. 
See  Board  of  Excise. 

APPEAL. 

1.  Where  the  court  below  directs  a 
verdict  against  the  appellant  on 
a  certain  specified  gi'ound,  and 
the  appellate  court  holds  that 
the  ground  spcfbified  does  not 
support  the  direction,  the  judg- 
ment entered  on  the  direction 
cannot  be  upheld  on  the  groimd 
that  some  fact  essential  to  a  re- 
covery or  to  the  defense  (as  the 
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case  may  be)  as  to  which  some 
evidence  was  given,  but  which 
was  not  passed  upon  by  the  court 
below,  was  either  not  proved  or 
insufficiently  proved.  Doherty 
V.  MaUell,  17. 

2.  A  motion  was  made  by  defend- 
ant before  answer  served,  that 
plaintiff  be  directed  to  state  sep- 
arately several  causes  of  action 
claimed  by  defendant  to  be  set 
up  in  the  complaint.  This  motion 
was  denied,  and  defendant  had 
appealed  from  order  of  denial, 
and  appeal  was  pending,  when 
an  answer  was  served.  Held, 
that  the  service  of  the  answer 
was  an  abandonment  of  all 
claims  under  the  order  appealed 
from,  and  an  abandonment  of 
the  right  to  appeal,  and  the  ap- 
peal was  dismissed.  6^  Ave,  H. 
R,  Co.  V.  MaTih,  By.  Co,,  323. 

3.  That  party  is  entitled  to  nominal 
dama^  la  not  ground  for  re- 
versalof  judgment  against  him. 
Ellsler  V.  Brooks,  73. 

4.  Proceeding  on  an  accounting 
ordered  by  a  judgment  does  not 
waive  Uie  ri^ht  of  appeal  fix)m 
that  part  of  Die  same  judgment 
which  appoints  a  receiver.  Dav- 
idge  v.  Coe,  360. 

Motion  for  new  tricU  on  minutes 
upon  several  grounda.  and  grant-' 
ed  without  a  designation  of  which 
grounds — Appeal-book  not  stal- 
ing Uial  it  contains  all  the  evi- 
dence. See  West  v.  Manh,  By^ 
Co.  622. 

See  Revival  of  Action  ;  Scpple- 

MENTAKY  PROCEEDINGS. 

ARREST. 

See  Execution;   False  Impris- 
onment. 

ASSIGNEE  FOR  BENEFIT  OF 
CREDITORS. 

Action  by  attachment  creditor  and 
sheriff,  against  debtor  of  attach- 
mejit  defendant,  said  defendant, 
and  assignee  for  benefit  of  said 
debtor's  creditors — Finding  thai 


assignment  "tcrox  made'^  equiv- 
alent to  finding  that  it  was  duly 
acknowledged — Failure  of  assig- 
nee to  answer  in  such  action, 
effect  of.  See  Benner  v.  KU- 
palrick,  532. 

See  Set-off. 

ATTACHMENT. 

Undertaking  on  discharge  of  attach- 
ment,  liability  of  sureties  thereon. 
— Attempted  v^tihdrawcU  of  order 
vacating  attachment.  See  Adler 
V.  Baltzer,  614. 

ATTORNEY  AND  CLIENT. 

1.  Under  section  66  of  the  Code  of 
Civil  Procedure,  as  amended  iu 
1879,  a  plaintiff's  attorney  has  :i 
lien  on  his  client's  cause  of  ac- 
tion fi*om  the  commencement  of 
the  action,  and  a  defendant's 
attorney  on  the  counterclaim  set 
up  in  the  answer  fix>m  the  time 
or  its  service,  for  his  compensa- 
tion, which  attaches  to  a  verdict, 
report,  decision  or  judgment,  in 
his  client^s  favor,  and  the  pro- 
ceeds thereof,  in  whosesover 
hands  tJicy  may  come,  and  which 
cannot  be  affected  by  any  settle- 
ment between  the  parties  before 
or  after  judgment.  WhiUaker  v. 
N.  Y.  &  H.  B.  B.  Co.  8. 

2.  This  lien  is  given  in  every  ac- 
tion, including  an  actiop  f  ounde<l 
on  a  tort  for  personal  injuries. 
lb. 

3.  The  measure  of  the  lien  where 
there  is  an  express  agreement 
as  to  compensation,  which  is 
shown  to  the  court  to  be  fair 
and  jant,  and  entered  into  under- 
standisgly  by  the  client,  is  the 
compensation  provided  for  in 
such  agreement ;  this  though  the 
compensation  may  have  been 
made  contingent  upon  success, 
and  payable  out  of  the  proceeds 
of  the  litigation.  And  where 
there  is  no  express  agreement, 
or  the  express  agreement  is  not 
shown  to  the  court  to  be  fair  and 
just,  and   entered   into  under- 
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standingly,  it  is  the  reasonable 
value  of  the  services.    lb, 

4.  Where  the  agi*eement  as  to  com- 
pensation is  such  that  it  will  be 
enforced  as  between  the  attorney 
and  client,  it  will  be  upheld  and 
enforced  as  against  the  opposite 
party  to  the  litigation  who  com- 
prcmises  with  the  attorney's 
client,  without  his  knowledge 
and  in  face  of  express  notice  of 
the  attomev's  lien  and  of  its 
amount,  and  subject  to  the  rights 
of  the  attorney,  the  full  extent 
of  which  were  made  known,  lb, 

6.  Section  66  of  tlie  Code  of  Civil 
Procedure  is  of  itself  construc- 
tive notice  of  the  existence  of  a 
lien,    lb, 

6.  To  enforce  the  lien  in  case  of  a 
settlement  between  the  parties, 
while  it  is  not  now  necessary  to 
prove  fraud  or  collusion  by  or 
between  tliem  to  deprive  tlie  at- 
torney of  his  compensation,  yet 
the  attorney  must  prosecute  the 
litigation  to  final  judgment — for 
it  is  onlj'  through  collection  upon 
final  judgment  that  his  lien  can 
be  satisfied,    lb. 

7.  The  court  has  the  power  to,  and 
in  a  proper  case  will,  on  motion 
set  aside  and  vacate  a  satisfac- 
tion of  judgment  entered  upon  a 
settlement  between  the  parties, 
witliout  the  attorney's  compen- 
sation being  paid  or  provided 
for,  to  such  extent  as  may  be 
necessaiy  to  protect  his  lien.  Jb. 

8.  Prior  to  tlie  amendment  in  1879, 
of  §  66  of  the  Code  of  Civil  Pro- 
cedure, the  lien  of  a  plaintiff's 
attorney  before  judgment  ex- 
tended only  to  the  papers  in  his 
hands ;  but  the  court.,  on  m*ant- 
ing  a  discontinuance,  could,  on 
proof  tliat  the  action  had  been 
collusively  settled  between  the 
parties,  with  the  design  of  de- 
irauding  tlie  attornev,  have  im- 
posed the  condition,  the  payment 
to  him  of  a  reasonable  compen- 
sation. Neill  V.  Van  Wagenen, 
477. 

9.  An  order  of  discontinuance  with- 
out the  consent  of,  or  notice  to, 
the  plaintiflTs  attorney,  is  irreg- 


ular as  to  him,  and  may  be  set 
aside  on  his  motion.    lb, 

10.  Such  order,  however,  may  be 
ratified  by  the  attorney ;  and  his 
acquiescence  therein  for  eight 
veal's  and  bringing  an  action 
based  on  such  order  of  discon- 
tinuance will  constitute  a  ratifi- 
cation,   lb, 

11.  Whittaker  v,  N.  Y.  &  Hariem 
R.  R.  Co.  54  Super  Ct,  8,  has  no 
application  to  cases  arising  prior 
to  the  amendment,  in  1879,  of 
§  66  of  the  Code  of  Civil  Pro- 
cedure,   lb. 

12.  The  complaint  in  the  action 
brougrht  hy  an  attorney  against 
the  plaintifis  and  defendant  in 
an  action  wherein  he  was  attor- 
ney for  the  plaintiffs,  for  dam- 
ages on  account  of  tlie  settlement 
and  discontinuance  of  tliat  action 
bv   agreement   between    them. 


Ifi 


lleged  that  the  claim  sued  on 
in  that  action  had  been  assigned 
to  the  attorney;  that  notice  of 
such  assignment  had  been  given 
to  the  defendant  to  that  action, 
and  that  after  such  notice  the 
plaintiffs  and  defendant  in  that 
action  fraudulently  conspired  to- 
gether to  defraud  plaintiff  by 
settling  the  action,  and  in  pur- 
suance of  tiiat  conspiracy  did 
settle  the  action  and  caused  an 
order  to  be  entered  discontinu- 
ing it  in  fraud  of  plaintiflTs  right, 
and  tliereby  the  plaintiff  lost  the 
amount  of  his  interest  in  the 
claim  and  the  benefit  of  his  col- 
lateral security.  Eeld,  that  the 
alle&rations  in  the  complaint  were 
insuMcient  to  constitute  a  cause 
of  action,  and  that  the  complaint 
was  properly  dismissed  at  the 
trial.  RandaU  v.  Van  Wagenen, 
483. 
Coat'i — Lien  of  aliorney  thereon — 
Not  his  property — Right  of  attor- 
ney  of  record  to  discharge  pris- 
oner held  on  limits  under  judg- 
ment for  costs.  See  Davis  v. 
Bowe,  520. 

See  Set-off. 

BIDS. 
Lowest  bidder  under  L,  1882,  Ch. 
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410,  for  e(mtrael  far  work  and 
materials  to  be  furnished  to  New 
York  City.  See  BeUly  v.  Mayor, 
463. 

BELL  OF  PARTICULARS. 

The  Special  Term  made  an  order 
requiring  defendant,  sued  as 
surety  on  an  eiteoutor^s  bond,  to 
furnish  plaintiff  a  bill  of  particu- 
lare  of  the  facts  by  reason  of 
which  defendant's  principal  (as 
defendant  alleged  in  his  answer) 
ceased  to  act  as  executor,  and 
entered  upon  his  duties  as  trus- 
tee in  respect  to  property  re- 
ferred to  in  the  complaint.  Held^ 
that  this  order  was  within  the 
judicial  discretion  of  tlie  court, 
and  the  discretion  was  properly 
exercised.  Cluff  v,  Thompson, 
398. 

IVhen  biU  of  particulars  of  nature 
of  damages  done  by  Elevated 
MaUroadSy  wUl  be  granted.  See 
6^  Ave,  R,  R,  Co,  V.  Manh.  Ry. 
Co,,  323. 

BILLS.  NOTES  AND  CHECKS. 

1.  Ileldy  That  under  the  facts  in 
this  case,  the  Harrisons  who 
bought  the  bills  of  exchange 
fmm  defendants,  for  tlie  plaint- 
tiffs,  did  not  acquire  a  good  title 
thereto  as  a^nst  the  defendants 
as  vendors,  out  that  the  plaintiffs 
became  purchasei*s  of  the  bills 
from  the  Harrisons  for  a  valua- 
ble consideration,  such  as  would 
xlefeat  any  eauitable  claim  in 
favor  of  def enaants  arising  from 
their  transactions  with  the  Har- 
risons, in  the  sale  of  the  bills. 
Mayer  v.  Beidelbach,  438. 
Held,  in  the  case  at  bar  that 
the  act  of  plaintiffs  in  giving 
cheeks  on  Harrison's  Bank  in 
favor  of  the  Harrisons,  for  the 
bills  in  question  satisfied  and 
cancelled  plaintiff's  claim  against 
the  bank,  for  money  due  the 
plaintiffs  by  the  bank,  to  the 
amount  covered  by  the  checks, 
and  thereby  the'  bills,  then  sold 
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and  delirered  by  the  Harrisons 
to  plaintiffs,  were  paid  for,  and 
this  i*esult  was  not  conditional 
but  absolute,  and  the  defendants 
became  responsible  to  the  plaint- 
iffs for  the  payment  of  the  bills 
in  question.    lb. 

3.  The  legal  proposition,  that  on 
the  refusal  of  the  drawee  to  pay 
the  bills,  an  action  mi^t  accrue 
to  plaintiffis  against  me  Hkrri- 
sons,  to  recover  the  money  paid 
them  for  the  drafts,  does  not 
alter  the  rights  of  plaintiffs 
against  the  defendants.  The 
legal  title  to  the  bills  was  vested 
in  the  plaintiffs  free  from  any 
equities  of  the  defendants.     lb. 

4.  lo  constitute  a  liability  under 
the  statute  (2  R,  8,  lEdm.^  722, 
§  8),  on  an  acceptance  of  a  bill 
before  it  is  drawn,  there  must  be 
an  unconditional  promise  in 
writing  to  accept  the  bill  sued 
on.  Sank  Commerce  v.  Shaw 
B,  B,  Co,  83. 

5.  Where  there  is  nothing  in  the 
letter  relied  on  to  inform  one 
that  it  was  proposed  to  draw  a 
draft,  or  that  a  draft  was  to  be 
accepted  when  di'awn,  it  is  in- 
competent to  supply  the  defi- 
ciency by  parol.    lb. 

Fraudulent  exchange  of  worthless 
checks.  See  Am.  Exch.  Bk.  y. 
Sedgwick^  55. 


BOARD  OF  EXCTSE. 

1.  It  was  the  intention  of  the  leg- 
islature in  Laws  1886,  Chap.  496, 
to  allow  a  person  whose  applica- 
tion for  a  license  has  l)een  re- 
fused, to  review  the  action  of  the 
commissioners  composing  the 
Board  of  Excise  by  the  writ  of 
mandamus  therein  pix>vided. 
People  ex  rcl.  Ferro  v.  Andrews, 
183. 

2.  The  practice  prescribed  by 
aitide  4,  title  2,  chapter  16  of  the 
Code  of  Civil  Procedure,  applies 
to  proceedinors  on  such  wnt,  and 
the  i*elator  in  such  case  should 
proceed  in  tlie  first  instance  by 


INDE^t. 


6C9 


alternative  writ  of  mandamus. 
lb. 

3.  Where  the  relator  does  not  denjr 
the  facts  set  up  in  the  affidavit 
on  the  i*etum,  but  proceeds  to 
argue  the  application  thereon,  it 
is  equivalent  in  effect  to  a  de- 
mun"er.    lb. 

4.  Where  it  appears  that  the  ap- 
plicant maintains  at  the  place 
pfoposed  for  sale  of  liquors  under 
the  license  applied  for,  a  place  of 
exhibition  or  performance  men- 
tioned in  §  1998  Consolidation 
Act,  the  license  should  not,  under 
the  provisions  of  §  2010  Consoli- 
dation Act,  and  Chapter  496, 
l^ws  1886,  be  granted,     lb. 

5.  Upon  a  review  of  the  proceed- 
ings of  the  Board  of  Excise  by 
mandamus  as  above,  such  board 
being  a  subordinate  tribunal,  if 
it  appears  that  it  had  jurisdiction, 
that  there  was  evidence  legiti- 
mately tending  to  support  its  de- 
cision, and  that  no  inile  of  law 
affecting  the  rights  of  the  relator 
has  been  violated,  the  adjudica- 
tion will  be  held  final,     ib. 

6.  Upon  a  review  of  the  facts  in 
this  case,  and  the  authorities, 
held,  that  there  was  evidence 
tending  to  show  that  the  relator 
niaintamed  at  the  place  refen*ed 
to,  a  place  of  performance  in- 
cluded in  §  1998  Consolidation 
Act.    Ib. 

BONDS. 

1.  Interest  coupons  attached  to  a 
bond  as  they  mature,  and  not 
paid  on  demand,  ripen  into  new 
and  independent  ooligations  of 
the  obligor  in  the  hands  of  the 
holder  of  the  bond.  This  inde- 
pendence does  not  rest  on  their 
negotiable  character.  Bailey  v. 
Co.  of  Buchanan,  237. 

2.  AVhen  negotiated,  such  coupons 
may,  in  the  hands  of  third  par- 
ties, become  to  some  extent  in- 
dependent obli^tions  by  virtue 
of  their  negotiable  quality.    Ib. 

3.  A  tender  to  stop  the  running  of 
interest  on  an  instrument  for  the 
payment  of  money,  must  not  be 


accompanied  by  a  condition  not 
authorized  bv  it.  A  tender  of 
the  principal  sum  due  on  a 
coupon-bond  and  of  tlie  interest 
due  thereon,  accompanied  by  the 
condition  that  all  the  interest 
coupon  then  due  be  presented 
with  the  bond  for  payment,  im- 

Eoses  a  condition  not  authorized 
y  the  bond.    lb. 

4.  Where  a  negotiable  instrument 
(a  coupon-bond  in  this  case)  is 
payable  at  a  particular  time  and 
place,  the  timely  deposit  by  the 
party  liable  tliereon  of  funds  for 
malung  the  payment  at  the  time 
and  place  named,  is  equivalent 
to  a  tender  of  the  sum  payable, 
and  is  a  bar  to  the  recovery  of 
interest  subsequent  thereto,  pro- 
vided such  deposit  is  not  accom- 
panied by  a  condition  not  author- 
ized by  tne  instrument.    Ib. 

5.  A  deposit  for  the  payment  of 
coupon-bonds  accompanied  by 
the  condition  that  all  coupons  for 
accrued  interest  must  accompany 
the  bonds  and  be  presented  with 
them  for  payment,  imposes  a 
condition  not  authoiized  by  the 
bonds,  and  will  not  stop  the  run- 
ning of  interest.    Ib.    • 

See  Mortgage. 

BOOKS,  PAPERS.  &c. 
See  DiscoyERY ;  Trial. 

CARRIER. 

1.  In  the  case  of  the  transportation 
of  live  stock,  the  shipper,  to 
recover  from  the  carrier  for  an 
injuiy  thereto,  must  adduce  evi- 
dence to  show  that  the  in- 
jury happened  through  want 
of  suitable  means  of  transporta- 
tion, or  of  the  exercise  of  the 
degi-ee  of  care  which  the  nature 
of  the  property  required,  or  some . 
neglect  or  omission  of  duty  on 
the  part  of  the  carrier.  Heyman 
V.  PhU.  A  Reading R.  R.  Co.,  168. 

2.  In  the  case  at  bar,  the  only  evi- 
dence being  that  a  slat  of  the 
car   in  which  plaintiff  ^s  horse 
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was  carried  (which  car  was  in 
good  oilier  and  suitable  for  the 
purpose  when  hiaded),  became 
broken  on  the  trip,  which  was 
i*epaired,  and  at  the  end  of  the 
ttip  was  again  found  broken  and 
the  horse  injured,  one  of  his  fore 
legs  being  broken,  and  that  the 
car  was  allowed  to  stand  for  one 
or  two  houra  after  it  was  loaded, 
thera  bein^  no  evidence  to  show 
that  the  inmry  was  caused  either 
by  the  broken  slat  or  the  stand- 
ing of  the  car,  or  that  any  act 
of  defendant's  could  have  pre- 
vented the  accident.  Held,  that 
tlie  complaint  was  properly  dis- 
missed. 76. 
3.  The  plaintiff,  intending  to  be- 
come a  passenger  on  defendant's 
cai*s,  went  to  one  of  its  stations, 
offered  the  ticket  seller  his  fare 
and  asked  for  a  ticket,  the  ticket 
seller  refused  to  sell  him  a  ticket 
alleging  that  he  was  drank, 
which  however  was  not  the  fact. 
He  turned  back  to  go  out  of  the 
station,  when  the  ticket  seller 
walked  after  him  saying,  **you 
get  down  stairs.''  After  he  got 
down  several  steps  the  ticket 
seller,  using  profane  language, 
pushed  him  so  foix*ibly  that  he 
fell  over  the  railing  upon  the 

gavement  below  ana  was  badly 
uit.  Behind  this  ticket  seller 
at  this  time  was  another  man. 
Both  the  ticket  seller  and  this 
man  were  in  unifoim  dress,  the 
same  as  defendant's  employees 
wear.  This  other  man  said  and 
did  nothing ;  he  did  not  interfere. 
Held,  I .  That  an  intending  pas- 
senger upon  failing  to  buy  a 
ticket  is  still  lawfully  on  the 
station,  with  the  duty  of  leavinor 
it  with  oidinarjr  promptness  anS 
not  loitering  there.  2.  That  a 
pasvsenger  carrier  has  the  right 
upon  refusal  of  such  intending 
passenger  to  leave  the  station 
after  being  requested  so  to  do, 
by  its  agents,  to  use  force,  not 
illegal  in  its  kind,  as  might  be 
necessaiy  to  enforce  compliance 
with  the  request.  3.  That  the 
carrier  is  responsible  for  the  acts 


of  its  agents  empViyed  to  enforce 
such  nght  which  "^were  in  fact 
done  towards  enforcing  it,  and 
for  the  particular  manner  in 
which  thev  are  done,  although  he 
selected  tne  manner  for  purposes 
of  his  own  in  passion  or  mlful- 
ness.  4.  That  in  the  case  at 
bar  it  is  within  the  scope  of  the 
ticket  seller's  employment  to 
require  a  person  to  whom  he  had 
refused  a  ticket  to  move  away 
and  compel  him  to  more,  if  that 
were  necessary,  and  to  provide 
in  a  proper  way  that  he  should 
not  immediatelv  return  and  make 
reiterated  demands  for  a  ticket. 
5.  That  the  evidence  in  the  case 
at  bar,  (alA)ve  referred  to)  was 
sufficient  to  carry  it  to  the  jury 
on  the  question  (1)  whether  or 
not  the  ticket  seller  when  he  did 
the  acts  resulting  in  the  injuiy 
complained  of  was  attempting  to 
foi-ce  the  plaintiff  to  leave  the 
station;  (2)  whether  or  not  the 
ticket  seller  in  such  attempt  was 
acting  within  an  employment  by 
the  defendant.  McKeman  v. 
Manh.  By,  Co.  354. 

CAUSE  OF  ACTION. 

Physicians*  liabilitt/for  reporting  a 
disease  as  small  pox,  and  staling 
symptoms  of  the  disecLse  to  an 
inspector  of  the  Health  Board. 
See  Brown  v.  Purdy,  109. 

Obstructing  and  delaying  the  re- 
covery of  judgment,  and  in  the 
meantime  coUusively  suffering 
judgments  to  he  recovered  against 
the  defendant,  under  executions 
on  which  all  the  defendants  prop- 
erty was  sold,  so  that  the  obstruc- 
ted judgment  when  recovered  was 
uncollectible,  gives  no  cauee  of 
action,  conspiracy  not  being 
charged.  See  Farmer  v.  Rhan- 
non,  346. 

Attorney,  action  by  for  damages 
for  the  colluMve  settlement  of  ac- 
Uion  in  which  he  was  plaintiff's 
attorfiet;,  when  not  maintained. 
See  Bandall  v.  Van  Wagenen, 
483. 

See  Slakdeb  of  Title. 
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CHATTEL  MORTGAGE. 

In  this  case  the  plaintiffs  claimed 
title  to  certain  personal  pi*op- 
erty  as  moitga^ees,  the  mort- 
^gor  having^  died,  and  made  a 
demand  for  its  possession  from 
defendant,  in  accordance  with 
the  terms  of  the  moitgage.  The 
only  objection  raised  by  the  de- 
fendant against  the  plaintiffs^ 
title  to  the  property,  was  that 
tlie  mortgage  was  never  filed. 
Htld,  That  aefendant  being  only 
a  gonend  creditor  of  the  mort- 
gagor without  judgment,  he 
could  not  make  the  objection. 
Ebling  v.  Husson,  377. 

CLERK  OF  COURT 
See  Recexyer. 
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CONSOLIDATION  ACT. 

See  Revised  Statutes  and  Sess- 
ion Laws. 

CONSTITUTIONAL  LAW. 

1.  The  plaintiff  was  owner  in  fee 
of  premises  abutting  on  Pearl 
street  in  the  citv  of  New  York, 
and  claimed  to  be  the  owner  of 
an  easement  in  that  street,  and 
brought  an  action  to  obtain  an 
injunction  and  for  damages.  The 
tnal  jud^e  found  that  the  title  to 
the  soil  m  the  street  was  vested 
in  the  Mayor,  &c.,  and  that 
plaintiff  had  no  easement  there- 
in, and,  because  of  these  facts, 
dismissed  the  complaint ;  he  also 
found  that  defenaants  had  not 
taken  any  proceedings  to  con- 
demn or  acquire  any  propeily  of 
plaintiff;  that  the  railroad  struct- 
ure seriously  impaired  the  plain- 
tiff's light,  anci  tlioir  engines 
emitted  smoke,  gas,  steam,  cin- 
ders, etc.,  which  entered  the 
plaintiff's  premises  througli  his 
doors  and  windows  and  caused 
him  injuiy,  and  the  rental  value 
of  his  j)remises  had  been  seri- 
ously diminished,  and  his  prop- 
erty had  been  and  is  seriously 
ana  permanently  damaged,  and 
its  value  gi*eatly  lessened.  That 
the  defendants^  railroad  was  a 
lawful  stinicture,  and  its  opera- 
tion, as  operatecl  by  the  defend- 
ants, a  lawful  use  of  the  sti'uct- 
ure,  and  their  trains  were 
furnished  with  the  best  possible 
appliances  known  for  the  pre- 
vention of  noise  and  to  aiTest 
sparks  and  cinders.  Eehl^  that 
irrespective  of  the  conclusion, 
that  the  plaintiff  had  no  ])rivate 
easement  or  property  rights  in 
tiie  street,  he  is  entitled  to  relief 
by  injunction,  etc.,  on  the  ground 
that  the  acts  of  the  defendiuits 
complained  of  were  not  neces- 
saiy  incidents  of  the  lawful  use 
of  the  railroad,  and  also  on  the 
gi'ound  that,  even  if  they  had 
been  such  necessary  incidents, 
Ihey  were,  so  far  as  they  im- 
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paired  the  plaintiflTs  beneficial 
use  of  his  property,  and  dimin- 
ished its  rental  value,  either 
trespassers  or  a  private  nuisance 
for  which  he  luul  a  valid  right 
of  action  to  recover  damages,  or 
such  acts  were  a  taking  of  plain- 
tiflTs  private  property,  without 
compensation  ana  without  due 
process  of  law,  which  is  prohib- 
ited by  the  constitution  of  the 
state.  Abendroth  v.  N.  Y.  El. 
R,  R.  Co.  417. 

2.  Held  by  TttUAX,  J. — One's  right 
to  enjoy  property  free  from 
smoke,  gas,  steam,  cinders,  etc., 
is  property ;  and,  when  he  is  de- 
prived of  that  right  without  due 
process  of  law,  he  is  deprived  of 
nis  property  without  due  pro- 
cess of  law.  Even  if  tlie  legis- 
lature had  authorized  the  de- 
fendants to  do  the  veiy  acts 
complained  of,  such  authoriza- 
tion would  be  unconstitutional 
and  void  because  the  legislature* 
cannot  deprive  one  of  ms  prop- 
erty without  due  process  oi  law. 
lb. 

3.  Held  by  O'Gorman,  J.— If  it 
were  necessary  for  the  decision 
of  the  case  at  bar,  I  should  have 
no  hesitation  in  holding  that  the 
legislature  had  no  rignt  to  au- 
thorize or  sanction  any  serious 
injury  to  the  private  property  of 
a  citizen,  so  far  destroying  or 
impairing  its  beneficial  use  to 
him  as  to  constitute  a  taking 
thereof,  unless  such  taking  were 
accomplished  under  due  process 
of  law,  and  provision  be  made 
that  he  be  duly  compensated 
therefor,    lb. 

4.  The  trial  judge  also  found  that 
tlie  plaintiff  nad  paid  assess- 
ments as  well  as  taxes  to  the  . 
city,  upon  his  said  premises. 
(It  was  in  evidence  tliat  plaintr 
iff's  grantor  paid,  in  1862,  an 
assessment  for  paving  Pearl 
street  from'  Fulton  to  Beekman 
street.)  Held  by  Truax,  J. — 
If  they  were  assessments  for 
street  purposes,  then  within  the 
decision  of  the  Court  of  Appeals 
in    the  ••Story"    case,  in   the 


••Lahr"  case  (and  others  cited), 
the  plaintiff  would  have  an  ease- 
ment of  light,  air  and  access  to 
the  street.  If  he  has  such  an 
easement  then  within  the  decis- 
ions in  those  cases,  this  ease- 
ment has  been  taken  from  him 
without  compensation,     lb. 

5.  Held  by  O'Gormak,  J. — (re- 
viewing same  cases.)  It  seems 
a  natural  and  pi*oper  step,  and  a 
logical  consequence  of  the  prin- 
ciple sustained  by  these  author- 
ities, to  hold  that,  when  an  abut- 
ting owner  pays,  under  compul- 
sion of  law,  a  sum  specially 
awarded  as  his  individual  con- 
tribution to  the  well-being  and 
improved  utility  of  the  street  to 
the  public,  and  to  himself,  as 
abuttinof  owner,  a  contract  must 
be  implied  that  he  shall  be  se- 
cure in  his  ri^ht  to  use  and  enjoy 
the  street  with  all  the  impix>ve- 
ments  and  advantages  to  the 
creation  of  which  he  has  spe- 
cially contributed.    lb. 

6.  Sedgwick,  Ch.  J.,  concurred 
with  both  judges  delivering 
opinions  that  the  property  of 
plaintiff  was  taken  without  com- 
pensation,    lb. 

See  ExECDTiON,  6. 


CONTRACT. 

1.  An  agreement  was  made  be- 
tween a  corporation,  whose  busi- 
ness was  tnat  of  buying  and 
selling  sheep  and  lambs  and 
buying  and  selling  sheep  and 
lambs  on  commission,  and  a 
corporation  whose  business  was 
that  of  selling  sheep  and  lambs 
on  commission,  that  the  stock- 
holders of  the  former  corpora- 
tion (who  were  engaged  in  the 
business  of  butchering  sheep  and 
lambs  for  the  New  xork  mar- 
ket) should  for  the  period  of 
three  yeara  buy  their  sheep  and 
lambs  from  members  of  the  lat- 
ter, and  that  the  membere  of  the 
latter  should,  during  the  same 
period,  sell  sheep  and  lambs  for 
the  New  York  market  to  the 


INDEX. 


573 


stockholders  of  the  former  only ; 
and  a  collateral  agreement  was 
made  by  the  stockholders  of  the 
former  corporation  with  it  and 
with  each  other,  that  each  of 
them  should  pay  to  the  foimer 
corporation  the  sum  of  twenty- 
five  dollara  for  each  car  load  of 
sheep  or  lambs  purchased  by 
him  from  any  individual  or  firm, 
member  of  the  latter  corpnora- 
tion,  after  having  been  notified 
by  the  former  corporation  not  to 
purchase.  Held,  that  neither  of 
said  agreements  were  in  them- 
selves a^nst  public  policy. 
Live  Stack  Assoc,  v.  Levy,  32. 

2.  It  not  appeanng  that  me  con- 
tracts made  with  the  former 
corporation  were  directly  or  im- 
pliedly prohibited  by  the  Act 
under  which  it  was  organized 
or  by  anv  statute  of  this  state, 
or  were  beyond  the  powers  or- 
dinarily vested  in  corporations. 
Meld,  that  they  were  not  uUra 
vires,    lb. 

S.  Defendant,  one  of  the  stock- 
holders of  the  former  corpora- 
tion, consented  to  and  approved 
of  the  contract  between  the  two 
corporations,  and  joined  in  the 
contract  made  between  it  and 
its  stockholders,  and  between 
the  stockholders  themselves,  had 
participated  in  the  profits  de- 
rived from  a  previous  similar 
arrangement,  and  by  consenting 
to  the  contract  in  question  be- 
tween the  two  corporations,  and 
by  joinins'  in  the  contract  in 
question  between  the  foimer 
corporation  and  its  stockholder 
and  between  the  stockholders 
themselves,  had  entitled  himself 
to  like  advantage  thereunder. 
Beld,  that  he  was  estopped  from 
claiming  that  the  agreements 
were  ultra  vires,    lb, 

4.  One  holding  a  contract  for  the 
sale  to  him  by  another  of  shai*es 
of  stock,  entered  into  an  agree- 
ment widi  a  third  party  \y hereby 
he  agreed  to  give  to  such  third 
person  a  half  interest  in  such 
<2ontract  and  in  all  net  profits 
arising   therefrom,    such   third 


party  to  give  his  time  and  atten- 
tion to  placing  the  shares  of 
stock,  and  all  profits  arising  out 
of  the  contract  to  be  divided  in 
equal  portions  between  him  and 
such  thivd  party.  Eeld,  that  such 
agreement  operated  as  an  assign- 
ment of  one  half  of  the  contract 
and  of  the  profits  arising  there- 
from. Berdell  v.  Allen,  88. 
6.  Consequenthr,  when  the  con- 
tract of  sale  nxed  the  price  to  bo 
paid  to  the  vendor  at  a  stated 
sum  per  share  and  one  half  of 
the  proceeds  received  by  the  ven- 
dee between  that  sum  and  the 
sum  at  which  the  vendee  should 
sell  the  same  after  deducting  all 
expenses  and  commissions,  and 
subsequently  such  third  partv 
made  an  agreement  with  a  fourth 
paity  (a  stock  broker)  whereby 
such  fourth  party  was  to  pay  f or 
the  stock  at  a  certain  fixed  sum 
per  share  and  one  fourth  of  the 
profits  which  he  should  realize  on 
a  sale  of  the  stock  b^  him  over 
and  above  such  pnce.  Held, 
that  the  original  vendee  on  an 
accounting  between  him  and  the 
original  vendor,  is  chargeable 
as  and  for  profits  on  a  sale  of 
the  stock,  with  the  difference 
between  the  price  per  share  fixed 
by  the  conti*act  between  them 
and  the  sum  received  by  such 
third,  party  from  said  fourth 
par^  mcluding  the  one  fourtli 
profits.  This  although  the  con- 
tract between  them  provided 
that  the  profits  which  by  it  were 
divisible  were  such  as  might 
accrue  to  the  vendee  therein 
**  pereonally."  Such  one  fourth 
is  neither  commission  nor  ex- 
penses. Also  held,  that  the  orig- 
inal vendee  was  not  chargeable 
with  the  three  fourths  profit  re- 
tained by  the  fourth  pai1y,  it 
being  immaterial  whether  tho 
latter  was  a  purchaser  of  the 
stock  at  a  fixed  sum  and  one 
fourth  of  the  profits,  or  whether 
he  acted  as  a  Woker  in  making 
sales  at  a  commission  of  three 
fourths  of  the  profit  over  a  fixed 
sum.    lb. 
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6.  In  case  of  a  contract  to  perform 
work  and  labor  and  famish 
materials,  money  paid  to  the 
contractor  upon  the  principal 
contract  goes  on  that  alone,  and 
cannot  be  set  off  or  applied  else- 
where ;  and  notwithstanding  die 
contract  is  not  in  all  respects 
performed,  and  the  balance  un- 
paid on  the  principal  contract  is 
therefore  not  reoorerable,  the 
contractor  may  still  recover  the 
reasonable  value  of  any  extra 
work  performed  by  him.  Oriffin 
r.  Miner,  46. 

7.  Where  the  plaintiff,  the  con- 
tractor, may  not  recover  the 
amount  unpaid  on  the  contract, 
by  reason  of  his  failure  to  com- 
plete, the  defendant  is  not  en- 
titled to  recover  his  counter(.*l aim 
for  damages  caused  by  fail  re 
so  to  complete,  it  not  appearing 
that  the  aamage  sustained  was 
greater  than  the  sum  to  be  paid 
under  the  contract.    lb. 

8.  Where  both  pailies  to  a  contract 
sign  a  stipulation  to  the  effect 
that  the  contract  entered  into  by 
them  was  on  the  day  fixed  for 
its  completion  rescinded,  such 
stipulation  means  presumptively 
a  mutual  rescission  ;  and  the 
party  who  made  a  payment  to 
the  other  on  account  of  the  con- 
tract is  entitled  co  recover  it 
back.  But  damages  as.  for  a 
breach  of  contract — such  as  ex- 
penses of  examining  title — can 
neither  be  recovered,  counter- 
claimed  or  recouped.  Thomp- 
son V.  Lyons,  101. 

9.  By  the  agreement  between  the 
plaintiff  and  defendant,  defend- 
ant guai'antced  and  was  to  in- 
demnify and  keep  harmless  the 
plaintiff  against  all  losses  which 
inight  arise  on  account  of  any 
depreciation  in  the  market  value 
of  stocks  which  plaintiff  should 
buy  and  sell  in  iiis  own  name 
for  account  of  defendant  un- 
der the  agreement.  There  were 
losses  on  such  stocks  arising 
from  depreciation  in  their  mar- 
ket value,  but  with  a  single  ex- 
ception, plaintiff  had  not  paid 


such  losses  to  the  brokers  who 
made  the  purchases.  Held,  that 
the  contract  was  strictly  one  to 
indemnify  and  save  harmless; 
and  that  the  measure  of  damages 
was  the  sum  which  plaintiff  was 
obliged  to,  and  actually  did  pay 
by  reason  of  the  losses  arising 
from  such  depreciation.  Seiover 
v.  Harpending.  2ol. 

10.  In  a  contiuct  between  a  firm 
'  and  a  bank  corporation  for  the 

transfer  of  ceitain  certificates 
for  4300  ban^ls  of  pettxileum 
oil,  that  had  theretofore  been 
hypothecated  to  the  bank  by  an- 
other firm,  nothing  was  said 
about  the  kind  or  character  of 
the  oeitificates,  or  the  oil  they 
represented,  beyond  the  fact 
that  tlie  hypothecated  certificates 
were  the  subject  of  the  contract 
Heldf  that  such  a  contract  cov- 
ered and  related  to  the  certifi- 
cates in  the  condition  they  were 
at  the  time  the  bank  contracted 
to  transfer  the  same.  At  that 
time  the  oil  in  question  was  sub- 
ject to  charges  for  storage  to  Uie 
amount  of  $2.924.do.  Held,  that 
by  the  contract  for  the  transfer 
of  the  certificates,  tlie  bank  in- 
cuiTed  no  liability  to  pay  the 
said  storage  charges,  nor  to  free 
the  oil  from  the  same.  Waugh 
v.  Seaboard  Bk.  283. 

11.  In  the  absence  of  any  agree- 
ment to  that  effect  between  tiie 

Sarties,  and  there  being  no  evi- 
ence  that  the  paiiy  sought  to 
be  bound  thereby  was  a  member 
of  the  Exchange,  the  rules  or 
customs  of  the  Petroleum  Ex- 
change and  Clearing  House  con- 
nect^ with  it,  in  regard  to  the 
payment  of  storage  charges,  on 
a  sale,  or  transfer  of  oil  or  oil 
certificates,  arc  immaterial,  and 
have  no  relation  to  nor  any  bind- 
ing effect  upon,  the  parties  or 
the  8ub{ect>nuitter  of  ^e  con- 
tract,   lb, 

12.  An  authority  to  make  a  con- 
tract for  another  does  not  carry 
with  it  by  implication  authorit}* 
to  cancel  that  contract.  Mayer 
y.  Dean^  315. 
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13.  Eeldt  that  defendants  had  no 
right  to  the  direction  of  a  ver- 
dict in  their  favor  on  the  ground 
that  plaintiff  had  failed  to  obtain 
the  certificate  called  for  by  the 
conti-act,  and  failed  also  to  prove 
a  demand  for  the  same  upon  de- 
fendants and  an  unreasonable 
neglect  or  refusal  on  their  part 
to  give  them,  as  the  plaintiff 
was  prevented  by  the  acts  of  the 
defendants,  in  driving  him  and 
his  workmen  from  the  work, 
from  the  full  performance  of  his 
contract.  Held,  also,  that  for  the 
same  reason,  if  the  plaintiff  could 
recover  at  all,  he  was  entitled  to 
recover  the  actual  value  of  the 
work  done  and  materials  fur- 
nished up  to  and  at  the  time  the 
further  performance  of  the  con- 
tract was  prevented  by  defend- 
ants.   Byron  v.  Mayor,  41 1. 

14.  In  the  case  of  a  conti-act,  where 
the  contractor  was  bound  to 
strictly  follow  the  specifications 
and  plans  under  which  the  work 
was  required  to  be  done,  and 
they  were  so  defective  that  by 
strictly  following  them,  it  was 
impossible  to  construct  a  stable 
arch,  such  as  would  sustain  the 
weight  to  be  superimposed  upon 
it,  the  contractor  is  exonerated 
from  blame  because  of  the  fall- 
ing of  the  arch.  In  such  a  case 
he  was  not  bound  to  build  a  safe 
and  stable  arch  notwithstanding 
the  defects  in  the  plans  and 
specifications.    lb. 

15.  In  the  case  at  bar,  it  was  com- 
petent for  the  plaintiff  to  exoner- 
ate himself  from  blame  by  show- 
ing that  the  plans  and  specifica- 
tions, which  he  was  actually 
compelled  to  follow  strictly  were 
defective  per  se.    lb. 

16.  Where  one  is  employed  at  a 
stated  salary,  to  solicit  business 
for  his  employer  and  to  give  all 
his  time  and  his  best  efforts  to 
the  business,  a  command  to  him 
to  report  to  the  office  at  a  certain 
hour  in  the  morning  and  between 
certain  hours  in  the  afternoon, 
and  report  the  work  he  had  done 
during  each  day,  is  a  reasonable 


one  which  he  is  boimd  to  obey. 
TullisY.  Hassell,  391. 
17.  When  such  an  employee  inten- 
tionally habitually  disooeys  such 
command,  it  is  sufficient  cause 
for  dismissal.  That  attendance 
at  the  office  as  required,  would 
prevent  his  getting  business  for 
his  employer,  does  not  excuse 
his  disobedience.    lb. 

18.  There  being  in  the  case  at  bar 
no  conflict  of  evidence  but  that 
the  term  of  the  employment,  the 
command,  the  disooeaience,  and 
the  only  excuse  for  disobedience, 
were  as  above  stated,  it  was  a 
question  of  law  for  the  court  as 
to  whether  the  command  was 
reasonable,  and  whether  the  dis- 
obedience was  sufficiently  ex- 
cused; consequently,  held,  that 
the  case  was  improperly  left  to 
the  jury,  and  that  the  complaint 
should  have  been  dismissed.   lb. 

19.  The  plaintiffs  contracted  in  writ- 
ing with  defendants  to  procure 
contracts  with  publishersof  week- 
ly newspapers  for  the  publication 
of  copies  of  defendants^  business 
cards,  and  to  assign  snch  con- 
tracts to  defendants,    lliis  con- 
tract also   provided,  that  if  re- 
quested by  defendants,  the  plain- 
tiffs should  furnish  the  defend- 
ants with    an    affidavit  to  the 
effect  that  each  of  the  proposed 
contracts    was  in   all    respects 
genuine,  but  if  no  such  request 
was  made  within  ten  days  after 
the  delivery  of  any  such  contract 
the  affidavit  should  be  considered 
as  waived,  and  "any  such  pub- 
lisher's contract  shall,  in  either 
event,  be  accepted  aspHma facie 
evidence  that  it  is  in  all  respects 
^nuin e.  ^  Beld,  that  this  provis- 
ion in  regard  to  the  acceptance 
of  the  contracts,  as  **frinia  facie 
evidence  ^'  of  its  genuineness,  did 
not  relieve  the  plaintiffs  from  due 
proof,  tliat    each  of  the  papers 
presented  was  a  publishers  con- 
tract and  duly    executed,  as  is 
required    in    every    other   case 
where  a  paper  purporting  to  be 
a  contract  is  offered  in  evidence, 
and  objected  to,  or  not  admitted 
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by  the  opposing  party.    AUen  v. 
Bans,  447. 

20.  The  laws  of  evidence  are  rigid, 
and  the  courts  will  not  allow 
them  to  be  superseded  or  relaxed 
by  the  terms  of  a  contract,  unless 
the  contract  is  positive  and  fi-ee 
from  ambiguity  and  not  against 
public  policy.  In  the  case  at  bar 
the  proper  construction  of  the 
conti-act  is,  that  it  does  not  pro- 
vide that  »nj  paper  presented 
shall  be  of  itself  prima  facie 
evidence  tliat  it  is  genuine,  but 
only  such  a  paper  as  shall  be  a 
publisher's  contract^  and  that  fact 
should  be  proved  in  the  case.  lb. 

7%ing9  not  in  existence,  no  legal 
title  can  pass  to  by  assignment  or 
grant  before  they  come  into  exis- 
tence,  but  an  equitable  title  to  them 
when  completed  will  pass,  which 
may  be  relinquished  or  waived — 
Ads  constituting  a  relijiquishtnent 
or  waiver — Agreements  not  in- 
consistent— Construction  of  agree- 
ments a.9  constituting  agency  only. 
— Power  to  collect  not  assignable. 
See  Daly  v.  Stetson,  202. 

Lowest  bidder  under  Chap.  410, 
Laws  1882,  relative  to  contract  for 
vjork  and  material  to  be  furnished 
to  the  city  of  New  York,  See 
Reilly  v.  Mayor,  463. 

Contract  for  employ meni  for  life  in 
consideration  of  not  prosecuting 
action  for  personal  injurves — 
When  void  for  uncertainty  and 
lack  of  consideration  and  under 
Statute  of  Frauds,  See  Keim  v. 
Doelger,  610. 

Building  contract — Construction  of 

— Authority  of  supervising  architect 
to  order  new  work — Sub-contract- 
or, right  of,  to  recover  for  alleged 
extra  work  against  party  for  whom 
the  building  is  erected.  See  Fire 
Proof  Bldg.  Co.y.  First  Nat.  Bk., 
511. 

See  Agency  ;  Corporations,  5-7 ; 
Duress;  Fraud,  2;  Insur- 
ance; Real  Property. 

CONVERSION. 
2n  action  of  conversion  where  de- 


fense rests  upon  possession  efthe 
property  under  license,  the  origi- 
nal taking  being  admitted  by 
plaintiff  to  have  been  under  suck 
license,  the  burden  of  proof  is 
upon  plaintiff  to  show  dtsconiin- 
uance  of  said  license  before  loss  of 
the  property.  See  Blunt  v.  Bar- 
reU,  548. 

COPYRIGHT. 
See  SI.ANDER  of  Title. 

CORPORATIONS. 

1.  Under  section  14  of  chapter  611 
of  Laws  1875,  prohibiting  the  is- 
sue by  a  corporation  organized 
under  that  law,  of  stock  or  bond$, 
except  for  money,  labor  don«?, 

or  property at  ite  fair 

value,  an  action  cannot  be  sus- 
tained against  the  dii-eetors  by  a 
creditor  of  the  company  unless 
it  appears  that  he,  as  such  eivd- 
itor,  suffered  damages  fmm  die 
acts  of  the  directors  violative  of 
this  section,  Cochran  v.  Smith, 
117. 

2.  After  the  appointment  of  a  re- 
ceiver of  a  .corporation  and  his 
entry  into  possession,  the  direc- 
tors are  under  no  du^  to  file  an 
annual  report,  under  section  18 
of  said  Act ;  and  their  omission 
so  to  do  afibrds  no  ground  for  an 
action  against  him.    lb. 

3.  After  the  directors  have  under 
their  then  view  of  the  law  (which 
was  correct),  failed  to  file  an 
annual  report  for  one  year,  their 
subsequent  action  under  another 
and  mistaken  view  of  the  law, 
of  filing  an  annual  report  for  a 
subsequent  year,  will  not  estop 
them  fi-om  insisting  that  they 
were  under  no  obligation  to  file 
either  the  report  which  they  omit- 
ted to  file  or  the  one  which  thev 
did  file.    lb.  ^ 

4.  Return  of  execution  against  the 
company  unsatisfied  is  not  a 
condition  of  a  cause  of  action 
against  the  dii'ectors;  such  re- 
turn does  not  prescribe  the  pe- 
riod  at   which   the    statute  of 
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limitations  begins  to  run  against 
an  action  biikSed  on  the  14th,  18th, 
or  2  Ist  sections  of  said  Act.    lb. 

.5.  The  New  York  Elevated  Rail- 
road Company  and  the  Manhat- 
tan Railway  Company  entered 
into  an  agreement  dated  May 
20,  1879,  whereby  the  former 
leased  to  the  latter  its  i-ailways 
and  other  propeity,  rights  and 
fi'anchises,  and  the  hitter,  among 
other  things,  guai'anteed  to  the 
former  an  annual  dividend  of 
ten  per  cent,  on  its  capital  stock 
of  SIX  million  five  hundred  thou- 
sand dollars,  agreeing  to  pay  to 
the  former,  in  equal  quaiter- 
yearly  payments  of  one  hundred 
and  sixty-two  thousand  five  hun- 
dred dollars  each  on  the  first 
days  of  January,  April,  July 
and  October  in  each  year  during 
the  demised  term.  The  plainti^ 
holding  stock  of  the  New  York 
Company,  on  the  certificates  for 
which  the  Manhattan  Company 
had  caused  to  be  printed  the 
substance  of  its  above  agreement, 
bmught,  on  behalf  ot  himself 
and  all  other  stockholdera,  an 
action  against  that  c<)mpany,  de- 
manding judgment  that  it  pay  to 
the  New  York  Company  divi- 
dends at  the  rate  of  ten  per  cent, 
per  annum  that  woula  accrue 
since  April,  1881,  and  pay  to 
him  the  dividends  due  on  his 
stock.  Held^  1st,  that  tlie  agree- 
ment did  not  give  plaintiff  or  the 
stockholders  of  the  New  York 
Company  a  cause  of  action 
against  the  Manhattan  Company 
to  recover  the  amount  to  be  paid 
to  the  New  York  Company,  or 
any  part  thereof;  2d,  that  the 
only  relief  to  which  the  plaintiff 
would,  under  any  circumstances, 
be  entitled,  would  be  to  have  the 
obligation  of  the  Manhattan  Com- 
pany to  the  New  York  Company 
enforced ;  but  before  such  relief 
could  be  granted,  it  must  appear 
that  such  an  obligation  w^as  in 
force  when  the  action  was  com- 
menced. Harhness  v.  Manh. 
Ry,  Co.  174. 

6.  In  October,  1881,  an  agreement 

Vol.  xxn. — 37 


was  made  1>etween  the  two  above 
named  companies  and  the  Met- 
ropolitan Company  by  which  the 
above  agreement  of  1879  was 
modified  so  that  the  sum  to  be 

Said  by  the  Manhattan  to  the 
few  York  Company  was  re- 
duced to  six  instead  of  ten  per 
cent,  on  its  capital  stock,  lliis 
agi'eement  was,  on  Januaiy  10, 
1882,  properly  lutified  by  a  ma- 
jority of  the  stockholders  of  the 
New  York  Company.  Subse- 
quently, at  the  meeting  of  the 
stockholders  of  the  New  York 
Company,  held  about  May,  1884, 
two  a^eements  between  the 
New  lork  Company  and  the 
Manhattan  Company— one  sur- 
rendering the  lease  of  1879,  and 
the  other  a  re-conveyance  of  the 
leasehold  premises  by  the  Man- 
hattan Company  to  the  New 
York  Company — were  submitted 
and  properly  ratified  by  a  majca> 
i^  of  the  stockholders  of  the 
New  York  Company.  Shortly 
after,  the  Manhattan  Company 
delivered  possession  of  the  lease- 
hold property  to  the  New 
York  Company,  which  took  ex- 
clusive possession  thereof.  The 
Manhattim  Company  paid  to 
the  New  York  Company  the 
amount  called  for  by  the  Oc- 
tober a^'eement  down  to  May, 
1884.  Held  that,  as  the  affi-tje- 
ment  of  1879  was  abrogated  and 
not  in  force  at  the  commence- 
ment of  this  action,  plaintiff  was 
not  entitled  to  have  the  obliga- 
tion of  the  Manhattan  Company 
to  the  New  York  Company 
therein  contained  enforced.  lb. 
7.  There  was  no  evidence  from 
which  it  could  be  held  that  in 
ratifying  the  agi'eements  of  Oc- 
tober, 1881,  and  May,  1884,  the 
majority  of  the  stockholders  were 
trampling  on  the  rights  of  the 
minority  and  acting  in  fraud  of 
them,  or  that  their  acts  were  not 
in  good  faith,  or  that  their  acts 
or  the  agreements  showed  such 
fraudulent  mismanagement  of 
the  corporate  property  and  fran- 
chises as  would  justify  a  ooort 
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of  equity  in  interfering.  Ileld^ 
that,  on  the  whole  case,  defend- 
ant was  entitled  to  j udgment.  lb. 

8.  A  chattel  mortgage  purporting 
to  be  ffiven  by  **  The  Homeo- 
pathic Manufacturing  Company  '* 
was  executed  thus :  **The  Hom- 
eopathic Manufacturing  Co.,  B. 
Osann,  President/  with  a  seal. 
It  was  acknowledged  by  Bernard 
Osann,  President  of  tlie  ilomeo- 

gathic  Manufacturing  Company, 
efore  a  notary  public.  Tne 
mortgage  was  'given  for  money 
loaned,  which  had  been  used  in 
the  business  of  the  corporation. 
There  was  evidence  from  which 
the  jury  might  have  found  tliat 
the  president  was  the  general 
manager  of  the  company.  It 
was  averred  in  the  answer  that 
the  property  covered  by  the 
mortgage  had  been  owned  by 
the  company.  Held^  1st:  That 
it  was  sufficiently  proven  that 
the  president  haa  authority  to 
act  for  the  corporation  in  execu- 
thig  the  mort^ige  to  entitle  it  to 
be  received  in  evidence;  and 
that  its  exclusion  was  error. 
2 :  That  under  the  averments  in 
the  answer  the  defendant  could 
not  maintain  that  there  was  no 
proof  of  the  incorporation  of  the 
company.  Simis  v.  Davidson, 
235. 

9.  The  provisions  of  Laws  1848, 
Ch.  40,  §  12,  are  penal,  and  not 
to  be  extended  by  construction ; 
and  in  an  action  to  enforce  a  lia- 
bility thereby  created,  nothing 
can  be  presumed  against  the  de- 
fendants, but  every  fact  neces- 
sary to  establish  their  liability 
must  be  affirmatively  provea. 
Tovey  v.  Culver,  404. 

10.  The  amended  complaint  which 
the  order  appealed  from  permit- 
ted to  be  seiTcd,  fails  to  allege 
tlie  fact,  that  the  services  for 
which  the  plaintiff  seeks  to  re- 
cover were  rendered  at  the  re- 
quest of  the  corporation.  Such  a 
request  is  vital  to  the  cause  of 
action.    lb. 

See    CoiJTRACTS    1-3;     Plead- 


ing 1,  2;  Taxes  and  Assess- 
ments, 3. 

COSTS. 

If  the  offer  of  judgment  is  not  ac- 
cepted, the  plaintiff  must  recover 
a  larger  amount  to  entitle  him 
to  recover  costs  against  defend- 
ant, and  if  he  does  not,  the  de- 
fendant is  entitled  to  his  costs, 
and  to  have  the  same  set  off 
against  the  amount  recovered  in 
the  entry  of  the  final  judgment, 
Bulkley  v.  Back,  300. 

Separate  appeal  from  order  deny- 
ing motion  for  new  trial  made 
under  §  999  Code,  costs  on.  See 
Keeler  v.  BarreU,  Sc,  Est.,  650. 

See  Set-opp  ;  Attorney  and  Cu- 

ENT. 

COUNTERCLAIM, 
See  Real  Propebtt,  5. 

COUPONS. 
See  Bonds. 

COVENANT. 

See  Landlord  and  Tenant  ;  In- 
junction ;  Lease  ;  Real  Prop- 
erty 7,  8,  11. 

DAMAGES. 

J.  In  an  action  by  a  married  wo- 
man for  assault  and  battery  and 
false  imprisonment,  no  recovery 
can  be  had  for  expenses  incur- 
red by  the  husband  for  services 
of  a  physician  and  travelling 
and  other  expenses  in  the  care 
of  and  in  enaeavoring  to  cura 
the  wife  of  the  injuries  inflicted 
by  defendant.  Bumhamy.  Wcb- 
sUr,  30, 

2.  For  the  damages  sustained  by 
the  husband  through  the  acts  o*f 
the  defendant,  he  must  bring  an 
independent  action.    lb. 

3.  The  opinions  of  witnesses  as  to 
the  damages  resulting  from  a 
particular  transaedon  are  not 
evidence,  although  the  witnesses 
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may  have  knowledge  of  the  sub- 
ject matter;  nor  are  the  opin- 
ions of  experts  as  to  what  the 
plaintiff  could  have  made  if  al- 
lowed to  fulfil  the  conti'act,  such 
opinions  being  unsupported  by 
any  facts.  Sllaler  v.  Brooks, 
73. 

4.  Evidence  as  to  the  receipts  by 
plaindff  under  an  agreement 
made  with  a  third  paiiy  four  or 
five  years  prior  to  the  one  with 
the  'defenaauts  which  required 
the  rendition  by  her  of  services 
similar  to  those  to  be  rendered 
under  the  conti'act  with  defend- 
ants, is  inadmissible  on  the 
question  of  damages  for  the 
breach  of  her  contract  with  de- 
fendants,   lb, 

5.  The  fact  that  plaintiff  purchased 
ceitain  costumes  to  be  used  by 
her  in  the  business  to  be  earned 
on  under  tho  contract  between 
her  and  the  defendants,  it  not 
appearing  from  the  agreement 
that  she  was  under  any  obliga- 
tion to  make  the  purchase,  or 
that  she  suffered  any  loss  from 
such  purchase — ^is  not  an  ele- 
ment of  damaj^es.    lb. 

6.  That  the  plaintiff  is  entitled  to 
nominal  damages  is  not  cause 
for  reversing  a  judgment  dis- 
missing the  complaint.    lb, 

7.  In  an  action  for  peraonal  inju- 
ries, damages  for  loss  of  eani- 
inffs  or  receipts  are  not  recover- 
able, without  some  evidence  as 
to  the  loss  and  its  extent.  Klein 
V.  Second  Ave,  R,  R,  Co,  164. 

8.  In  the  case  at  bar,  the  couit 
charged  that  there  was  no  evi- 
dence from  which  the  jury  could 
find  any  loss,  and  refused  to 
charge  that  no  damages  could 
be  flJlowed  from  the  mere  fact 
that  plaintiff  had  been  engaged 
in  business  and  had  since  the 
accident  been  unable  to  caiTy  it 
on.  Held,  1st.  That  the  jury 
would  from  the  charge  and  re- 
fusal be  authorized  to  infer  that 
although  there  was  no  evidence 
from  which  they  could  find  any 
loss,  yet  they  could  give  dam- 
ages therefor,  and  therefore  the 


refusal  to  charge  as  requested 
was  error.  2d.  That  as  the  ap- 
pellant could  not  say  but  that 
such  error  influenced  the  jury  in 
the  amount  of  their  verdict,  it 
was  a  material  one  which  called 
for  a  I'eversal.    lb, 

9.  Where  the  plaintiff,  the  contrac- 
tor, may  not  recover  the  amount 
unpaid  on  the  conti'act,  by  rear 
son  of  his  failure  to  complete, 
the  defendant  is  not  entitled  to 
recover  his  counterclaim  for 
damages  caused  by  failure  so  to 
complete,  it  not  appearing  that 
the  damage  sustained  was 
gi*eater  than  the  sum  to  be  paid 
under  the  contract.  Oriffin  v. 
Mifier^  46. 

10.  Mesne  profits  prior  to  the  ac- 
cruing of  plaintin^s  title,  cannot 
be  recovered  by  him  in  an  action 
of  ejectment.  Danziger  v.  Boyd, 
865. 

Damages  —  Conversion  —  Market 
value  of  stock  fixed  by  tvhai  de- 
fendatUs,  standing  in  position 
of  trustees,  liad  testified  to  and 
tiadfaUed  to  testify  to.  See  Oil- 
leU  V.  OilleU,  526. 

Loss  of  finger  by  music  teacher^ 
damages  for;  charge  as  to.  See 
Baker  v.  Manh,  By,  Co,  894. 

Right  to  recover  damages  caused  by 
smoke,  gas  and  steam  and  im- 
pairment of  light,  <fcc.,  by  eleva- 
ted railroad.  See  Abendroth  v. 
N,  Y.  El,  R,  R,  Co,  417. 

Contract  to  indemnify  and  keep 
harmless  from  loss,  damages  un- 
der. See  Selover  v.  Earpend- 
ing,  251. 

See  Fbaud  5;  Real  Property, 

5,  11. 

DEATH. 

See  Ejectment  1 ;  Revival  of 
Action. 

DEATH,  ACTION   FOR  CAUS- 
ING, 

See  Abatement. 

DEED. 
See  Real  Fropertt. 
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DEFAULT. 

When  defauU  not  cpened.  See 
BuehUr  ▼.  Mayor,  507. 

Jfiqttest — Inmficiency  of  damages 
assessed  thereon — Bemedyfor  by 
moHon  for  new  trial  at  Special 
Ttrm.  See  LovaU  t.  Watson, 
506. 

See  JUDOMEMT. 


DEMAND. 
See  Taxes  and  Absessxents,  3. 


DESCRIPTION. 
See  Real  Propestt. 

DISCONTINUANCE. 

Discontinuance  within  discretion  of 
court — Power  of  court  to  impose 
terms.  See  Winans  t.  Wincms, 
541. 

See  Attobney  akd  Cuent,  8-12. 

DISCOVERY   OF  BOOKS  AND 
PAPERS. 

Where  on  a  motion  fot*  the  exami- 
nation of  papers  before  the  trial, 
under  section  808  of  the  Code, 
the  plaintiff  avers  under  oath 
that  he  is  advised  and  verily  be- 
lieves that  the  papera  are  in  tlie 
possession  or  unaer  the  control 
of  defendant,  and  the  defendant 
does  not  deny  the  fact,  the  court 
is  justified  in  believing  that  he 
has  it  in  his  power  to  pi-oduoe 
them,  and  will  oi*dcr  accord- 
ingly if  the  case  is  othermse 
complete,  and  in  compliance 
with  said  section  805.  Nat. 
Oleo  Meter  Co.  v.  Jackson,  444. 

Order  for  discovery  and  inspection 
of  books  of  accounts  fwt  granted, 
except  on  allegations  oj  specific 
error  or  fraud-^  General  allega- 
tions of  incorrectness  insufficient. 
See  4shley  y.  Whitney,  540. 

SeeTEiAL. 


DISTRESS. 
See  Landlord  akd  Tekakt,  11. 

DURESS. 

1.  To  constitute  such  duress  as  to 
justify  a  court  of  equitjr  in  set- 
ting aside  a  contract,  it  is  not 
necessary  that  there  should  be 
fear  of  k!odily  harm  or  peril.  It 
is  enough  if  there  be  threat  and 
peril  of  pecuniaiy  loss,  to  pre- 
vent which,  the  will  of  tiie  par^ 
seeking  relief  is  controlled  and 
forced  into  the  act  from  the  con- 
sequences of  which  relief  is 
sought.     Secor  v.  Clark,  494. 

3.  It  appeared  from  die  complaint 
herem  that  defendant  had  re- 
ceived $10,000,  belonging  to 
plaintifis,  which  fact  ne  con- 
cealed fix>m  them  and  denied; 
that  at  last,  payment  of  said  sum 
bein^  demanded,  he  offered  to 
pay  $8,500  if  plaintiffs  would  at 
once  assign  to  him  all  their  in- 
terest in  me  money,  and  threat- 
ened them  with  protracted  liti- 
gation in  defense  of  their  claim 
against  him,  in  case  they  did  not 
immediately  comply,  which  as- 
signment plaintiffs  unwillingly 
executed,  believing  defendant 
would  carry  out  his  mreat.  Held, 
on  demurrer  in  an  action  to  set 
aside  the  assignment  and  recover 
the  $1,500  retained  by  defend- 
ant, that  the  complaint  showed 
a  good  cause  of  action.    lb. 

EASEMENT. 

See  Constitutional  Law. 

EJECTMENT. 

1.  Tlie  death  of  some  of  the  par- 
ties plaintiff  in  an  action  of  eject- 
ment brought  by  a  grantee  in 
the  name  of  his  mmtors  under 
§  1501  of  the  Code,  pending  the 
action,  is  not  cause  for  dismissal 
of  the  complaint ;  nor  can  a  di- 
i*ection  of  a  verdict  for  the  de- 
fendant, otherwise  unsupported, 
be  sustained  by  reason  thereof. 
Doherty  v.  Matsell,  17. 
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2.  To  prove  the  yalne  of  the  use 
and  occupation  of  a  piece  of  land 
recovered  by  the  plaintiff  in  an 
action  of  ejectment,  which  piece 
adjoined  other  lands  of  plaintiff 
on  which  a  building  was  erected, 
and  which  piece  could  not  or 
would  not  in  the  usual  course  of 
things  be  held,  used  or  occupied 
separately  from  such  other  lands, 
it  is  admissible  to  prove  what 
would  be  the  rental  value  of 
plaintiff^s  building  with  and 
witliout  the  land  in  dispute.  The 
difference  between  the  two 
would  be  the  fact  to  be  used  by 
the  jury  in  determining  prima 
facte,  the  value  of  the  use  and 
occupation  of  the  land  in  dis- 
pute.   Danziger  v.  Boyd,  366. 

3.  Mesne  profits  prior  to  the  ac- 
cruing of  plaintiff  ^8  title,  cannot 
be  recovered  by  him  in  an  action 
of  ejectment.    Ih, 

See  Real  Property,  10, 13. 

ELEVATED  RAILROADS. 

The  main  points  raised  and  dis- 
cussed by  the  appellants  at  the 
General  Term,  were  upon  aJ- 
le^d  error  of  the  trial  judge  in 
refusing  to  charge  as  requested 
bv  appellants,  as  to  the  legality 
o}  the  form  of  one  of  defendant's 
stations  and  the  curve  of  the 
track,  as  appears  in  the  opinion 
of  the  court.  Held,  that  there 
was  no  error  in  the  refusals,  be- 
cause there  was  no  evidence  in 
the  case  to  sustain,  or  upon 
which  to  base  said  requests. 
Boyce  v.  Manh.  By.  Co,  286. 

See  CoNSTiTUTioNAi-  Law. 


EMINENT  DOMAIN. 
See  CoNSTrrunoNAL  Law. 

EQUITY. 
See  Duress;  Injukctiok. 


ESTOPPEL. 

See  Agency  ;  CoNTRAcrr,  8 ;  Cor- 
porations, 3. 

EVICTION. 

See  Real  Property,  8, 11 

EVIDENCE. 

1.  In  an  action  for  breach  of  a 
contract  to  employ  plaintiff  in  a 
theatrical  company  where  there 
is  a  material  conflict  in  the  tes- 
timony of  plaintiff  and  that  of 
defendant  as  to  the  duration  of 
the  conti-act  of  employment,  it 
is  competent  on  the  question  of 
tlie  credibility  of  defendants 
version,  to  show  on  his  cross- 
examination  that  he  had  em- 
ployed other  members  of  the 
company  for  a  stated  period,  as 
claimed  by  plaintiff  he  had  em- 
ployed her,  and  that  such  other 
member  of  the  company  had 
sued  defendant  and  recovered 
his  compensation.  Fraeger  v. 
Mestayer,  100. 

i.  On  tne  trial  of  this  action  for 
false  imprisonment  plaintiff  was 
allowed  to  testify  without  objec- 
tion, that  he  sent  his  child  and 
wife  to  her  father^s  house,  and 
to  give  testimony  to  the  effect 
that  this  i*esulted  from  his  arrest. 
He  was  then  asked,  **  How  long 
was  she  at  your  father^s  house  P^^ 
A  general  objection  to  this  ques- 
tion was  overruled.  Held,  that 
if  the  ouestion  was  objectionable 
in  itself,  the  defendant  by  not 
objecting  to  the  matter  immedi- 
ately preceding,  made  it  legiti- 
mate testimony.  Frost  v.  Be 
Lury,  113. 

3.  The  plaintiff,  having  testified 
that  after  he  was  locked  up  he 
made  an  effort  to  get  the  atten- 
.tion  of  somebody,  was  asked, 
**  What  did  you  do  P"  an  objec- 
tion to  which  was  overruled.  He 
answered,  **  I  rattled  on  tlie 
door,  made  all  the  noise  I  could 
to  attract  attention.  There  was 
no  heed  paid  to  it  by  any  one.*^ 


582 


INDEX. 


Held,  diat  as  the  answer  de- 
scribed a  usual  conconiitant  of 
an  imprisonment,  and  did  not 
imply  that  the  jailer's  omission 
was  a  personal  wi^ng  on  his 
part,  there  was  no  error  in  the 
admission  of  the  evidence.    lb. 

4.  The  juiy  are  not  bound  to  ac- 
cept as  true  the  testimony  of 
any  expert  witness,  even  if  he 
testifies  that  an  alleged  result 
has  followed  with  reasonable 
certainty  from  the  accident. 
Klein  v.  2d  Ave.  B.  B.  Co.  164. 

5.  The  defendant  called  a  witness 
who  had  made  an  experiment  to 
see  how  a  person  placed  on  the 
step  of  the  oar,  as  the  plaintiff  in  . 
his  testimony  described  himself 
to  have  been  placed,  would  fall 
upon  the  car  being  suddenly 
started,  and  that  witness  testi- 
fied that  the  falling  was  in  a  di- 
rection different  from  that  testi- 
tified  to  by  the  plaintiff.  Held, 
competent  evidence  for  the  jury 
to  consider  in  determining  on 
the  conflict  of  evidence  as  to  the 
manner  in  wliich  the  accident 
happened.  Gilbert  v.  Zd  Ave. 
B.  B.  Co.  270. 

6.  The  evidence  as  to  the  exper- 
iment and  its  result  was  received 
under  a  general  objection.  Held, 
that  on  appeal  it  could  not  be 
objected  that  the  questions  to  the 
witness  called  for  an  opinion,  or 
that  the  witness  was  not  shown 
to  be  an  expert,  or  that  it  was 
not  shown  uiat  the  identical  cir- 
cumstances and  conditions  which 
existed  at  the  time  of  tlio  acci- 
dent, also  existed  at  the  time  of 
the  experiment.     lb. 

7.  The  iollo>ving  question  put  to 
a  sister  of  plaintiff,  the  action 
being  for  damages  from  injuries 
caused  by  de^ndant^s  alleged 
negligence :  **  Please  state  to  the 
jury  generally  what  she  has  suf- 
fered and  said  about  it,  and  what 
has  been  done  for  her  comfort." 
The  question  was  objected  to 
generally  without  the  assign- 
ment of  grounds.  The  objec- 
tion was  overruled,  and  in  an- 
swer the  witness  gave  only  facts 


oi  v/hich  she  had  personal  knowl- 
edge. Previous  to  tliis,  the  wit- 
ness had  testified  without  objec- 
tion: **She  (my  sister)  is  not 
able  to  won:  at  all.  Cannot 
even  sweep  a  room.  I  sleep 
with  her.  I  have  had  oppor- 
tunity to  obsei've  her  condition 
and  the  pain  she  suffers.  She 
suffers  a  great  deal."  Held,  (1) 
That  the  objection  that  the  wit- 
ness was  incompetent  to  speak 
as  an  expert,  or  that  the  case 
was  not  one  for  expert  testi- 
mony, was  not  availi^le  on  an 
appeal.  (2)  That  in  view  of 
the  previous  testimony  received 
without  objection,  the  answer  to 
the  question  objected  to  did  not 
prejudice  defendant,  and  consti- 
tuted no  ground  for  reveraal. 
Boyce  v.  Mank.  By.  Co.  286. 
8.  In  this  case  the  plaintiff  was 
a  tenant  of  the  defendant,  and 
claimed  that  a  heavy  pole  that 
tlie  defendant  was  bound  to  keep 
firm  and  safe,  fell  upon  and  in- 
jured her.  As  part  or  her  proof, 
and  against  the  defendant's  ob- 
jection, she  was  allowed  to  put 
m  evidence  entries  in  a  book 
kept  by  a  physician,  who  had 
died  before  the  trial,  which  were 
as  follows :  *'  Mrs.  Rosa  Schule, 
752  2d  Avenue,  was  hurt  on  the 
7th  of  January.  Found  her  suf- 
fering pain  in  side ;  found  ribs 
broken;  shoulder  on  left  side 
was  disabled ;  also  left  parietal 
was  contused ;  was  deaf  on  left 
side;  could  only  hear  watch  6 
inches  to  18  inches  on  the  ri^t 
side ;  she  had  intense  headache, 
and  acted  very  nervously.  I 
returned  that  night  again  and 
found  her  spittins:  blood,  the 
ribs  having  preyed  against. 
March  19th,  bled  from  nose  pro- 
fusely." These  entries  were  all 
in  handwriting  of  the  physician. 
The  objection  was  general  to  the 
competency  of  the  entries  as 
testimony.  Held,  that  the  gen- 
eral objection  was  sufficient,  and 
the  admission  of  the  entries  as 
testimony  in  the  case  was  error, 
for  the  following  reasons :  The 
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entries  were  the  declarations  of  a 
person  not  sworn  upon  the  tnal, 
and  offered  for  cross-examina- 
tion. The  conditions  under 
which  the  entries  were  made 
were  not  proven,  namely :  There 
was  no  proof  of  the  time  when 
they  were  made,  and  the  entries 
did  not  disclose  when  they  were 
made ;  but  a  portion  of  the  same 
indicated  that  they  were  made 
some  time  after  tiie  fact  stated 
had  occurred.  It  seemed  to  be 
a  condensed  history  of  obsei*va- 
tions  made  at  times  previous  to 
the  entry.  No  testimony  was 
given  dehors  the  book  itself  that 
tended  to  show  that  the  entries 
were  made  by  the  physician  con- 
temporaneously with  the  meet- 
ings of  the  pnysician  and  the 
plaintiff.  Schule  v.  Cunning- 
ham^ 302. 

9.  Though  the  rule  prohibiting 
the  reception  of  parol  evidence 
which  varies  or  modifies  a  writ- 
ten agreement,  does  not  apply 
to  a  collateral  undei"taking,  yet 
a  warranty  as  to  the  present 
quality  ana  condition  of  the  prop- 
erty sold  is  connected  with  and 
applies  to  a  contract  of  sale  as 
one  of  its  elements,  and  is  not  a 
collateral  imdertaking  exempt 
from  the  application  of  the  rule. 
Mayer  v.  Dean^  316. 

10.  In  this  case  the  contract  of  sale 
was  in  wi*iting,  and  contained 
DO  warranty  of  the  quality  or 
condition  of  the  property  sold, 
and  consequently  under  the  rule, 
evidence  offerea  by  the  appel- 
lants on  the  trial,  that  befoi*e  the 
contract  of  sale  was  reduced  to 
writing,  the  respondent  falsely 
and  n*audulently  represented 
that  the  mustard  seed,  the  sub- 
ject of  the  contract,  was  free 
from  dirt,  could  not  be  given. 
lb, 

11.  Strictly  perhaps,  a  question 
which  calls  on  the  witness  to 
make  tlie  calculation  and  state 
the  result  is  objectionable,  as 
calling  for  a  result  from  a  men- 
tal cflJculation  on  premises  not 
given  to  the  juiy.    But  if  so, 


*that  objection  is  not  covered  by 
objections  that  the  question  was 
hypotlietical  or  that  it  related  to 
a  state  of  facts  that  did  not  exist. 
Damiger  v.  Boyd^  865. 

12.  The  fact  that  plaintiff  had 
bought  articles,  not  in  shops, 
and  by  private  bargains  witli 
pei*soiis  not  in  trade,  and  had 
aiticles  given  her,  did  not  con- 
stitute her  a  competent  witness 
to  the  value  of  such  articles. 
Campbell  v.  Campbell,  381. 

13.  The  valuation  contained  in  a 
policy  of  insurance  procured,  to 
be  issued  by  the  defendant  on 
propeity  as  belonging  to  the 
plaintiff,  such  valuation  being 
given  by  the  plaintiff  in  the  ab- 
sence of  the  defendant,  is  not 
evidence  in  favor  of  tlie  plaintiff 
against  the  defendant,  of  the 
value  of  the  property.    lb. 

14.  "Where  a  wife  sues  her  husband 
for  the  conversion  of  ailicles 
claimed  to  have  been  given  her 

-  by  him,  and  for  the  most  pait 
her  title  arose  fi*om  woi*ds,  as  to 
which  she  was  in  several  in- 
stances the  sole  witness,  evi- 
dence that  on  a  certain  occasion, 
she  being  an^ei'ed  at  a  ceitain 
action  of  her  iiusband,  with  re- 
peated oaths  said  that  she  would 
smash  eveiything  in  the  house, 
that  she  would  get  even  with 
him,  is  material  and  pertinent. 
A  fortiori,  where  there  is  direct 
conflict  between  the  husband  and 
wife  as  witnesses  as  to  whether 
tliere  had  been  the  gifts  claimed 
by  her.    lb. 

15.  To  constitute  a  liability  under 
the  statute  (2  B.  8.  Edm.  722, 
§  8),  on  an  acceptance  of  a  bill 
before  it  is  diTiwn,  there  must 
be  an  unconditional  promise  in 
writing  to  accept  the  bill  sued 
on,  and,  where  there  is  notliing 
in  the  letter  relied  on  to  inform 
one  that  it  was  proposed  to 
draw  a  draft,  or  that  a  draft 
was  to  be  accepted  when  drawn, 
it  is  incompetent  to  supply  tlio 
deficiency  by  parol.  Bank  Com- 
merce V.  Shaw  B.  B.  Co.  83. 

16.  A  chattel  mortgage  purporting 
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to  be  given  by  "The  Homeo- 
pathic Manufacturing  Co/^  was 
executed  thus:  "Tne  Homeo- 
pathic Manufacturing  Co.,  B. 
Osann,  President, ^^  witli  a  seal. 
It  was  acknowledged  by  Bei*nard 
Osann,  Pi*esident  of  the  Homeo- 
pathic Manufacturing  Company, 
before  a  notary  public.  The 
moitgage  was  given  for  money 
loaned,  which  had  been  used  in 
the  business  of  the  corporation. 
There  was  evidence  from  which 
the  jury  might  have  found  that 
the  president  was  the  general 
manager  of  the  company.  It  was 
averred  in  the  answer  that  the 
property  covered  by  the  mort- 
gage had  been  owned  by  the 
compaiiv.  Held,  1st:  That  it 
was  sufficiently  proven  that  the 
president  had  authority  to  act  for 
the  corporation  in  executing  the 
mortga^  to  entitle  it  to  be 
receivea  in  evidence;  and  that 
its  exclusion  was  error.  2d: 
That  under  the  averments  in  the* 
answer  the  defendant  could  not 
maintain  that  tliere  was  no  proof 
of  the  incorporation  of  the  com- 
panv.     Simis  v.  Datndsan,  235. 

17.  Tne  opinions  of  witnesses  as 
to  the  damages  resulting  from 
a  particular  transaction  ai*e  not 
evidence,  although  the  witnesses 
may  have  knowledge  of  the  sub- 
ject matter ;  nor  are  the  opinions 
of  experts  as  to  what  the  plaint- 
iff could  have  made  if  allowed 
to  fulfil  the  contract,  such  opin- 
ions being  unsupported  by  any 
facts.    Ellsler  v.  Brooks,  73. 

18.  Evidence  as .  to  the  receipts 
by  Dlaintiff  under  an  agreement 
made  with  a  thii-d  party  fom*  or 
five  yeai-s  prior  to  the  one  with 
the  aefendants  which  required 
the  rendition  by  her  of  services 
similar  to  those  to  be  rendered 
under  the  contract  witli  defend- 
ants, is  inadmissible  on  the  ques- 
tion of  damages  for  the  breach  of 
herconti'uct  with  defendants.  lb, 

19.  To  prove  the  value  of  the  use 
and  occupation  of  a  piece  of  land 
recovered  by  the  plaintiff  in  an 
action  of  ejectment,  which  piece 


adjoined  other  lands  of  plaintiff 
on  which  a  building  was  erected, 
and  which  piece  could  not  or 
would  not  in  the  usual  course  of 
things  be  held,  used  or  occupied 
separately  from  such  other  lands, 
it  is  admissible  to  prove  what 
would  be  the  rental  value  of 
plaintifi^s  building  with  and  with- 
out the  land  in  dispute.  The 
difference  between  the  two  would 
be  the  fact  to  be  used  by  the 
jury  in  determining  pHma/acie, 
the  value  or  the  use  and  occupa- 
tion of  the  land  in  dispute.  Ban- 
ziger  v.  Boyd,  365. 

When  question  held  not  inadmissible 
under  §  329  Code.  See  Spicer 
V.  Spicer,  280. 

Ckuise  in  contract  in  regard  to  cer- 
tain acts  esiablishing  prima  facie 
evidence  of  the  genuineness  of 
other  contracts  named  therein, 
when  does  not  relieve  party  frotn 
necessity  of  proving  such  latter 
contracts  according  to  ordinary 
rules  of  evidence.  See  liiUisy. 
Hasseil,  391. 

An  instrument  in  a  judgment  roll 
must  be  proved  as  agamst  one  not 
a  party ;  a  finding  or  adjudica- 
tion is  insufficient.  See  Beyer 
V.  SchulfUy  212. 

Evidence  insufficient  to  show  m€Uice 
— Evidence;   admission  of  justi- 
fied by  previous  conduct  of  trial ; 
error  not  affecting  result.    Lovell 
Co.  V.  Houghton,  60. 

Burden  of  proof  as  to  discontinu- 
ance of  license.  See  Blunt  v. 
BarreU,  648. 

Admission  by  defendant  that  he  still 
owed  plaintiff  a  certain  amount 
which  he  did  not  have  monejf  to 
pay — Evidence  that  defendant 
then  had  more  than  that  sum  in 
bank  not  admissible  in  his  behay 
to  support  his  contradiction  of 
such  alleged  admissiofi.  See 
Noonan  v.  Strahan,  551. 

See  Real  Pbopebty. 

EXECUTION. 

1.  Prior  to  the  amendment  passed 
June  15,  1886,  of  §  572,  Code 
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Civ.  Pfoc.,  plaintiff  was  not  char- 
geable with  nefflect  for  failure 
to  issue  execution  agninst  the 
person  within  three  months  after 
the  entry  of  judgment,  unless 
the  defendant  was  in  actual  cus- 
tody.   De  Silver  v.  Holden,  1. 

2.  Where  defendant  was  not  in 
such  custody  plaintiff  is  not 
chargeable  witn  neglect,  and 
therefore  the  execution  will  not 
be  set  aside,  if  it  be  issued  within 
three  months  after  the  passage 
of  said  amendment,  though  more 
than  that  period  had  passed  since 
entry  of  judgment  prior  to  such 
amendment.    lb. 

3.  Section  572,  as  amended  in  1886, 
is  not  peremptory,  but  authorizes 
a  denial  of  tne  application  to  set 
aside  the  execution,  whenever 
reasonable  cause  is  shown  why 
such  application  should  not  be 
granted.    lb. 

4.  A  judgment  having  been  entered 
by  derault,  the  default  was,  on 
defendants  motion,  opened  and 
the  defendant  allow  ea  to  come 
in  and  defend,  on  the  condition, 
among  others,  **that  the  judg- 
ment stand  as  security,  but  no 
execution  to  issue  thereon,  until 
the  determination  of  the  action." 
Held^  that  the  judgment  entered 
by  default  was  a  hnal  judgment 
under  §  1240  of  the  Code  of  Civil 
Procedure,  upon  which  an  exe- 
cution could  regularly  issue,  the 
order  opening  tne  default  merely 
regulating  its'actual  issue.  Flagg 
V.  Cooper^  60. 

5.  The  defendant  availed  himself 
of  the  privilege  given  by  the 
order  opening  default  and  inter- 
posed an  answer;  tlie  issues  aiis- 
mg  on  which  were  tried,  and  the 
trial  resulted  in  a  decision  against 
him,  and  a  judgment  was  entered 
thereon  against  him  for  agi*eater 
amomit  than  that  of  the  judg- 
ment by  default.  Eeld^  that  the 
second  judgment  did  not  have 
the  effect  of  vacating  the  first 
one ;  and  that  the  period  during 
which  by  said  oi-der  no  execu- 
tion was  to  issue  on  the  first 
judgment  having  expired,  exe- 


cution could  regularly  be  issued 
thereon  without  further  oixier  uf 
the  court.    P>, 

6.  A  statute  limiting  the  time  widiin 
which  an  execution  against  the 
person  may  be  issued  on  a  judg- 
ment does  not  impair  a  vested 
right,  but  only  affects  the  remedy. 
There  is  no  constitutional  objec- 
tion therefore,  to  its  being  made 
to  apply  to  executions  on  judg- 
ments recovered  before  the  pass- 
age of  the  act,  provided  the  time 
limited  is  computed  from  the 
passage  of  the  act,  in  the  cases 
where  the  prescribed  limit  had 
begun  to  run  before  the  time  of 
its  passage.  Kelly  v.  Brawrdow, 
129. 

7.  Section  672  of  the  Code  of  Civil 
Pi'ocedure,  as  amended  by  chap- 
ter 672  of  the  Laws  of  1886, 
applies  to  all  cases  of  execution 
aeainst  the  person,  iiTespective 

'  of  the  question  whether  or  not 
an  order  of  airest  was  in  fact 
obtained,  with  the  single  excep- 
tion of  a  case  where  the  order  of 
arrest  can  be  granted  only  by  the 
couit.    lb. 

8.  Chapter  672  of  the  Laws  of  1886, 
amending  §  672  of  the  Code  of 
Civil  Procedure,  prescribing  in 
effect  that  an  execution  against 
the  person  of  the  defendant  must 
be  issued  within  ten  days  after 
the  return  of  execution  against 
the  property,  must  be  constnied 
in  the  cases  of  judgments  recov- 
ered and  executions  against  prop- 
erty issued  thereon,  retiuned  be- 
fore the  passage  of  the  act,  as 
meaning  witliin  ten  days  after  the 
passage  of  the  act ;  and  as  thus 
construed  it  imposes  a  valid 
limitation  of  the  time  within 
which  an  execution  against  the 
person  can  issue  on  a  judgment 
upon  which  execution  against  the 
property  was  returned  before  its 
passage,  to  ten  days  after  such 
passage.     lb. 

9.  \either  absence  of  attorney  from 
the  city,  nor  the  institution  of 
supplementary  proceedings  con- 
stitutes an  excuse  for  postponing 
the  issue  of  execution  against 
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tho    person    beyond  the    time 
limited,    lb, 

10.  Where  intermediate  the  docket 
of  die  jud^ent  and  the  sale,  the 
lessee  assigns  the  lease  and  the 
{possession  is  changed  to  the 
assignee,  the  sheriff  can  sell  or 
give  only  the  right  to  possession, 
or  the  title  at  most  without  the 
possession ;  and  mitil  the  execu- 
tion purchaser  is  put  in  actual 
possession  (no  otiier  facts  appear- 
ing), the  assignee  is  the  lanalord 
of  all  persons  holding  under 
either  him  or  the  assignor ;  and 
no  rent  is  due  or  payable  by 
such  pei'sons  to  the  execution 
purchaser.  This,  whether  the 
lease  sold  be  regarded  as  chattel 
real,  or  pergonal  property. 
OfBaurke  r.  Brown,  384. 

1 1 .  Where  intermediate  the  docket- 
ing of  a  judgment  against  a  lessee 
aim  sale  of  the  lease  and  his 
interest  therein,  under  the  exe- 
cution issued  tliereon,  he  assigns 
the  lease  and  tlie  possession 
changes  to  the  assignee,  and  the 
assignee  sul)-]ets  a  portion  of  the 
demised  premises,  the  rent  re- 
served by  the  sub-lease  (no  other 
facts  appearing)  is,  under  the 
principles  of  the  preceding  case, 
payable  to  such  assignee,  and  he 
has  a  rij^ht  to  institute  dispossess 
proceedings  for  the  non-pay- 
ment thereof.  Such  execution 
purchaser  cannot  interifere  with 
tlie  exercise  of  that  right  by  in- 
junction. CBaurke  v.  H,  P. 
Cooper  Co.,  389. 
Bight  of  attorney  to  discharge  per-- 
son  held  on  execution  for  coats. 
See  Davis  v.  Bowe,  520. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

See  Real  Puoperty,  14. 

FALSE  IMPRISONMENT. 

1 .  P] ai ntiff  was  arrested  by  a  police 
officer  on  a  charge  ox  assault, 
and  taken  to  a  police  court,  where 
his  conduct  was  such  as  to  dis- 
turb the  proceedings  of  the  court. 


and  upon  the  direction  of  one  of 
the  officers  thereof  he  was  re- 
moved by  the  policeman  to  the 
prisoners'^  rofim  adjoining,  until 
his  case  was  brought  up.  There 
was  no  evidence  that  his  case 
would  have  been  sooner  disposed 
of  had  he  not  been  so  removed. 
Held,  not  sufficient  to  sustain  an 
action  of  false  imprisonment 
against  such  court  officer.  Hop* 
ner  v.  McOouhm,  98. 

2.  Bv  the  law  of  tliis  state,  a  police 
officer  has  no  legal  power  to 
arrest  a  person  for  a  breach  of 
the  peace,  without  a  warrant, 
unless  the  breach  of  the  peace 
was  committed  in  his  presence. 
Winn  V.  Hobson,  330. 

3.  A  private  person  has  no  power 
to  arrest  another  for  a  breach  of 
the  peace,  or  for  disorderly  con- 
duct, except  at  the  time  he  is 
engaged  in  such  breach  or  con- 
duct. He  has  no  power  to  arrest 
a  person  for  his  preceding  con- 
duct, after  the  person  has  ceased 
to  be  disorderly.     lb, 

4.  On  the  consideiution  of  the  foets 
in  this  case  the  General  Term 
held,  that  the  trial  judge  was  right 
in  his  view  that  the  arrest  of  me 
plaintiff  bv  the  police  officer, 
was  illegal,  and  that  the  defend- 
ant was  responsible  for  direct- 
ing the  officer  to  arrest  the  plaint- 
tiff.  They  were  virtually  joint 
tort  feasors,    lb. 

Action  for  false  imprisonmeni.  See 
Davis  V.  Bowe,   520. 

See  EviDEKCE,  2,  3. 

^ES. 
SeeREGiSTEB. 

FORECLOSURE. 

See  Mortgage;  Real  Propebtt, 

15,  16. 

FRAUD. 

1.  Where  it  appears  that  the  de- 
fendants exchanged  checks  be- 
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tween  themselves,  and  that  the 
check  drawn  by  one  of  them 
came  into  the  hands  of  plaintiff 
bank  just  in  time  to  create  an 
apparent  balance  to  meet  the 
check  drawn  thereon  by  the 
other,  payable  to  the  part^'  whose 
check  was  so  deposited ;  that  the 
check  drawn  on  plaintiff  bank 
was  paid  b^  it;  that  the  check 
deposited  with  it  was  dishonored 
for  lack  of  funds ;  and  tiiat  each 
of  the  defendants  knew  that  at 
the  time  the  checks  were  drawn 
neither  one  of  them  had  the 
money  in  bank  with  which  to 
meet  his  check.  Held,  sufficient 
to  call  for  a  submission  to  the 
jury  of  the  question  whether  or 
not  the  defendants  or  either  of 
them  intended  to  defraud  plaint* 
iff;  this  though  one  of  tne  de- 
fendants testmed  that  he  gave 
his  check  as  an  accommodation 
to  the  other,  and  without  any 
fraudulent  intent.  Am»  Ex- 
change Natl,  Bank  v.  Sedgwick, 
55. 

2.  A  mere  false  statement  as  to 
the  value  of  certain  property, 
although  it  may  have  induced  a 
contract  for  the  purchase,  does 
not,  by  itself,  constitute  a  de- 
fence to  im  obligation  arising 
out  of  such  contract,  in  a  contro- 
versy between  parties  bearing 
no  other  i*elation  to  eacli  other 
than  such  as  ai*ose  from  the  con- 
ti'act.  Bemhard  v.  McMafter, 
104. 

3.  The  burden  of  proof  establish* 
ing  the  fact  that  the  conveyances 
in  question  were  frauaulent, 
rests  upon  the  party  who  alleges 
the  same.   Spicer  v.  Spicer,  280, 

4.  A  court  will  not  presume  fraud 
and  undue  influence  from  the 
fact  that  the  conveyance  in  ques- 
tion was  made  by  a  sister  to  a 
brother,     lb, 

5.  The  alleged  false  representations 
did  not  oestroy  any  of  ])laintiff 's 
rights,  nor  induce  ])laintiff  to 
discontinue  or  abandon  any  pro- 
ceeding taken  or  act  aone 
towards  the  enforcement  of  his 
rights.    All  that  appears  from 


the  allo^tion  of  tlie  complaint, 
is  that  defendant,  by  his  repre- 
sentations  induced   plaintiu  to 
abandon  an  intention.    Held,  it 
is  impossible  to  assess  damages 
in  such  a  case.     The  plaintiff 
parted  with  nothing  of  value  be- 
cause of  the  representations .    N. 
Y,  Land  Imp.  Co.  v.  Chapman, 
297. 
6.  The  trial  court  found  tiiat  the 
defendant  being  president  of  a 
coi*poration,  made  and  swore  to 
an  affidavit  in  an  action  against 
it  by  the    plaintiffs   which    he 
knew  to  be  essentially  untrue, 
and  on  it  obtained  an  order  to 
show  cause  why  a  bill  of  partic- 
ular   should  not  be  furnished 
with  a  stay  of  proceedings  and 
an  extension  of  time  to  answer, 
and   afterwards   interposed   an 
answer  also  sworn  to  by  him, 
which  he  knew  to  be  false,  that 
these  acts  of  the  defendant  were 
done  with  intent  to  hinder  and 
delay  plaintiffs  in  the  collection 
of  their  claim  against  the  cor- 
poration ;  that  wnfle  the  plaint- 
iffs'    pixx'eedings     were     thus 
obstructed,    he,  the  defendant, 
bj'  collusive  an'angements  with 
others,  and  in  a  great  part  upon 
fictitious  claims,  procured  and 
suffered  the  recoveiy  of  judg- 
ments   against  the  corporation 
and   the  issuing  of  executions 
thereon,    under  which   all   tlie 
property  of  the  corporation  was 
sold  and  disposed  of  before  the 
plaintiffs  could  obtain  their  judg- 
ment, so  that  when  the  plaintiSs 
did  recover  judgment,  it  was  un- 
collectible   and    woilhless    al- 
though    it    could    have    been 
collected  if  the  plaintiffs  had  not 
been  obsti'ucted  :is  stated.    The 
complaint  did  not  charge  a  con- 
spiracy.   Held,  that  Uiese  facts 
constituted  no  cause  of  action 
against  the  defendant.    Fanner 
v.  S/umnon,  346. 

See  Attorney  and  Client  12. 

HEALTH  BOARD. 
See  Phtsicians. 
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HUSBAND  AND  WIFE. 

In  the  case  at  bar  the  action  was 
for  necessaries  furnished  the 
wife  between  Jolv  15,  and  Au- 
gust 15,  1885,  on  the  application 
of  the  wife  but  on  the  husband^s 
credit,  the  husband  and  wife 
during  that  period  living  sepa- 
rate and  apart.  It  appeared  on 
the  trial  of  the  action  that  on 
May  21,  1885,  the  wife  com- 
menced an  action  against  her 
husband  for  separation  and  sup- 
port, that  a  motion  was  made  by 
the  •wife  for  alimony  which  was 
denied  on  July  24,  1885,  and 
that  the  action  was  discontinued 
in  January,  1886.'  There  was 
also  evidence  given  upon  which 
the  jury  might  have  lound  that 
the  defendant  had  forced  his 
wife  to  leave  his  house  and  had 
thereafter  refused  to  provide  for 
her,  although  reouested  so  to  do, 
and  that  piaintin  had  supplied 
her  with  the  necessaries  in  ques- 
tion in  good  faith  and  in  igno- 
rance of  the  pendency  of  the 
action  for  a  separation.  The 
complaint  was  dismissed.  Held, 
(1)  that  the  dismissal  of  the 
complaint  was  error;  (2)  that 
the  case  of  Catlin  v.  Mutin,  69 
N.  Y.  393,  was  an  exceptional 
case ;  and  under  the  facts  in  the 
case  at  bar  was  not  an  authority 
in  support  of  the  dismissal  of 
the  complaint.  Minck  v.  MarUn, 
136. 

See  Damages,  1,2;   Insubance 
(Life). 

INCUMBRANCE. 
See  Real  property. 

INJUNCTION. 

The  breach  of  a  covenant  in  a 
lease  not  to  underlet,  will  be 
restrained  by  injunction,  it  ap- 
pearing that  it  would  be  impos- 
sible to  accurately  ascertain  the 
damages  Uiat  would  arise  from 
its  breach,  and  no  facts  bein|^ 
shown  which  would   make   it 


ineqoitftble  to  enf  oroe  it.  Sloan 
V.  Afattin,  87. 
Dispossess  proceedings,  against  the 
sub-lessee  of  an  assignee  of  a 
lease,  not  enjoined  at  suit  of  ez~ 
ecuiion  purchaser  of  the  least. 
See  CrSourke  ▼.  li.  P.  (kx^ser 
Co,,  389. 

INQUEST. 

Inquest — insufficiency  of  damages 
assessed  thereon — remedy  for  by 
motion  for  new  trial,  at  special 
term.    Lovatt  v.  Watson,  ciJ6. 

INSPECTION  OF  BOOKS  AND 
PAPERS. 

See  DiscoYEKY  &c. ;  Trial. 

INSURANCE. 
(Fire). 

1.  Five  insurance  policies  were 
issued  to  plaintiff,  one  being  is- 
sued by  the  defendant,  the 
others  by  three  other  companies. 
The  policies  were  procured  to 
be  issued  by  one  Rieger  who 
was  employed  by  one  Spitzer, 
who  was  employed  by  plaintiff. 
The  premiums  on  the'  nve  poli- 
cies amounted  to  $166.  of  wluch 
{aaintiff  paid  to  Spitzer  $100. 
n  this  state  of  affairs  the  five 
policies  being  in  plaintiff  ^s  pos- 
session Spitzer  demanded  pay- 
ment of  the  balance  for  prem- 
iums; plaintiff  said,  **I  don^ 
want  your  policies  "  went  to  the 
safe,  said  he  liad  enough  insur- 
ance and  did  not  want  any  more, 
and  save  Spitzer  two  policies 
issued  by  companies  other  than 
defendant.  Rieger  had  paid  the 
premium  on  these  two  policies 
out  of  the  $100.  Spitzer  deliv- 
ered these  two  policies  to  Rieger 
and  afterwarfsVy  an  agreem'^t 
between  Rieger  and  the  defend- 
ant, the  policy  issued  by  the  de- 
fendant was  cancelled.  Held, 
that  no  authority  was  given  to 
cancel  the  policy  issued  by  the 
defendant.  Von  Wien  v.  Scottish 
Ins.  Co.  276. 
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2.  After  tihis,  Rieger  called  on 
plaintiff  and  had  a  conversation 
on  the  subject,  with  the  result 
that  plaintiff  said  to  Bieffer, 
•*  that  on  the  following  Saturday, 
if  I  gave  him  these  two  policies 
he  would  bring  down  the  other 
two  and  ^ve  them  to  me,  and 
eleven  douars."  Rieger  did  not 
accept  tills  offer.  Thei*e  was  no 
evidence  that  Ries^r  expressly 
informed  the  plaintiff  mat  he 
had  cancelled  defendant's  policy. 
Heldt  no  ratification  of  Rieger^s 
act  of  cancellation.    lb. 

S.  The  policy  gave  the  company 
the  option  at  any  time  to  cancel 
it  on  giving  a  certain  notice  and 
making  a  certain  refund.  Held, 
that  the  notice  must  be  given 
personally  to  the  assured,  or  his 
agent  authorized  to  receive  it, 
and  that  such  personal  notice 
not  having  been  £pven,  the  pol- 
icy was  not  cancelled  under  the 
option  reserved  in  it.    lb, 

(Life.) 

1.  The  nature  of  the  gift  of  a  pol- 
icy of  insurance  by  the  husband 
on  his  life  as  a  provision  for  the 
wife  after  her  nusband^s  death, 
raises  the  question,  whether 
these  fact9  do  not  limit  the 
power  of  the  wife  to  dispose  of 
It  during  the  husband's  lifetime. 
Also  whether  as  against  credi- 
tors the  husband  had  the  right 
to  use  his  monev  in  payment  of 
the  premiums,  if  such  use  were 
fraudulent  as  to  the  creditors. 
In  the  latter  case  the  statutes  on 
the  subject  of  these  insurances 
make  it  legal  and  not  fraudulent 
as  to  creditors  for  the  husband 
to  take  out  these  policies,  to  a 
certain  amount  or  for  the  wife 
to  take  tliem  out,  the  premiums 
to  a  certain  amount,  to  be  paid 
out  of  the  husband^s  property. 
Said  statutes  make  no  pro\ision 
as  to  the  wife's  power  of  dispo- 
sition, but  they  declare  that  such 
policies  in  favor  of  the  wife 
shall  be  her  sole  property. 
Brick  V.  Campbell,  805. 


2.  Prior  to  the  Act  of  1878,  chap. 
821,  page  1235,  the  courts  held 
tliat  It  was  the  implied  intent  of 
the  statutes,  that  the  wife  should 
not  assign  insurance,  taken  out 
under  the  statutes,  but  since  the 
Act  of  1873,  the  statutes  do  not 
imply  such  an  intent  in  respect 
to  a  polic3%  made  payable  to  a 
married  woman,  and  in  which 
children  have  no  legal  or  equit- 
able interest.  In  such  a  case, 
the  wife  during  life,  is  solely 
interested.     lb. 

8.  In  this  case  the  plaintiff  respon- 
dent made  an  instrument  which 
on  its  face  was  an  assignment  of 
policies  which  had  been  issued 
under  the  statute.  The  assign- 
ment was  made  as  security  for 
advances  made  on  the  faith  of  it 
to  her  husband .  After  the  death 
of  plaintiff's  children  the  poli- 
cies were  not  re-delivered  to  the 
defendant  assignee.  They  re- 
mained in  his  possession  from 
the  time  of  the  assignmetit.  By 
the  testimony  the  indications 
were  that  the  plaintiff  assented 
to  the  possession  of  the  policies 
by  the  defendant  after  the  deatli 
of  the  children.  From  Januaij, 
1882,  no  chUd  was  living.  In 
June,  1884,  the  plaintiff  first 
made  a  demand  for  tliem.  Held, 
That  the  inf  ei^ence  is,  that  during 
the  intervening  time,  plaintin 
had  assented  to  the  claim  of  de- 
fendant, and  that  the  policies 
were  effectively  assigned,  and 
for  a  valuable  consideration,  lb. 

4.  In  the  application  of  the  as- 
sured for  a  certificate  of  mem- 
bership in  defendant's  association 
(in  effect  for  a  policy  of  insur- 
ance) for  the  benefit  of  his  wife 
(the  plaintiff)  it  was  agreed  by 
the  assured  that  *•  Any  untrue  or 
fraudulent  statements  made  by 
me,  or  to  any  medical  examiner 
for  said  association,  or  any  con- 
cealment of  facts  by  me,  shall 
forfeit  and  cancel  all  rights  to 
any  benefit  under  the  above 
named  contract." — To  the  ques- 
tion put  to  him  by  the  medical 
examiner    for    the    association 
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**  Have  you  received  any  wound, 
huit  or  serious  injury  r  "  the  as- 
sured answered  •*  No." — Upon 
this  application  and  the  exam- 
iner's i-eport  the  certiiicate  of 
membership  sued  on  was  issued. 
The  oeitificate  provided  **In 
consideration  of -the  representa- 
tions and  agp*eements  made  in 
the  application  herefor,  and 
which  is  a  part  of  this  contract, 
and  of  each  of  the  statements 
made  therein,  which,  whether 
written  by  his  own  hand  or  not, 
every  pereon  accepting  or  ac- 
quiring any  interest  in  uiis  con- 
ti*aet  hereby  adopts  as  his  own, 
admite  to  be  material,  and  war- 
rants to  be  full  and  true,  and  to 
be  the  only  statements  upon 
which  this  contract  is  maae," 
etc.  Held,  that  the  above  clauses 
warranted  tlie  truth  of  the  above 
answers  to  the  medical  examiner, 
and  tiiat  any  substantial  devia- 
tion from  its  trutii  constituted  a 
breach  of  the  warranty,  and 
rendered  the  certificate  of  mem- 
bership (t.  e.  policy)  void. 
Bancrofty.  Home  Ben,  Asao,,  332. 
6.  On  the  trial  it  appeared  tliat 
about  a  year  prior  to  the  making 
of  the  application,  the  assured 
received  a  blow  from  a  foil  on 
the  throat ;  a  few  seconds  after- 
wards he  I'aised  a  little  blood ; 
the  force  of  the  blow  produced 
a  wound  or  hurt  on  the  inside  of 
the  windpipe;  shoitly  after  he 
was  confined  to  his  bed  for  the 
^eater  part  of  three  days,  dur- 
mg  which  time  he  was  attended 
by  a  physician.  Held  sufficient 
evidence  to  sustain  a  finding  that 
the  assured  had,  before  the 
making  of  tihe  application,  re- 
ceived a  serious  bodily  injuiy; 
that  such  injury  so  found  to  have 
been  received,,  constituted  a 
breach  of  the  warranty,  and  that 
the  plaintiff  could  not  recover. 
lb, 

(Marine.) 

Seaworthiness— Barratry-'  Freight, 
when  deemed  earned  though 
worthless  cargo  is  dipped — Con- 


spiraey  between  owner  and  ship- 
pers to  ship  worthless  cargo  and 
sink  ship,  evidence  of  when  in- 
sufficient.   See  Palmer  Y,  Oreat 
We^n,  Ifis,  Co.  503. 
Negligence,  not  amounting  to  bar- 
raJtry,  insurers  not  liable  for — 
Presumption  of  unseaworthiness 
from  sinking  ofvessel-^Clause  in 
poUcy  subrogating    insurers  to 
claim  of  assured  against  carriers, 
and  clause  in  bill  ^lading  giving 
carriers,  in  case  of  their  liability, 
full  benefit  of  insurance ;  assured 
in    such    case    cannot    recover 
agaiMst  insurers  for  loss  caused 
by    carrier*s    negligence*     See 
Fayerwea^ry,  Phdmix  Ins,  Co, 
546. 

JUDGE'S  CHARGE. 
See  Damages.  8. 

JURY. 
See  Nuisance. 

JUDGMENT. 

1.  A  judgment  having  been  en- 
tered by  default,  the  default 
was,  on  defendant's  motion, 
opened  and  the  defendant  allow- 
ed to  come  in  and  defend,  on 
tlie  condition,  among  others, 
*'  that  the  judgment  stand  as  se- 
curity, but  no  execution  to  issue 
thereon,  until  tlie  determination 
of  the  action.  Held,  that  the 
judgment  entered  by  default  was 
a  final  judgment  under  §  12i0 
of  tlie  Code  of  Civil  Procedure, 
upon  which  an  execution  could 
regularly  issue,  the  oi'der  open- 
ing the  default  merely  regula- 
ting its  actual  issue.  Flagg  v. 
Cooper,  50. 

2.  The  defendant  availed  himself 
of  the  privilege  given  by  the 
order  opening  default  and  inter- 
posed an  answer,  the  issues  aris- 
ing on  which  were  tried,  and  the 
tnal  resulted  in  a  decision 
against  him,  and  a  judgment 
was  entered  thereon  against  him 
for  a  greater  amount  than  that 
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of  the  judgment  by  default. 
Held,  that  the  second  judgment 
did  not  have  the  effect  of  vaca- 
ting the  fii*st  one ;  and  tlrnt  tlie 
penod  during  which  by  said  or- 
der no  execution  was  to  issue  on 
the  first  judgment  having  ex- 

Sired,  execution  could  regularly 
e  issued  thereon  without  fur- 
ther order  of  the  court.    lb. 

Entry  of  Judgment  for  part  of 
claim  admiUed  by  answer.  See 
Shaw  v.  Coleman,  8. 

Offer  ofjtidgment,  effect  of  refusal 
of    See  BulJdey  v.  Back,  300. 

Effect  on  judgment  against  one  of 
several  tort  feasors,'  of  satisfac- 
tion by,  and  release  to  remain- 
ing tort  fea^rs  See  Lewey  v. 
Fox,  397. 

See  Revival   of  Action;   Set- 
off. 

LANDLORD  AND  TENANT. 

1.  The  payment  by  the  tenant  of 
meter  charges  for  water  supplied 
to  the  premises,  which  accrued 
prior  to  the  making  of  the  lease, 
and  which  are,  under  the  stat- 
ute, a  lien  on  the  land  and  not  a 
personal  liability  of  the  con- 
sumer, fuiniishes  no  defense  to 
an  action  for  rent  of  the  prem- 
ises; there  being  no  proof  of 
any  liability  for  such  charges  on 
the  part  of  the  landlord,  or  of  a 
breach  of  any  of  his  covenants, 
or  of  any  duty  or  obligation 
resting  upon  him  in  that  regard. 
Henderson  v.  Arbuckle,  141. 

2.  A  fortiori,  the  pa}'ment  of  such 
charges  by  the  tenant  does  not 
furnish  a  defense  to  an  action 
for  rent,  where  the  lease,  which 
commenced  January  1,  1882, 
contains  a  covenant  by  tiie  ten- 
ant to  pay  *•  all  rent  or  charges 
which  IS  or  may  be  assessed  or 
imposed  on  said  premises  for 
Croton  water  on  or  before  the 
1st  day  of  August,  1882."    lb, 

3.  Such  a  covenant  embraces  all 
rents  or  charges  for  Croton  wa- 
ter existing  against  the  demised 
premises  at  the  time  of  the  com- 

<  menoement  of  the  lease,    lb. 


4.  There  is  no  implied  warranty 
or  obligation  on  the  part  of  a 
landlord,  that  the  demised  prem- 
ises are  in  a  safe  condition  for 
any  apparentlv  intended  use  or 
that  they  will  not  become  un- 
safe.    Simons  v.  Seward,  406. 

5.  The  obligation  of  a  landlord  in 
any  case  to  repair  or  rebuild  de- 
mised premises,  rests  solely  on 
express  covenant  or  undertak- 
ing ;  without  such,  he  is  neither 
bound  to  repair  the  demised 
premises  himself,  nor  to  pay  for 
repairs  made  by  the  tenant.    lb. 

6.  No  different  rule  applies  to  the 
case  at  bar,  because  the  plaintiff 
occupied  only  the  lower  part  of 
a  building,  namely:  the  store 
floor,  cellar  and  sub-cellar.    lb. 

7.  When  a  tenant  occupies  only 
part  of  a  building,  and  another 
part  not  occupiea  by  him,  which 
seiTes  as  a  protection  to  his 
premises,  gets  out  of  repair, 
there  is  no  implied  condition 
that  such  protection  shall  con- 
tinue, or  tnat  the  landlord  is 
bound  to  repair.    lb. 

8.  The  decision  of  the  Court  of 
Appeals  in  Doupe  v.  Genin,  45 
N.  Y.  119,  has  never  been  re- 
versed or  modified,  and  consti- 
tutes the  law  of  the  state  of  New 
York  at  the  present  time.    lb. 

9.  If  a  landlord,  in  the  absence  of 
an  express  covenant  for  repaire 
is  ever  liable  because  he  leased 
premises  that  were  unsafe,  it  is 
oecause  he  knew  they  were  un- 
safe for  the  use  for  which  they 
were  let,  or  he  was  guilty  of 
fraud  in  the  premises.    lb. 

10.  The  above  doctrines  applied  to 
the  case  of  the  bursting  of  a  wa- 
ter pipe,  by  which  plaintiff  sus- 
tained damage.     lb. 

11.  Defendant  claimed  to  assail 
tlie  chattel  mortgage  on  tlie 
ground  that  ho  had  the  lien  of  a 
landlord  upon  the  pix)perty  for 
non-payment  of  rent  of  the 
premises,  where  the  property 
was  used  by  the  mortgagor. 
Held,  that  under  the  common 
law,  such  a  lien  was  accessory 
to  the  right  of  distress  for  rent. 
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which  has  been  abolished  by 
statute,  and  such  a  lien  no  long- 
er exists;  but  even  if  thera 
were  such  a  lien,  it  had  been 
waived  by  the  appellant,  in  not 
keeping  tlie  prop«ity,  and  pro- 
ceeding to  apply  the  same  to  the 
rant  due  instead  of  storing  the 
same  (as  he  did)  for  whom  it 
mi^it  concern.  Ebling  v.  Hus- 
9on,  377. 

LEASE. 

1.  In  this  case,  the  lessees  were 
entitled  to  a  renewal  of  the 
lease,  in  case  they  fully  and 
faithfully-  performed  ana  ful- 
filled all  Che  covenants  on  their 
part,  among  which  were  cove- 
nants, that  the  lessees  should 
build  a  dwelling  house  on  the 
premises,  also  that  they  would 
not  assi&Ti  nor  sublet  the  prem- 
ises, wiuiout  the  consent  of  the 
lessors.  After  the  execution  of 
the  lease,  by  another  instrument, 
the  lessors  for  a  valuable  con- 
sideration discharged  the  lessees 
from  the  covenant  to  build  the 
dwelling  house,  and  permitted 
the  lessees  to  assign  the  lease  to 
one  Martin  Mcintosh  (the  plaint- 
iff), on  the  express  condition 
that  said  Mcintosh  should  not 
assign  the  lease  nor  sublet  the 

f>remises  without  the  consent  of 
essors.  Said  instrument  also 
provided  that  said  lease  in  all 
Its  parts  shall  be  observed  and 
acted  upon  by  the  parties,  as 
though  the  covenant  to  build  tlic 
dwelling  house  had  not  been  in- 
serted therein.  The  plaintiff 
took  possession  under  this  in- 
strument and  an  assignment  of 
this  lease,  and  erected  upon  the 
same  a  building  for  business 
purposes,  and  at  the  expiration 
of  me  term,  on  the  lessora^  re- 
fusal to  renew  the  lease,  brought 
action  to  compel  the  specific  per- 
formance of  the  contract  to  re- 
new. During  the  term  of  the 
lease,  the  plaintiff  assigned  the 
lease  to  one  Martin  Mcintosh, 
who  afterwards  re-assigned  the 


same  to  him.  The  plaintiff  in 
his  complaint,  alleged  that  this 
Assignment  and  re-assignment 
was  made  with  the  knowledge 
and  consent  of  the  defendants 
(the  lessors^  who  in  their  an- 
swer deniea  the  same.  This 
issue  of  fact  and  all  the  issues 
of  fact  thus  made,  were  deter- 
mined on  the  trial  a^st  the 
plaintiff,  and  the  tnal  judge 
found  that  the  leasings  and  sud- 
lettings  were  made  without  the 
knowledge  or  consent  of  the  de- 
fendants (the  lessors),  and  con- 
sequently there  was  no  waiver 
of  the  covenant  on  the  part  of 
the  lessors.  IMd,  on  appeal, 
that  the  rule  is  well  established 
that  where  a  party  seeks  to  en- 
force a  conti'act  by  action,  he  is 
not  entitled  to  recover,  unless 
performance  by  him  of  all  its 
conditions  is  shown,  or  unless 
actual  waiver  is  proved  with  full 
knowledge  of  the  default.  Jfc- 
TfUosh  T.  St.  Philip's  Church, 
291. 

2.  The  defendants,  although  a  re- 
ligious corporation,  have  a  right 
to  insist  upon  the  letter  of  the 
covenants  in  the  lease  bein^  ful- 
filled, notwithstanding  their  en- 
forcement works  great  injury  to 
the  plaintiff.     lb, 

3.  Where  intermediate  tlie  docket 
of  the  judgment  and  the  sale, 
the  lessee  assigns  the  lease  and 
the  possession  is  changed  to  the 
assignee,  the  sheriff  can  sell  or 
give  only  the  right  to  posses- 
sion, or  the  title  at  most  without 
the  possession;  and  imtil  the 
execution  purchaser  is  put  in 
actual  possession  (no  other  facts 
appeanng),  the  assignee  is  the 
landlord  of  all  persons  holding 
under  either  him  or  the  assignor ; 
and  no  rent  is  due  or  payable 
by  such  persons  to  the  execution 
purchaser.  This,  whether  the 
lease  sold  be  regarded  as  chat- 
tel, real  or  personal  property. 
O'Rourhe  v.  Bromi,  384. 

4.  Where  intermediate  the  docket- 
ing or  a  judgment  against  a 
lessee  and  sale  of  the  lease  and 
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his  interest  therein,  under  the 
execution  issued  thereon,  he  as- 
signs the  lease  and  the  posses- 
sion changes  to  the  assignee, 
and  the  assignee  sublets  a  por- 
tion of  the  demised  premises, 
the  rent  reserved  by  the  sub- 
lease (no  other  facts  appearing) 
is,  under  the  principles  of  tEe 
preceding  case,  payable  to  such 
assignee,  and  he  has  a  right  to 
institute  dispossess  proceedings 
for  the  non-payment  thereof. 
Such  execution  purchaser  can- 
not interfere  wim  the  exercise 
of  that  right  by  injunction. 
O^Bourke  v.  H.  P.  Cooper  A  Co. 
389. 

See  iNJUNcnoK;  Landlord  and 
Tenant. 

LICENSE. 

Burden  of  proof  in  action  for  con- 
vention as  to  discontinuance  of 
license.     See  Blunt  v.  Barrett^ 
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LIEN. 


Where  it  appears  tliat  plaintiffs 
have  recovered  a  judgment 
against  defendant,  based  on  a 
(^im  for  money  of  plaintiffs 
wrongfully  and  m  violation  of 
law  retained  by  him,  the  judg- 
ment not  being  against  defend- 
ant in  a  fiduciary  capat^ity,  and 
the  moneys  retained  not  hav- 
ing been  held  in  such  capa- 
city, and  having  been  intermixed 
with  his  own — there  can  be  no 
specific  lien  declared  on  any 
portion  of  defendant's  property 
m  aid  of  the  collection  of  such 
judgment,  and  plaintiffs'  remedy 
is  limited  to  an  execution  against 
defendant's  property.  Secor  v. 
Clark,  500. 

See  Attorney  and  Client. 

LITERARY  PROPERTY. 
See  Slander  of  Title. 

MALICE. 
See  Slander  of  Tttle. 

Vol.  xxn. — ^88 


MANDAMUS. 

1.  It  was  the  intention  of  the  legis- 
lature in  Laws  1886,  Chap.  496 
to  allow  a  person  whose  appli- 
cation for  a  license  has  been 
refused,  to  review  the  action  of 
the  commissioners  composing 
the  Board  of  Excise  by  the  wnt 
of  mandamus  therein  provided. 
People  ex  rel,  Ferro  v.  Andrews, 
183. 

2.  The  practice  prescribed  by  arti- 
cle 4,  title  2,  chapter  16  of  the 
Code  of  Civil  Procedure,  applies 
to  proceedings  on  such  writ,  and 
the  relator  m  such  case  should 
proceed  in  the  first  instance  by 
alternative  writ  of  mandamus. 
lb. 

8.  Where  the  relator  does  not  deny 
the  facts  set  up  in  the  affidavit 
on  the  return,  but  proceeds  ta 
argue  the  application  thereon,  i| 
is  equivalent  in  effect  to  a  d6>^ 
murrer.    lb. 

MARRIED  WOMEN, 
See  Husband  and  Wifk  ;  Insus- 

ANC£  (LiFIS). 

MASTER  AND  SERVANT. 
See  Contracts,  15-17. 

MONEY  HAD  AND  RECEIVED. 

Money  had  and  received — When 
action  for  will  lie,  though  it  be 
not  actually  proven  that  defend- 
ant received  the  money — "When 
receipt  thereof  will  be  presumed. 
See  Bosenberg  v.  Block,  ddl. 

MORTGAGE. 

The  bond  that  was  the  subject  of 
this  action  was  conditioned  for 
the  payment  of  $20,000,  and  had 
been  originally  secured  by  a 
mortgage  on  real  estate  in  New 
Jersey.  The  mortgage  was  fore- 
closea  by  action  in  a  New  Jersey 
court,  and  the  mortgaged  prem- 
ses  sold  for  $3,000  dollars.  This 
action  was  brought  to  recover 
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the  balance  duo  and  unpaid  on 
the  bond  after  application  of  the 
$3,000  which,  with  interest  to 
the  day  of  trial,  amounted  to 
$20,128.49.  A  verdict  for  the 
defendant  was  directed  by  the 
trial  judge,  on  the  ground  that 
leave  of  the  court,  in  which  the 
foreclosure  suit  was  determined, 
had  not  been  obtained  to  bring 
this  action,  as  provided  by  sec- 
tion 1628  of  the  Code  of  Civil 
Procedure.  Held,  by  the  court, 
that  this  section  of  the  Code  does 
not  apply  to  a  case  where  the 
action  for  the  foreclosure  of  the 
mortage  was  brought  in  a  couit 
outside  of  the  limits  of  the  state 
of  New  York.  It  is  simply  a 
regulation  in  regard  to  the  fore- 
closure of  moitgages  upon  real 
estate  in  the  state  of  New  York, 
and  does  not  regulate  actions  on 
bonds  generally,  but  only  sictions 
on  bonas  that  are  secured  by  mort- 
gage on  real  estate  situate  in  the 
state  of  New  York.  Bonds, 
secured  by  mortgages  on  real 
property  in  otiier  states,  are  not 
distinguished  from  bonds  made 
without  collateral  security.  Mut- 
ual Life  Ins,  Co.  v.  Stnilh,  400. 
Mortgage  in  fact  prior  in  date  but 
subsequent  in  record  to  another 
— Foreclosure  of— Mortgagee  for 
valuable  consicleralion,  who  not 
entitled  to  benefit  of  recording  art 
as  being — Purchaser  in  good  faith 
notice  through  aUorney  having 
prior  knowledge — Constant  v. 
Am,  etc.  Home  Mission  Society, 
53  Super,  Ct.  YJ^i,  followed.  See 
Constant  v.  University  of  Roches- 
ter,  515. 

MOTIONS  AND  ORDERS. 

•        » 

1,  Where  defendants'  answer  ad- 
mits part  of  plaintififs'  claim,  nn 
order,  under  section  511  of  the 

'  Code  of  Civil  Proc^edure,  that 
the  action  be  severed  and  that 
plaintiffs  have  judgment  for  the 
part  admitted,  may  be  made  ex 
parte,  although  in  general  it  may 
be  better  practice  to  require 
notice  to  bo  given ;  and  where 


defendants  are  not  prejudiced  the 
order  should  not  be  disturbed. 
Shctw  v.  Coleman,  3. 
2.  (ienei'al  rules  as  to  notice  of 
motion  stated  by  the  ooort.    &, 

NAMES. 
See  Pleading,  9. 

NEGLIGENCE. 

1.  An  act  although  contributing 
to  the  injury  will  not  con- 
Btitute  contiibutory  negligence, 
unless  the  facts  show  that  as 
matter  of  law,  the  party  doin^ 
the  act  ought  to  have  anticipated 
danger  tlierefroro.  Baxter  v. 
Bichardson,  230. 

2.  The  accident  occurred  at  a  point 
where  the  I'ailroad  of  the  defend- 
ant crossed  a  highway.  There 
were  three  ti'acks,  two  used  for 
the  passage  of  trains,and  the  thinl 
being  the  most  easterly  on6,a  side 
track  on  which  there  were  twenty 
empty  cars.  The  highway  hail  li 
rise  of  eight  feet  in  the  one  hund- 
red feet  next  easterlv  of  the  traciv. 
The  vehicle  in  wnich  plaintiflf 
was  seated  was  coming  from 
the  east  and  proceeding  westerly 
along  the  highway.  The  driv^V 
listened  and  looked  but  neither 
saw  nor  heard  anything  indict- 
ing the  approach  of  a  train.  Th<; 
engineer  of  the  train  testified 
tliat  the  bell  was  rung  for  some 
time  before  tliey  reached  thf 
crossing,  but  tliathe  could  not 
see  tlie  carriage  until  it  appearetl 
on  the  track,  and  he  was  beyond 
the  empty  cars.  Other  persons 
in  other  positions  saw  and  heanl 
the  train.  Held,  1st,  Tliat  the*, 
mere  ringing  of  the  bell  was  not 
of  itself  under  the  circumstanct's 
such  a  sufficient  warning  to  trav- 
elers on  the  highway,  although 
it  could  be  heard  and  ttie  train 
seen  by  persons  in  a  different 
position,  as  that  a  finding  by  the 
,iury  that  the  defendant  was  neg- 
ligent in  the  perfoimance  of  itj* 
duty  to  give  waniing.  would  not 
be  sustained.     2d.  That  under 
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the  circumstances  of  this  case  it 
it  could  not  be  said  that  as  a 
question  of  law  the  defendant 
was  not  guilty  of  negligence, 
but  it  was  for  the  Jury  to  say 
whether  as  matter  of  fact  it  was 
negligent  in  the  use  and  man- 
agement of  its  railway.  3d, 
That  the  question  of  negligence 
on  the  part  of  defendant  should 
have  been  left  to  the  jury.  Cratv- 
ford  \,D.  L.  &  W.  B.  E,  Co.  262. 

3.  The  plaintiff  was  not  the  driver 
of  the  vehicle.  She  was  the  ser- 
vant of  the  driver  and  was  on 
the  back  seat  of  the  carriage 
taking  care  of  a  child.  She 
neither  looked  nor  listened,  for 
any  indication  of  an  approaching 
train.  It  did  not  appear  that 
any  act  of  hers  would  have 
avoided  the  accident.  Held,  that 
the  question  as  to  whether  there 
was  contributory  negligence  on 
her  part  should  niave  oeen  left  to 
the  jury.     lb. 

4.  In  this  case  the  judgment  was 
affirmed  because  it  did  not  appear 
that  the  accident  complained  of 
was  to  be  attributed  solely  to  the 
negligence  of  the  defendants. 
There  was  no  proof  as  to  ttie  wav 
in  which  the  accident  happened, 
and  the  jury  could  not  have  prop- 
erly infeiTed  from  the  evidence 
that  the  deceased  was  free  from 
contributory  negligence.  The 
views  of  the  trial  jud^e  were 
held  to  be  connect,  and  ne  held 
•*  That  to  sustain  a  recovery,  the 
negligence  complained  of  must 
have  been  the  primary  cause  of 
the  injury,  and  in  this  case  the 
injury  did  not  result  from  the 
condition  or  fastening  of  this 
gradn^,  but  from  the  manner  in 
which  it  was  used.  If  there  >viis 
negligence  in  its  use,  from  the 
position  in  which  it  was  phiced 
by  the  co-servant  of  the  decoiscd, 
it  was  not  the  general  negligence 
of  the  city."  Qalvin  v.  Mayor, 
295. 

.5.  The  plaintiff  testified  that  the 
car  haa  stopped  when  he  attempt- 
ed to  get  on ;  that  he  had  one  foot 
on  the  platform  and  one  on-  the 


steps,  when  the  conductor  rang 
the  bell,  the  car  started  and  he 
was  thrown  off.  Defendant  intro- 
duced testimony  to  the  effect  tliat 
Slaintiff   was   first  seen   being 
ragged  after  the  car,  and  that 
before  that  time  die  car  did  not 
stop  or  slow  up.    Plaintiff  re- 
quested the  court  to  charge  in 
substance,  that  it  is  not  negli- 
gence for  a  person  to  ^et  on  the 
street  car  while  in  motion.    The 
court  refused  so  to  charge.    HeUl 
not    eiTor    (1st)    because    tlie 
evidence  presented  no  possible 
state  of  facts  to  which  the  prin- 
ciple i*equested  to  be  charged 
could    have    any    application; 
(2d)  because  the  attempt  to  get 
on  a  street  car  about  to  stop  is 
not,  as  matter  of  law,  either  con- 
tributory   or     non-contributory 
negligence.    It  is  for  the  jury 
to  say  whether  under  the  ciroura- 
stances  of  the  case  the  act  was 
one  of  contributory  negligence 
or  not.     Gilbert  v.  3d.  Ave,  R, 
R.  Co.  270, 
G.  Where  there  is  testimony  that 
the  accident  to  the  plaintiff  w^as 
due  to  the  existence  of  an  un- 
guarded hole  between  the  cars 
and  the  station,  and  to  insuffici- 
ent lighting  of  the  station,  it  is 
not  error  to  exclude  evidence,  in 
defendant's  behalf,  that  the  form 
of  the  station  causing  the  hole, 
e.  g.  a  sharp  curve,  was  neces- 
saiy ;  the  true  question  being  only 
as  to  the  safety  of  the  means  of 
exit    provided    by    defendant. 
Boycc  V.  Manh.  Ry.  Co.    286. 
7.  The  coupling  of  cars  attempted 
at  a  point  where  the  track  is  on  a 
curve  and  the  probability  of  suc- 
cess in  effecting  a  coupling  is  a 
matter  of  unceitainty;  the  al)- 
sence  of  any  chain  or  other  physi- 
cal means  of  preventing  passen- 
gers from  attempting  a  passage 
from  the  full  cars  to  th«  empty 
one,  until  a  proper  coupling  was 
effected ;  anu  the  fact  that  no  per- 
son was  stationed  on  either  of  the 
cars,  at  the  point  of  passage,  to 
warn  passengers  when  an   at- 
tempt to  pass  would  be  danger- 
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ous,  or  to  prevent  them  from  I 
making  such  an  attempt,^rai8es 
a  question  of  negli^nce  on  the 
part  of  the  railroad  company — 
plaintiff  being  injured  by  falling 
between  the  cars — that  should  be 
submitted  to  the  jury.  Lent  v. 
N.  F.  C.  A  H.  R.  H.  B.  Co.    317. 

8.  The  imputation  of  contributory 
negligence  against  the  phdntiff 
depends  in  such  a  case,  very 
much  upon  the  observance  of 
all  proper  precautions  on  tlie 
part  of  the  defcndauts.    lb, 

9.  In  this  case,  the  absence  of 
guard  chains  and  of  any  person 
to  warn  the  passengers,  the 
passa^  of  other  persons  before 
plaintiff  into  the  adjoining  car, 
and  the  rushing  and  crowdmg  of 
the  people  by  ner,  held  all  cir- 
cumstances tending  to  show  that 
the  ease  should  not  be  witliheld 
from  the  juiy  on  the  ground  of 
conbibutory  negligence.    lb. 

10.  When  the  facts  of  contribu- 
tory negligence  are  undispute<l, 
and  are  such  that  it  would  be  im- 
possible for  fah*-minded  men  of 
intelligence  to  draw  from  them 
any  inference  to  relieve  the 
plaintiff  from  the  charge  of  con- 
tributory negligence,  then  the 
conclusion  becomes  a  question 
of  law  for  the  decision  of  the 

•   court.     lb. 

11.  The  plaintiff,  while  walking 
along  Fourth  sti-eet.  New  York 
city,  fell  over  a  block  of  stone, 
that  had  been  used  for  a  stepping 
stone  and  for  a  long  time  been 
allowed  to  remain  on  the  side- 
walk and  to  be  used  for  that  pur- 
pose, and  the  plaintiff  was  in- 
jured thei-eby.  The  trial  judge 
directed  the  junr  as  a  matter  of 
law  that  the  defendant  was  neg- 
ligent in  allowing  tlie  block  to 
remain  on  the  sidewalk.  Held, 
that  there  was  en-or  in  such  di- 
rection»  the  question  of  negli- 
gence should  have  been  submit- 
ted to  the  jury.  Morassy  v. 
Mayor,  4S2.  . 

12.  The  plaintiff  was  injured  m 
Sept*jmber,  1881,  by  beingstruck 
by  a  wagon  belonging  to  defend- 


ant, which  was  backed  across 
the  sidewalk  in  49th  street.  New 
York  city,  between  11th  and  12th 
avenues,  in  order  to  deliver  some 
sacks  of  salt  into  the  window  of 
a  factory  on  that  street.  The 
plaintiff  was  then  about  eight 
years  old.  The  judge  charged 
the  jury:  **That  the  defend- 
ant's wagon  was  lawfully  on  the 
sidewalk.  The  driver  had  a  load 
to  unload.  But  the  boy  was  al- 
so lawfully  there,  and  each  had 
to  respect  the  presence  of  the 
other.  Each  was  bound  to  take 
care."  To  that  part  of  the  charge 
the  plaintiff  excepted.  Held, 
that  there  was  no  error  in  the 
charge;  that  the  trial  judge  was 
justified  in  charing  **  that  the 
act  of  defendant  m  placing  his 
wagon  on  the  sidewalk  was  not 
per  96^  unlawful,  under  all  the 
circumstances  of  the  case.  Hand 
V.  Klinlcer,  433. 

Elevated  Railroad  train  — ne^ 
gencein  starting.  See  Ferry  v. 
Manh.Ry.  O).,  325. 

Negligence^  presumption  as  to — 
Mes  ipsa  loquitur,  when  not  ap- 
plied. See  WiUe  v.  Dieffenbach, 
608. 

See  Abatement  ;  Cakriers. 
NEGOTIABLE  INSTRUMENTS. 

Coupons — negotiability  of — tender 
of  payment.  See  Baily  v.  Co. 
Buchanan,  237. 

See  Bills,  Notes  and  Checks. 

NEW  TRIAL. 

1,  It  is  the  settled  law  of  the  Su- 
perior Court  that  the  party 
against  whom  a  verdict  is  ren- 
dei*ed  on  conflicting  evidence, 
cannot  sustain  a  motion  for  a 
new  trial  on  the  minutes,  ehher 
on  the  gi'ound  of  insufficiency  of 
the  evidence,  or  that  the  verdict 
is  contrary  to  the  evidence,  if  he 
neglects  to  request  the  court  to 
direct  a  veixlict  in  his   favor. 
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Keeler  v.  BarreWs  <fe5.  Dyeing 
EH,,  3Gi>. 

2.  But  where  there  is  no  conflict 
of  eyidence,  the  question  whether 
it  is  sufficient  to  support  the  ver- 
dict may  without  such  request, 
be  considered  on  a  motion  for  a 
new  trial  on  tlie  minutes,  made 
on  the  ground  that  the  verdict  is 
against  law.    lb. 

8.  After  verdict  against  defend- 
ants and  judo^ent  thereon,  the 
coui*t  on  defendants^  motion 
made  an  order  vacating  tlio 
judgment  with  leave  to  defend- 
ants to  serve  an  amended  an- 
swer as  proi)osed  (with  certain 
exceptions)  and  with  leave  to 
plaintiff  to  demur  or  repljr.  The 
amended  answer  (leaving  out 
the  parts  excerpted  by  the  order) 
set  up  a  new  defence.  Affidav- 
its were  read  on  the  motion 
which  defendants  claimed  show- 
ed that,  since  the  trial,  testimony 
had  been  discovered  which  sus- 
tained the  new  defence.  The 
effect  of  the  order  was  simply  to 
grant  a  new  trial  on  die  issues 
raised  by  the  new  defence. 
Held,  that  it  did  not  appear 
from  the  affidavits  that  a  new 
trial  would  have  a  result  differ- 
ent from  that  which  had  been 
had,  and  tlierefore  the  order 
should  be  reversed.  Brady  v. 
Mayor  ^  457. 

See  Inquest. 

NEW  YORK  CITY. 

1.  To  constitute  the  lowest  bidder 
to  whom  under  chapter  410of  tho 
I^ws  of  1882,  a  contract  for  tho 
doing  of  work  for  the  city  of 
New  I  ork  is  authorized  to  bo 
awarded,  it  must  at  least  appear, 
where  the  biddings  are  under  an 
advertisement  by  tlie  city  stating 
an  estimate  by  its  surveyor 
of  the  nature  and  extent  of  the 
work  to  be  done  and  inviting 
proposals  therefor,  that  such  es- 
timates were  made  by  the  use  of 
the  best  means  of  making  cer- 
tainty as  great  and  uncertainty 


OS  slight  as  practicably  possible, 
so  that  they  shall  be  an  approxi- 
mate description  of  tho  work 
actually  done,  and  so  that  a  cal- 
culation of  the  cost  of  the  work 
based  on  them,  will  be  more  or 
less  ^disregarding  inevitable  and 
relattvely  unimportant  inaccu- 
racies) the  same  as  if  the  calcu- 
lation were  made  as  to  the  work 
when  done,  and  that  tho  cost  of 
the  work  under  his  bid  calculat- 
ed on  tlie  basis  of  such  estimate 
was  lower  than  its  cost  would  be 
under  any  otiier  bid  calculated 
on  the  same  basis.  BeiUy  v. 
May  or ,  4C3. 

2.  Estimates  founded  merely  upon 
guess  as  to  the  facts  on  which 
Uiey  are  based^  do  not  constitute 

•  citlier  a  proper  or  legal  means 
or  element  by  which  to  detei> 
mine  the  facts  as  to  the  lowest 
bidder  for  tlie  work  to  be  done. 
lb. 

3.  As  in  tlie  case  at  bar,  there  was 
evidence  to  tlio  effect  that  the 
official  who  made  the  estimate 
on  which  the  calculations  were 
made,  based  on  the  bidding,  and 
under  which  tlie  contract  was 
awarded  to  the  plaintiff  as  the 
lowest  bidder,  was  in  ignorance 
of  the  quantity  of  tho  work  to 
be  done  and  the  proportion  of 
rock  and  earth,  and  merely 
guessed  at  tliese  matters;  and 
as  tlie  defendant  was  not  allowed 
to  give  evidence  tliat  would  have 
helped  to  determine  the  chai-ac- 
ter  of  the  estimate  as  a  descrip- 
tion of  die  work  to  be  done,  and 
would  liave  tended  to  show  that 
proper  means  were  not  used  to 
make  the  estimate  certain  to  any 
extent — tlie  Judgment  was  re- 
vei*sed,  and  a  new  trial  ordered. 
lb. 

Board  ofHeaUh,  See  PHrsiciANS. 

See   Registrk;   Taxes  and  As- 
sessments. 

NUISANCE. 

In  an  action  for  the  abatement  of 
a  nuisance,  the  recovery  of  dam- 
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ages,  and  for  a  perpetual  injunc- 
tion, though  final  Jud^ent 
must,  after  a  trial  of  the  issues, 
be  given  by  the  court  at  special 
term,  the  ^plaintiff  is  entitled  as 
a  miUter  of  rigiit,  to  a  jury  trial 
of  the  issue  of  nuisance  or  no 
nuisance,  and  the  finding  of  the 
jury  on  that  issue  is  tlierefore 
under  §  970  Code  Civ.  Proc., 
conclusive  in  the  action.  Cogs- 
well  V.  JV.  T.AH.  B,  B.  Co.,  92. 

OBJECTIONS  AND  EXCEP- 
TIONS. 

See  Evidence,  2,  6,  7,  11. 

OFFER  OF  JUDGMENT. 
See  Costs. 

PARTIES. 

Plaintiff  recovered  judgment,  by 
default  of  appearance,  in  a  court 
of  general  common  law  juris- 
diction in  Pennsylvania,  against 
*•  A  Schwartz,"  tne  record  tiiere- 
in  not  showing  that  the  letter 
"A"  was  used  as  an  abbrevia- 
tion or  that  defendant's  name 
was  unknown.  In  an  action 
in  this  state  upon  said  judg- 
ment, brought  against  **  Anton 
Schwaitz,"  the  complaint  not 
alleging  that  the  defendant  here 
was  known  by  the  name  of  A. 
Schwaitz,  or  tliat  he  was  tiie 
person  who  signed  the  notes  up- 
on which  the  judgment  in  the 
Pennsylvania  suit  was  founded, 
and  there  being  no  evidence  of 
the  law  of  that  state  on  the  sub- 
ject. Held,  that  the  common 
law  applied,  and  tliat  the  com- 
plaint was  properly  dismissed. 
Wtehle  v.  Schwartz,  169. 

See  Real  Pkopebty,  15. 

PARTITION. 
See  Real  Propebtt,  6,  10, 11. 

PARTNERSHIP. 
1.  AVhere  it  appeared  that  one  of 


ihe  partners  to  a  proposed  spec- 
ial partnership  signed  the  prop- 
er certificate  ana  pix>perly  ac- 
knowledged it  at  Albany,  that 
two  days  thereafter  the  special 
capital  was  paid  in  at  the 
City  of  New  York  when  all 
tlie  other  partners  signed  the 
certificate  and  acknowledged  it 
(the  one  who  signed  at  Albany 
not  being  present),  and  was 
then  delivered  by  some  one  act- 
ing for  all  to  some  one  author- 
ized by  all  to  place  it  on  record. 
Held,  that  the  special  partner 
did  not  thereby  become  a  gen- 
eral partner,  such  signing  and 
acknowledgment  being  a  com- 
pliance wiOi  the  Statute.  Fifth 
Ave.  Bk.  V.  Colgate,  188. 

2.  The  certificate  must,  if  the  cap- 
ital is  to  consist  of  that  origin- 
ally contributed,  show  how  much 
of  that  capital  belon^ng  to  the 
special  partner  remain^  in  the 
old  firm  to  be  acted  upon  by  the 
renewed  one.  It  is  howcTcr 
sufficient  to  name  the  amount  of 
the  capital  as  it  appeared  and  as 
calculated  in  the  usual  business 
way,  and  then  to  state  that  sucli 
amount  was  subject  to  the  liqui- 
dation of  the  assets ;  and  the  af- 
fidaWt  must  verify  this  statement 
and  be  testimony  to  the  contri- 
bution of  such  special  canital. 
Such  statement  in  the  certincate 
and  affidavit  must  be  true. 
These  are  pre-requisites  to  the 
renewal  and  continuance  of  a 
spectial  partnership.  If  any  one 
of  them  be  wanting  andf  the 
partnership  business  continues 
after  the  expiration  of  the  term 
originally  limited,  the  special 
partner  will  be  liable  as  a  gen- 
eral partner.  It  follows  that 
the  exclusion  of  evidence  offered 
to  show  the  falsity  of  such  state- 
ment, and  having  a  tendency  in 
that  direction,  is  error.     /&. 

8.  A  firm  dissolved,  and  one  of 
the  partners  retired ;  a  new  firm 
wa4  formed,  a  new  member 
coDoing  in  (viz. :  the  appell- 
ant). The  new  firm  under- 
tooK  to  pay  the  indebtedness  of 
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the  old  firm  cts  it  appeared  on 
the  books  of  thai  firm.  The  firm 
name  of  ue  new  firm  was  the 
same  as  that  of  the  old  one.  At 
the  time  of  its  dissolution  the  old 
firm  was  indebted  to  the  plain- 
tiff in  a  large  sum  of  money,  in- 
cluding therein  a  cei*tain  item  of 
$2,978.07  which  did  not  appear 
on  its  books.  The  new  firm  con- 
tinued dealing  with  piaintiffs, 
and  made  purchases  ri*om  and 
paj'ments  to  them.  The  jjay- 
ments  so  made  were  sufSoient 
to  pay  for  all  goods  purchased 
by  the  new  firm.  The  plaintiffs, 
however,  applied  such  payments 
to  the  Ola  indebtedness  of 
$2,978.07  and  sued  the  members 
of  the  new  fii-m  for  the  price  of 
the  goods  sold  to  tliat  firm.  Be- 
fore any  payments  made  by  the 
new  firm  plaintiffs  knew  of  tlie 
change  in  the  firm.  The  appel- 
lant Kent  had  no  knowledge  of 
the  existence  of  this  item  of  hi- 
indebtedness  until  after  the  ap- 
plication of  the  payments  to  it, 
and  when  he  discovered  its  exis- 
tence he  refused  to  pay  it  or  al- 
low the  money  paid  by  him  to 
be  applied  to  it.  It  did  not  ap- 
pear that  the  new  firm  had  suffi- 
cient assets  of  the  old  one  to  wy 
the  indebtedness ;  nor  that  Kent 
had  acquiesced  in  the  application 
after  he  had  notice  or  such  ap- 
plication ;  nor  that  tlie  plaintiff^s 
opportunity  of  collecting  from 
the  old  firm  had  been  lost ;  nor 
that  tiiey  were  in  any  worse  po- 
sition than  thev  were  at  the  time 
of  the  dissolution  of  the  old  firm. 

,  HM^  1st.  That  the  plabitiffs 
were  not  justified  in  maMng  the 
application.  2d.  That  Kent  was 
not  estopped  from  claiming  that 
Buch  application  was  not  justi- 
fiable. 3d.  That  applying  the 
payments  on  the  purchases  made 
by  the  new  firm,  there  was  noth- 
ing due  thereon.  8coU  v.  Kent, 
267. 

4.  A  naked  promise  by  a  mem- 
ber of  a  new  firm  in  relation  to 
an  indebtedness  of  an  old  firm 
of  which  he  was  also  a  mem- 


ber, will  not  bind  the  new  firm. 
lb. 

PAYMENT. 

See  Bills,  Notes  and  Checks^  2 ; 
BoKDS,  3-^ ;  Pabtnsbshif,  3. 

PHYSICIANS. 

1.  Defendants  were  attending  physi- 
cians of  plaintiff,  and  one  of  them 
reported  the  case  to  the  Board  of 
Health  as  one  of  small  pox.  Tills 
occasioned  the  sending  by  tiiat 
Board  of  an  inspector  to  exam- 
ine tlie  case,  and  while  the  in- 
s|>eotor  was  conducting  the  ex- 
amination one  of  the  defendants 
remarked  to  him,  **  Did  you  no- 
tice her  breath;  that  was  what 
convinced  me  more  than  any- 
thing else.^^  Upon  such  exami- 
nation the  inspector  formed  the 
judgment  tliat  tlie  plaintiff  had 
^small  pox  and  thereupon  direct- 
*ed  her  removal  to  the  small  pox 
hospital.  Under  this  direction 
she  was  involuntarily  removed  to 
tliat  hospital.  There  was  evi- 
dence given  by  tlie  plaintiff  her- 
self as  to  her  condition,  and  also 
evidence  as  to  tlie  exact  appear- 
ance of  an  emption  which  had 
broken  out  on  ner.  Held^  1st. 
That  the  condition  of  the  plain- 
tiff at  the  time,  as  shown  by  her- 
self, and  the  tlien  appearance  of 
the  eruption,  made  a  question 
of  fact  as  to  whether  the  disease 
was  small  pox,  which  question 
it  was  the  auty  of  the  inspector, 
imposed  on  him  by  law,  to  ad- 
judge on,  and  his  decision, 
whether  right  or  wrong,  was 
final,  and  afforded  perfect  im- 
munity to  him,  and  to  those  re- 
porting the  case  to  him,  and 
those  aiding  him  or  acting  under 
his  direction ;  he  acting  on  his 
own  judgment;  and  a  case  of 
conspiracy  to  use,  and  have  used, 
his  power  in*espective  of  wheth- 
er there  is  a  legal  occasion  for 
Buch  use,  not  being  presented. 
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2d.  Statements  oonoeming  the 
Bymptoms  of  the  patient's  dis- 
ease made  by  the  patient's  at- 
tendino^  physician  to  the  inspect- 
or, wiuch  ai'e  in  the  direction  of 
enliglitening  his  judgment,  and 
not  an  appeal  to  him  not  to  ai't 
on  his  own  obsenraCioiis  and  in- 
ferences, give  no  right  of  ac- 
tion.   Brawn  v.  Purdy,  109. 

2.  A  mere  omission  by  the  patient's 
attending  i>hysician  to  use  ordi- 
nary skin  in  diagnosinff  the  dis- 
ease before  reporting  It  to  the 
Board  of  Health  as  a  case  of  small 
pox,  gives  no  right  of  action .   lb. 

When  entries  in  physician's  book  as 
to  condUion  of  pcUientf  inad- 
missible as  evtdmce.  See  OH- 
bert  V.  8d  Ave.  B.  B.  Co,  270. 

PLEADING.    ' 

1.  An  averment  in  a  complaint,  af- 
ter setting  forth  the  recovery  of  a 
judgment  by  plaintiff  against  n 
corporation  (of  which  defend- 
ants were  trustees)  for  $120.40, 
**  tliat  the  said  judgment  was  ob- 
tained for  services  rendered  by 
the  plaintiff  to  said  coi-puration 
in  publishing  tlieir  advertise- 
ment, for  which  services  the  said 
coi*poi*ation  agreed  to  pay  the 
sum  of  $97.60,"  is  merely  de- 
scriptive of  the  judgment,  and 
not  an  averment  that  in  fact  ser- 
vices were  rendered  to  the  cor- 
poration.    Tovey  v.  Culcer,  12.'i. 

2.  Under  a  complaint  which  con- 
tains no  other  aveimefits  as  to 
any  indebtedness  by  the  corpo- 
ration to  the  plaintiff,  evidence — 
in  an  action  Drought  against  the 
tnistees  of  the  corporation  (be- 
ing a  manufacturing  company) 
on  the  ground  of  their  failure  to 
file  an  annual  report  at  a  time 
when  the  plaintiff  was  a  creditor 
of  the  corporation— of  the  rendi- 
tion of  services  to  the  corpora- 
tion and  of  the  sum  agreed  to  be 
paid  therefor,  is  in^missible. 
Jb. 

8.  Where  the  answer  makes  no  is- 
sue of  fact  with  the  complaint. 


but  merely  sets  up  counterclaims, 
the  defendant  is  not  entitled  to 
object  to  the  sufficiency  of  the 
complaint  on  the  trial.  IkUy  t. 
Stetson,  202. 

4.  Plaintiff  sold  to  defendant  the 
exclusive  right  to  give  perform- 
ances of  certain  p&ys  for  thii^- 
consecutive  weeks,  commencing 
about  Monday,  October  22d,  1883 
one  performance  each  night  ti> 
be  given  during  said  period :  the 
defendant  agreed  to  pay  plain- 
tiff two  hundred  dollars  each 
week  for  thirty  consecutive 
weeks,  commencing  the  first  Sat- 
uinday  after  the  performances  be- 
gan. Held,  that  the  only  condi- 
tion precedent  to  the  weekly 
payments  becoming  due  was  the 
giving  of  one  performance ;  and 
mat  it  was  sufficient  for  the  com- 
pliant to  state  that  payments  had 
been  begun.    lb. 

5.  A  motion  was  made  by  defend- 
ant before  answer  served,  that 
plaintiff  be  directed  to  state  sep- 
arately sevei-al  causes  of  actitin 
claimed  by  defendant  to  be  set 
up  in  the  complaint.  This  mo- 
tion was  denied,  and  defendant 
had  appealed  from  order  of  de- 
nial, and  appeal  was  pending 
when  an  answer  was  serveo. 
Held,  that  the  service  of  the  an- 
swer was  an  abandonment  of 
all  claims  under  the  order  ap- 
pealed from,  and  an  abandon- 
ment of  the  right  to  appeal,  and 
the  appeal  was  dismissed.  6//i 
Ave.  B.  B.  Co.  v.  Manh.  By. 
Ck).  828. 

6.  In  tliis  case  the  general  term 
held,  that  the  terms  upon  which 
the  defendant  was  to  exercise  the 
right  to  serve  a  supplemental 
answer  were  within  the  discretion 
of  the  court,  and  it  did  not  ap- 
pear that  the  discretion  was  im- 
properly used.  Lewy  v.  Fox, 
397. 

7.  Where  the  amended  complaint 
is  demurable  upon  its  face,  the 
court  below  has  no  discretion  to 
allow  it  to  be  served  as  an 
amendment  of  the  eariier  com- 
plaint, which  has  been  adjudged 
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insufficient.     Tovey  v.   Culver, 
404. 

8.  The  amended  complaint  which 
the  oixier  appealed  from  permit- 
ted to  be  served,  failed  to  allege 
the  fact  that  the  services  &r 
which  the  plaintiff  seeks  to  re- 
cover  were  rendered  at  the  re- 
quest of  the  corporation.  Such 
a  request  is  vital  to  a  cause  of 
action,  against  the  directors  of  a 
company,  under  L.  1848,  Ch.  40, 
§12.    A. 

9.  Plaintiff  recovered  judgment, 
by  default  of  api)earancc,  in  a 
court  of  general  common  law 
jurisdiction  in  Pennsylvania, 
against  ••  A  Sohwai-tz,"  and  rec- 
ord thei'ein  not  showing  that  the 
letter  ''A"  was  used  as  an  ab- 
bi'eviation  or  that  defendants 
name  was  unknown.  In  an  ac- 
tion in  this  state  upon  said  judg- 
ment, brought  against  **  Anton 
Schwartz,"  the  complaint  not  al- 
leging that  the  defendant  here 
was  known  by  the  name  of  A. 
Schwartz,  or  that  he  was  the  per- 
son who  signed  the  notes  upon 
which  the  judgment  in  the  Penn- 
sylvania suit  was  founded,  and 
thei'e  being  no  evidence  of  the 
law  of  that  state  on  the  subject. 
Held,  that  the  common  law  ap- 
plied, and  that  the  complaint  was 
properly  dismissed.  Wiehle  v. 
Schwartz,  169. 

POWERS. 
See  Real  Propebtt,  14-16. 

PRACTICE. 

Abatement  of  cuciion  for  causing 
deaths  See  Pessint  v.  Wilkina, 
146. 

Enforcement  of  attomey'^s  lien  on 
cause  of  action.  See  Whitlaker 
V.  N.  Y.  &  E.  B.  B.  Co.,  8. 

See  Attachment;  Bill  ok  Par- 
ticulars; Mandamus;  Costs; 
Discontinuance  ;  Discovery  of 
Books,  &c.  ;  Ejectment;  Ex- 
ecution ;  Inquest  ;  Moktoaoe  ; 


Motions  and  Orders;  New 
Trial;  Nuisance;  Parties; 
Pleading  ;  Receiver  ;  Ref- 
eree ;  Revival  of  Action  ; 
Set-off  ;  Sheriff  ;  Supple- 
mentary Proceedings  ;  Trial. 

PRINCIPAL  AND  AGENT, 
See  Agency. 

PROPERTY. 
See  Constitutional  Law. 

PUBLIC  POLICY. 
See  Contracts,  1. 

RAILROADS. 

See  Carriers;  Constitutional 
Law  ;  Elevated  Railways  ; 
Negugence,  2,  3,  5-9. 

REAL  PROPERTY. 

1.  Adverse  possession  originated 
dming  the  term  demised  by  a 
tax  lease  cannot  ripen  into  a  title 
as  against  the  owner  in  fee,  until 
the  expiration  of  twenty  yeai's 
from  the  expiration  of  the  de- 
mised term,  and  of  such  further 
terms  as  may  be  demised  by 
subsequent  tax  leases,  each  sub- 
sequent lease  being  made  before 
the  expiration  of  the  term  de- 
mised by  the  one  immediately 
prior  thereto,  such  owner  not  at- 
tacking the  leases.  Doherty  v. 
Matsell,  17. 

2.  Under  a  contract  to  sell  and  con- 
vey, free  and  clear  of  all  incum- 
brances,the  contract  is  conclusive 
on  the  right  of  the  vendee  to  re- 
ceive the  property  thus  clear. 
Wetmore  v.  Bruce,  149. 

3.  A  restriction  which  prevents  the 
vendee  from  using  a  portion  of 
the  frontage  otherwise  than  for 
a  court-yard,  is  an  incumbrance 
which,  under  the  contract,  ab- 
solves him  from  completing  the 
purchase.    lb. 

4.  The  vendee  being  absolved  from 
completing  the  purchase,  may 
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recoTcr  from  the  vendor  money 
paid,  pursuant  to  the  contract  of 
sale,  on  account  of  the  purchase 
to  the  auctioneer  who  conducted 
the  sale  on  behalf  of  the  vendor. 
lb, 

b.  By  the  contract,  the  specific 
performance  whereof  by  the  ven- 
dee (the  defendant)  was  sought 
in  this  action,  the  vendor  (the 
.  plaintiif )  contracted  to  sell  to 
the  defendant  certain  premises 
known  as  No.  19  Washington 
Square  North,  and  to  give  her  a 
good  title  in  fee  simple,  free  and 
clear  of  all  incumbrances,  ex- 
cept a  certam  mortgage.  The 
property  was  sold  at  auction,  and 
tlie  contractt  was  in  the .  form  of 
terms  of  sale,  with  a  memoran- 
dum subjoined,  signed  by  the 
defendant,  to  the  effect  that  she 
had  purchased  the  propeity  of 
the  plamtiff  for  the  price  therein 
named,  and  agreeing  to  comply 
with  the  terms  and  conditions  of 
sale  as  set  forth  in  the  terms  of 
sale.  Pursuant  to  one  of  those 
terms,  and  as  required  thereby, 
she  paid  to  the  auctioneer  who 
conducted  the  sale  the  sum  of 
$5,200,  being  ten  per  cent,  of 
the  purchase  money.  On  exam- 
ination of  tlie  title,  it  was  found 
that  there  was  a  restriction  which 
restricted  the  use  of  the  f  i-ontage 
of  the  premises,  tiie  depth  of 
twelve  feet,  to  the  purposes  of 
court-yard  only.  Thereupon  the 
defendant  refused  to  complete, 
and  demanded  back  her  ten  per 
cent.  Held,  1st.  That  by  the 
terms  of  the  contract  the  defend- 
ant was  conclusively  entitled  to 
a  title  free  from  incumbrances 
of  every  kind  and  quality.  2d. 
That  the  restriction  was  an  in- 
cumbrance, free  from  which  she 
was  entitled,  under  the  contract, 
to  have  the  property  conveyed. 
3d.  That  defendant  could  count- 
erclaim against  plaintiff  the  ten 
per  cent,  paid  by  her,  and  the 
expenses  of  examining  the  title ; 
and  a  judgment  in  ner  favor 
therefor  was  not  erroneous,  lb, 

6.  A  purchaser  at  a  partition  sale 


takes  all  the  rights  and  interests 
of  the  parties.  Beyer  v.  SchuUze, 
212. 

7.  In  an  action  for  a  breach  of  a 
covenant  of  quiet  enjoyment  and 
warranty  in  a  convevancc  of  real 
estate,  by  reason  oi  a  constract- 
ive  eviction  (assuming  a  recov- 
erv  can  be  had  in  such  case  on 
showing  a  bi*each  of  the  cove- 
nant) the  plaintiff  must  show  a 
valia  outstanding  claim  to  some 
interest  in  the  land,     lb, 

8.  The  plaintiff  in  such  an  action, 
to  whom  the  premises  had  come 
from  the  defendant  through  va- 
rious mesne  conveysmces,  m  or- 
der to  establish  a  constnictivc 
eviction  by  reason  of  an  out- 
standing claim  of  a  widow  of  a 
deceased  owner  of  an  undivided 
interest,  read  in  evidence,  and 
relied  solely  on  a  judgment  in  an 
action  of  partition,  brought  by 
the  owner  of  another  undivided 
interest  under  the  sale  in  which 
the  defendant,  through  divers 
mesne  conveyances,  derived  title 
to  the  premises  in  question.  The 
judgment  roll  in  that  action  dis- 
closed that  a  former  owner  of  an 
undivided  interest  in  the  land, 
had,  with  his  wife,  conveyed  such 
interest ;  thai  the  grantee  of  their 
grantee  was  a  party  defendant 
to  the  partition  action  ;  tliat  such 
former  owner  had  died  leaving 
his  wife,  (his  widow)  and  three 
children;  that  one  of  the  chil- 
dren had  died  not  having  been 
maiTied  ;  that  by  the  issues  rais- 
ed, the  parties  ignored  the  wid- 
ow^s  title  by  descent,  and  did  not 
intend  to  have  any  litigation  con- 
cerning it ;  that  me  effect  of  the 
ad  judication  was,  tliat  the  widow 
had  no  estate  in  the  land ;  that 
the  referee  on  title  found  that  by 
an  agi*eement  (said  to  be  thereto 
annexed,  but  not  in  fact  annex- 
ed) between  the  widow  and  the 
grantee  of  the  gi'antee  from  such 
former  owner  and  his  wife  (the 
said  widow),  it  was  agreed  that 
the  said  conveyance  by  said  for- 
mer oM-ner  and  his  wife  although 
absolute  on  its  face,  was  a  mon- 
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cage ;  and  had  previonsly  found 
tnat  each  of  the  two  surviving 
children  of  such  former  owner 
.  were  seized  in  equal  shares  of  the 
interest  whereof  such  owner  died 
seised;  and  further  disclosed 
that  such  widow  was  not  a  pnrty 
to  the  action.  Held  that  plaintiff 
had  not  by  such  evidence  estab- 
lished an  outstanding  interest  in 
the  land  in  such  widow. 

9.  The  fact  that  an  instrument  is 
contained  in  a  judgment  roll 
does  not  militate  against  its 
being  proved  in  evidence  against 
a  stranger  to  the  action ;  but  it 
must  be  proved  according  to  the 
miles  of  evidence.  A  mere  find- 
ing or  even  adjudication  that 
such  an  instrument  was  execu- 
ted is  insufficient.    lb, 

10.  A  purchaser  at  a  partition  sale, 
and  his  grantees,  will  take  and 
succeed  to  whatever  rights  or 
interests  the  parties  to  the  action 
have.  So  if  a  paity  to  the  action 
to  whom  a  conveyance  absolute 
on  its  face  has  been  made,  is  in 
fact  but  a  mortgagee  the  pur- 

'  chaser  and  his  grantees  would 
succeed  to  his  rights  as  mortga- 
gee, and  beinff  in  posession  could 
successfullv  defend  an  action  of 
ejectment  brought  by  the  mort- 
gagor,   lb. 

1 1 .  In  this  case  defendant  Folz  had 
purchased  at  the  sale  in  the  par- 
tition action  referred  to  in 
the  preceding  case  (Beyer  v. 
Schultz),  the  locus  in  quo,  he 
conveyed  to  one  Marshall  for  the 
consideration  of  $55,000,  with  a 
covenant  of  quiet  enjoyment  and 
awaiTanty;  Marshall  conveyed 
to  A.  W.  and  C.  P.  for  $1.00 
with  a  similar  covenant  and  war- 
ranty; A.  W.  and  C.  P.  con- 
veyed to  R.  M.  P.  for  $40,000 
with  a  similar  covenant  and 
warranty;  R.  M.P.  conveyed  to 
the  plaintiff  for  $1.00  with  a  simi- 
lar covenant  and  warranty.  An 
action  of  ejectment  by  one  claim- 
ing a  life  estate  in  the  one 
twenty-fourth  part  of  the  prem- 
ises was  brought  against  the 
plaintiff  and  resulted  in  a  re- 


covery for  the  possession  of  said 
one  twentf-fourth  part  and  for 
A227.10  damages  and  $234.18 
costs,  amounting  in  the  whole  to 
$461.28.  This  plaintiff  read  in 
evidence  a  satisfaction  piece  for 
the  money  judgment  and  are- 
lease  from  the  plaintiff  in  that 
action,  expressing  a  considera- 
tion of  $800.  The  jury  under 
the  direction  of  the  court  ren- 
dered a  verdict  for  the  plaintiff 
for  $1,547.65.  Jfeld^  1st.  That 
an  action  for  a  breach  of  the 
covenant  for  quiet  enjoyment, 
and  of  the  warranty  based  on  a 
constructive  eviction,  could  be 
maintained  on  proof  that  there 
was  a  valid  outstanding  title 
which  could  be  enforced  by  legal 
ejectment.  2d.  That  such  an 
action  would  lie  against  Folz, 
tlie  iirst  covenantor  and  warran- 
tor. 8d.  That  a  recovery  could 
be  had  against  such  iii*st  covenan- 
tor and  waiTantor  for  the 
amount  which  the  plaintiff  was 
obliged  to  pay  to  maintain,  her 
possession  and  quiet  the  out- 
standing title,  not  exceeding 
the  value  of  that  title,  ascer- 
tained by  the  technical  rules 
on  tiie  subject,  and  not  exceed- 
ing such  part  of  tlie  considerar 
tion  specified  in  the  deed  given 
by  such,  fii'st  covenantor  and 
warrantor  as  represented  the 
value  of  the  land  to  which  he 
gave  no  title.  4th.  That  plaint- 
iff^s  recoveiT  was  not  limited  to 
the  one  dollar  consideration 
mentioned  in  the  deed  of  her 

'  immediate  grantor.  5th.  That 
the  recital  of  the  consideration 
of  $800  was  not  proof  against 
the  defendant  that  that  amoimt 
was  paid.  6th.  As  to  whether 
the  satisfaction  of  the  money 
judgment  in  the  ejectment  action 
was  proof  that  the  amount  of 
the  judgment  had  been  paid 
quasrt,    Petrie  v.  FoUz,  223. 

12.  One  in  possession  of  premises 
claiming  a  right  for  a  term  of 
years  is  not  affected  by  the  judg- 
ment in  an  action  brought  after 
the  commencement  of  such  pos- 
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session  for  a  partition  of  such 
premises  to  which  he  is  not  a 
party.  Moorea  ▼.  Tawnshend, 
240. 

13.  Possession  of  premises  found- 
ed on  a  sale  by  the  corporation 
of  the  City  of  New  York  for  an 
unpaid  assessment,  which  pos- 
session under  some  authority 
derived  from  that  corporation 
commenced  before  the  plaintifl* 
in  efectment  acquired  title,  con- 
stitutes a  good  defence  to  the 
ejectment  action,  whei*e  there  is 
no  proof  showing  the  invalidity 
of  the  proceedings  under  whicn 
such  possessor  claims  the  light 
of  possession,  or  otherwise  show- 
ing that  he  took  possession  un- 
lawfully, and  no  proof  that  tiie 
plaintin  in  ejectment  or  any  one 
of  his  predecessors  in  title  ever 
was  in  possession.    lb. 

14.  Where  a  will  simply  directs 
the  executor  to  sell  the  testator's 
real  estate,  and  then  gives  direc- 
tions as  to  the  disposition  of  die 
proceeds,  among  which  are  di- 
rections that  certain  portions 
shall  be  held  on  ceitain  trusts, 
the  fee  descends  to  the  heira  at 
law,  subject  to  the  execution  of 
the  power  to  sell ;  and,  in  order 
to  give  a  good  title,  that  fee  must 
be  in  some  way  conveyed.  Noon- 
an  V.  Brenneman,  337.. 

15.  It  may  be  conveyed  thiY)ugh 
the  execution  of  tlie  power  of 
sale,  or  through  a  deed  given  on 
a  sale  under  a  judgment  in  an 
action  to  foreclose  a  mortgage, 
subject  to  which  the  land  descen- 
ded, the  heirs  at  law  being  pai*- 
ties  to  the  action.    lb. 

16.  It  will  not  be  conveyed  by  a 
deed,  ^ven  on  such  a  foi'ecios- 
ure  sale,  when  the  heirs  at  law 
are  not  parties  to  the  action.  lb. 

17.  The  contract  in  the  case  at  bar 
described  the  lot  that  was  sold 
and  to  be  conveyed,  as  '*  the  lot 
known  as  Forty-four  Monroe 
street  in  the  city  of  New  York, 
said  lot  being  twenty-four  feet 
and  eight  ana  one  half  inches  in 
width,  front  and  rear,  by  ninety- 
seven  feet  and  six  inches  in  depth 


on  both  sides.  ^^  The  premises 
or  the  lot  were  in  fact  only  twen- 
ty-four feet  and  three  inches  in 
widUi  instead  of  twenty-four 
feet,  eight  and  one  half  inches, 
as  called  for  in  the  contract,  and 
plaintiff  refused  to  accept  a  deed, 
describing  the  lot  as  containing 
a  smaller  area  than  that  stated  in 
the  agreement,  and  brought  ac- 
tion ^r  damages  for  a  breach  of 
the  contract.  Hcid,  that  the 
plaintiff  was  clearly  entitled  to 
a  conveyance  that  would  vest  in 
liim  the  title  to  all  the  lot  de- 
scribed in  die  contract,  and  could 
not  he  compelled  to  accept  and 
pay  for  a  lot  smaller  tiuui  that 
described.  The  difference  of  a 
few  inches  more  or  less  in  the  de- 
scription lines  of  a  city  lot,  may 
be  most  important  and  valuable, 
and  might  cause  a  difference  in 
pecuniaiy  value  exceeding  that 
of  acres  of  farm  land.  This  ac- 
curate and  full  measurement  in 
feet  and  inches,  is  a  proper  de- 
scription of  a  city  lot,  and  that 
by  which  the  parties  to  the  con- 
tract must  have  intended  to  be 
bound,  and  should  be  held  to  in 
tills  case.  Siebel  v.  Cohen,  436. 
Specific  performance — TMe  must 
be  marketable — Definition  of  Mar- 
ketable title — Premises  (founded 
by  land  intended  for  road — TitXe 
to  said  intended  rood.  Matter  of 
Lahue,  528. 

See  CoNSTiTDTiONAL  Law  ;  Eject- 
ment ;  Register* 

RECEIVER. 

1.  Tlie  clerk  of  this  court  was 
appointed  a  receiver  in  supple- 
mentary pixx^edin^  without  the 
writtf^n*  consent  of  all  parties. 
He  thereafter  claimed,  to  tlie 
knowledge  of  the  judgment  debt- 
or, to  be  tlie  owner  as  receiver,  of 
two  judgments  recovered  by  the 
debtor  in  the  supreme  court.  He 
Uien  pt*esented  a  petition  to  the 
supreme  court  praying  that  the 
amount  of  tlie  lien  of  the  debtor's 
attorney  on  such  judgments  be 
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ascertained  and  fixed.  Such  pro- 
ceeding were  had  that  the  ref  er- 
ee\4  report  fixing  the  amount  of 
the  lien  was  confirmed  by  the 
court.  The  j udgment  debtor  was 
a  party  to  tliis  pi*oceeding.  Held, 
1st.  That  a  fundamental  ques- 
tion in  the  proceeding  in  the  su- 
preme court  was  as  to  the  right 
of  the  petitioner  to  take  pro- 
ceeding as  receiver ;  that  the  ad- 
judication in  those  {)roceedings 
mvolyed  an  adjudication  that  the 
petitioner  was  legally  appointed, 
and  the  judgment  deBtor  was 
bound  thereby.  2nd.  That  the 
statutoiy  concution  of  a  consent  in 
writing  could  be  waived  by  the 
judgment  debtor,  and  he  hav- 
ing received  a  benefit  from  the 
supreme  court  proceedings  based 
on  the  order  appointing  a  receiv- 
er, could  not  object  to  it,  and  had 
waived  the  statutory  limitation 
made  for  his  benefit  as  also  the 
want  of  notice  of  the  application 
for  a  receiver.  SotUhunck  v. 
Moore,  126. 

2.  Where  a  plaintiff  who  has  an  in- 
terest in  tlie  profits  as  such  under 
an  arrangement  between  him  and 
the  defendant,  whereby  defend- 
ant was  to  furnish  the  plaintiff 
with  goods  to  be  sold  by  him, 
and  plaintiff  was  to  make  sales 
thereof,  make  collections  and  re- 
ceive primarily  the  profits  and 
then  divide  them  equally,  brin^ 
an  action  in  effect  to  wind  up  the 
business,  for  an  accounting,  and 
for  a  distribution  of  its  assets 
according  to  the  agreement,  he 
is  entitled  (irrespective  of  any 
question  of  partnership)  to  a  re- 
<:eiver  of  the  books  and  papers 
necessary  to  such  winding  up,  it 
being  conceded  that  the  agree- 
ment had  terminated,  and  that  an 
accounting  was  necessary.  Dav- 
idge  v.  Coe,  360. 

3.  The  fact  that  the  language  of  the 
order,  appointing  a  receiver,  is 
8o  general  as  to  leave  it  open  to 
dispute  what  identical  things  are 
to  be  delivered  to  him,  is  not  a 
sufficient  ground  for  reversing 
the  order.    lb. 


4.  Proceeding  on  an  accounting  or- 
dered by  a  judgment  does  not 
waive  tlie  right  of  appeal  from 
that  part  of  the  same  judgment 
whicn  appoints  a  receiver.    lb. 

REFEREE  AND  REFERENCE. 

1.  An  order  appointing  a  new  ref- 
eree and  providing  tiiat  the  tes- 
timony theretofore  taken  before 
a  former  referee  should  be  re- 
ceived before  the  substituted  ref- 
eree as  if  taken  before  him,  is 
unauthorized  as  to  the  provision 
concerning  the  testimony.  But 
if  no  appeal  be  taken  tlierefrom, 
and  it  is  stipulated  that  plaintiff 
will  be  produced  for  further 
cross-examination,  if  desired  af- 
ter defendant  has  closed  his  ease, 
and  thereupon  defendant  agrees 
to  waive  all  ouestion  as  to  the 
regularity  of  the  order,  he  there- 
by accepts  its  terms,  and  cannot 
object  thereto ;  and  it  thereupon 
becomes  the  duty  of  the  new  ref- 
eree to  receive  the  evidence 
theretofore  taken,  as  evidence  in 
the  action.     Qriffin  v.  Miner,  40. 

2.  Whether  or  not  the  witnesses 
may  be  re-examined  is  a  ques- 
tion resting  in  the  discretion  of 
the  referee,  wliich  discretion  is 
not  reviewable,  except  in  case  of 
its  abuse ;  and  a  ruling  that  such 
re-examination  cannot  be  had, 
except  the  witnesses  ai*e  en  lied 
to  testify  to  new  facts,  is  not  such 
an  abuse,     lb. 

Waiver  of  jury  trial  and  con.^ent  to 

reference — "WTien  court  will  not 

relieve  party  from — Poverty  of 

party  when  not  sufficietU  reason. 

Winans  v.  Winans,  542. 

REGISTER    OF    NEW     YORK 
CITY  AND  COUNTY. 

1.  The  fees  of  the  register  may  be 
taxed  by  a  judge  of  the  Superior 
Court  of  iJew  York.  Matter  of 
Parsons,  451. 

2.  The  register  claimed  fees  for 
searches  made  upon  sixteen  dis- 
tinct parcels  included  in  one  re- 
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qnisition  at  $57.80  each,  total 
fees  $917.05.  Held,  that  the 
statute  permits  multiplication  for 
each  year,  eat'h  name  and  each 
kind  of  conveyance  or  lien 
searched  for.  It  is  silent  as  to 
the  number  of  lots  or  vaixxils 
which  may  be  affected  uy  tlie 
same  name,  or  the  same  convey- 
ance or  lien.  Consequently,  un- 
der the  operation  of  tlie  ruUs 
«*  Expressio  unius  est  excluaio 
aUerius^^^  no  authority  can  be  im- 
plied for  a  multiplication  by  the 
number  of  lots  or  parcels,  no 
matter  how  distinct,  embi*aced  by 
the  same  i-equisition.  Beld,  ilxat 
tiie  only  fees  that  could  be 
charged  were  those  arising  from 
the  search  for  one  parcel,  $57 .55. 
lb. 

RELEASE. 

Release  of  one  of  semral  tort  fea- 
sors.   See  Lewey  v.  Fox^  S97. 

REVISED  STATUTES  AND 
SESSION  LAWS. 

1  R.  S.  ch.  13,  title  4  (Banks' 
Gth  ed.) 376 

1  R.  S.  p.  986,  §  4  (Banks'  6th 
ed.) 146 

2  R.  S.  ch.  4,  title  1,  §  8 200 

2R.  S.  764,  §§  4,5 191 

3R.  S.  ch.  1,  title  2 402 

l^ws  of  1840,  ch.  8,  §§  1,  2. .  312 

Lawsof  1847,  ch.  450 148 

Laws  of  1848,  ch.  40,  §12 404 

Laws  of  1872,  ch.  580,  §  7. . . .  72 

Laws  of  1873,  ch.  821 308,  312 

Laws  of  1874,  ch.  313 72 

Laws  of  1875,  ch.  595,  §  7 288 

Laws  of  1875,  ch.  606. . .  .288,  424 
I^ws  of  1875,  ch.  611,  §§  14, 

18,  21 117.  121 

Laws  of  1879,  oh.  248 309 

Laws  of  1882,  ch.  410  (consol- 
idation act.) 

§§1,  17,  18 376 

§  64 468 

§65 469 

§84 475 

§848 376 

§863 376 

§§897,899 72 

§§1998,2010' 186 


Laws  of  1888,  eh.  d40,§  1 185 

Laws  of  1884,  ch.  531 453 

I^ws  of  1886,  ch.  496 185 

Laws  of  1886,  ch.  672  132 

REVIVAL  OF  ACTION. 

1.  Where  an  interlocutory  judg<- 
ment  a^inst  a  sole  defendant 
gives  him  a  certain  number  of 
days  to  answer  the  complaint, 
and  he,  during  the  runnmg  of 
th(»6e  days,  dies,  final  ludgment 
cannot  lie  entered  until  after  the 
i-evivor  of  tlie  action,  and  the  no- 
gleet  of  the  person  against  whom 
Uie  revivor  is  had  to  answer 
within  a  period  subsequent  to 
such  revivor  equivalent  to  the 
number  of  days  remaining  un- 
expii^  at  the  time  of  the  death. 
Secor  v.  Clark,  461. 

2.  Although  final  judgment  is  pre- 
maturely entered,  and  is  entered 
against  the  deceased  defendant, 
tlic  peraons  against  whom  the  ac- 
tion is  subsequently  revived  may 
appeal  from  it  within  thirty  days 
after  its  semce  on  him.  and  the- 
effect  of  such  appeal  is  to  bring 
the  merits  before  the  coui-t.    lb. 

SALE. 

Though  the  rule  prohibiting  the 
reception  of  parol  evidence 
which  varies  or  modifies  a  writ- 
ten a^re,ement,  does  not  apply  to 
a  collateral  undertaking,  yet  a 
wan*anty  as  to  the  present  qual- 
ity and  condition  of  the  property 
sold  is  connected  with  and  ap- 
plies to  a  contract  of  sale  as  one 
of  its  elements,  and  is  not  a  col- 
lateral undertaking  exempt  from 
the  application  of  the  rule.  May- 
rr  V.  Dean,  315. 

Things  not  in  existence,  sale  of.  See 
I>dly  V.  stetson,  202. 

See  Agency;  Bills,  Notes  and 
Checks;  Fraud.  2;  Real  Pro- 
perty. 

SET-OFF. 

1.  Judgments  for  ooets  recovered 
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bj  a  defendant  against  an  as- 
signor who  assigns  for  the  ben- 
eht  of  creditoi's,  subsequent  to 
the  assignment,  in  actions  com- 
nienced  by  the  assignor  previous 
thereto,  may  be  set  off  agmnst  a 
judgment  for  damages  and  costs 
recovered  subsequent  to  the  as- 
signment, in  an  action  com- 
menced prior  thereto  by  tiie  as- 
signor against  die  defendant 
holding  tiie  judgments  for  costs ; 
it  not  appearing  that  there  ai*o  not 
suf3.cient  funds  in  the  hands  of 
the  assignee  to  satisfy  any  lien 
of  the  plaintiffs  attorney  upon 
the  latter  judgment.  UlUlings 
V.  8mUh,  488. 

2.  This  although  the  assignee  in 
nowise  identified  himself  or  in- 
terfered with  the  actions  in  whi(?h 
judgments  for  costs  were  ob- 
tained,    lb, 

3.  Facets  claimed  to  constitute  a 
bar  to  motion  to  set-off  must  be 
shown  by  the  party  claiming 
such  bar.     lb. 

See  Costs. 

SHERIFF- 

Substitution  of  indemnitors  in  place 
of  sheriff— %  1421  Code  contem- 
plates  an  action  for  conversion 
and  not  for  toilful  and  malicious 
trespass — When  allegation  of  mal- 
ice and  intent  deemed  surplusage 
in  complaint  for  conversion — 06- 
jection  to  substitution  that  appli- 
cation shows  indemnitors  not  lia- 
ble for  all  the  sheriff  levied  on — 
Code  §  479  05  to  service  of  com- 
plaint, applicaiion  of  See  Far- 
jcon  V.  Grant,  535. 

SLANDER  OF  TITLE. 

1.  Defendants  sent  out  a  circular  in 
which  they  charged  tliatthe  pub- 
lication by  the  plaintiff  of  ceitaln 
books  infringed  a  copyright 
which  the  defendants  claimed 
still  existed  in  later  editions  of 
Hyperion  and  Outre-Mer^  re-issu- 
ea  by  Longfellow  after  their  first 


publication.  They  also  adver- 
tised editions  of  those  two  works 
which  they  were  about  to  pub- 
lish, as  follows :  *'  They  contain 
all  the  changes  and  I'e visions 
made  by  Mr  Longfellow  in  la- 
ter years,  and  are  the  only  au- 
thorized chea^  editions  in  the 
market.-^  Plaintiff  having  pub- 
lished what  it  termed  repnnts  of 
early  editions  of  said  works, 
printed  respectively  in  1835  an<i 
1839,  brought  this  action  to  re- 
cover the  damans  which  it  alleg- 
ed it  had  sustained  by  reason  of 
said  circular  and  advertisement 
of  defendants.  Held,  that  tlie 
action  was  in  the  nature  of  an  ac- 
tion for  slander  of  title,  and  was 
to  be  determined  by  the  rales 
that  are  to  be  applied  in  such  an 
action ;  and  therefore  tliatto  sus- 
tain the  action  actual  malice  in 
issuing  the  circular  and  publish- 
ing the  advertisement  must  be 
shown.  Lovell  Co.  v.  Houghton, 
60. 
2.  The  plaintift^s  publications  of  the 
works  in  question  were  not  exsmrt 
reprints  of  the  editions  of  1839 
and  1835,  but  that  of  Hyperion 
contained  183  valuations  of  th^^ 
edition  of  1839,  and  tiiat  of  Outrc- 
Mer  contained  24  variations  of 
the  edition  of  1835,  all  of  which 
variations  were  in  defendants' 
editions  of  those  works  publish- 
ed respectively  in  1865  and  1860, 
which  editions  were  published 
under  agreements  with  Mr  I^ng- 
fellow  and  in  which  he  claimed 
a  copyright.  Held  (1)  that  it 
could  not  be  assumed  from  this 
that  defendants  could  not  have 
believed  that  plaintiffs  publican 
tions  were  infringements;  (2) 
that  assuming  that  defendants^ 
claim  to  a  copyright  rested  on 
the  variations,  and  that  there 
could  be  no  copyright  therein, 
yet  as  the  question  as  to  whether 
they  could  be  copyrighted  was 
a  question  of  law,  and  as  the> 
statements  contained  in  the  cir- 
cular issued  and  advertisement 
published  by  defendants  were 
made  in  a  claim  of  right  in  them- 
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AeWes*  and  were  so  made  in  mis- 
take as  to  the  law,  they  were 
not  (nothing  else  appearing) 
malicious,  and  could  not  be  found 
by  a  jury  to  be  malicious.    lb, 

3.  This  court  has  no  power  to  pass 
on  what  is  copyinght  and  what  is 
an  infringment  of  it.    lb, 

4.  Plaindff  having  undertaken  to 
prove  by  a  witness  called  by  it 
that  their  edition  of  Ouire-Mer 
was  a  reprint  of  the  original  edi- 
tion, witnout  producing  that  edi- 
tion, precluded  it  frani  objecting 
to  the  same  class  of  evidence 
without  the  production  of  the 
book,  subsequently  offered  by 
defendants.    lb, 

6,  The  admission  of  the  certificate 
as  to  tlie  filing  of  the  title  of  the 
book  Hyperion,  although  eiTo- 
neous,  held  not  to  be  cause  for 
reversal,  as  it  did  not  bear  on  the 
question  as  to  whether  plaintiff 
had  given  any  testimony  tending 
to  show  malice,  for  the  want  of 
which  testimony  the  judgment 
'was  affirmed.    lb, 

SPECIFIC  PERFORMANCE. 

Specific  performance — Form  of  de- 
cree/or— Assumption  ofmorigage 
by  vendee — Provision  as  to  form 
of  conveyance — Provisions  as  to 
apportionment  of  mortgage  inter- 
est, and  as  to  assessments.  See 
Caldwell  v.  Croft,  623. 

See  Real  Propertt. 


STREETS  AND  fflGIIWAYS. 

See  CoNSTTTUTiONAL  Law  ;  Neg- 
ligence, 2,  4,  11,  12. 

SUBPOENA  DUCES  TECUM. 
See  Trial. 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  An  order  requiring  a  defendant 
to  answer  a  question  propounded 


to  him  under  examination  in  pro- 
ceedings supplementary  to  exe- 
cution, that  anects  no  substantial 
right  of  defendant,  is  not  appeal- 
able. MiUiken  v.  Thompson, 
393. 

2.  Proceedings  supplementary  to 
execution  are  not  a  pait  of  an 
action,  and  an  oixler  made  tliere- 
in  should  not  be  entitled  in  the 
action.    lb. 

Motion  to  vacate  order  for  examina- 
tion  in  proceedings  supplemen- 
tary to  execution  on  ground  thai 
judgment  it  paid,  when  not  gran- 
ted, but  moving  party  remitted  to 
motion  in  the  action  to  have  judg- 
ment declared  satisfied^  Seo 
Austin  V.  Byrnes,  552. 

See  Receiver. 
« 

SURETIES. 

See  Attachment. 
TAXES  AND  ASSESSMENTS. 

1.  The  corporate  authorities  of  the 
city  of  >f ew  York  having  wholly 
failed  to  appoint  newspapers  in 
which  corporation  ordinances 
should  be  published  as  required 
by  §  20  of  the  Chaiter  of  1870, 
an  assessment  for  an  improve- 
ment authorized  by  an  ordnance 
passed  while  such  charter  was 
in  force  is  void.  Ziegler  v .  Flack, 
69. 

2.  Assuming  that  the  legislature 
can  validate  such  assessment,  it 
can  only  validate  it  from  tlie  time 
of  the  passage  of  the  validating 
act ;  therefore  if,  after  the  pass- 
age of  a  validathig  act,  a  sale  is 
made  for  the  amount  of  such 
assessment,  and  for  the  interest 
thereon  for  a  period  prior  to  the 
validating  act,  such  sale  is  in- 
valid, ana  a  lease  given  pursuant 
to  it  void.    76. 

3.  Where  a  statute  requires  a  de- 
mand, it  is  a  condition  preced- 
ent to  the  action,  and  the  action 
itself  is  not  a  sufficient  demand. 
The  statutes  in  I'elation  to  the 
collection  of  taxes  assessed  on 
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incorporated  companies,  require 
payment  tiiereof  to  be  demanded 
from  the  president  or  other  pro- 
per officers  before  proceedmgs 
are  taken  for  their  collection. 
Such  demand  is  a  condition  pre- 
cedent to  the  maintaining  of  an 
action  to  recover  such  taxes. 
McLean  v.  Manh,  Med.  Co.,  371. 

See  Constitutional  Law,  4-6; 
Real  Property,  1,  13. 

TENDER. 
See  Bonds,  3-5. 

TITLE. 

See  Real  Property  ;  Slander  of 
Title, 

TRLAlL. 

1.  On  the  trial  of  an  action  where 
tlie  nature  of  the  issues  requires 
the  defendant  to  account  for  the 
disposition  of  moneys  placed  in 
his  hands  by  the  plaintiff  and 
held  by  him  under  the  oblijration 
of  a  trustee  for  the  plaintm,  the 

Slaintiff  has  a  riffht  to  the  pro- 
uction  of  books  kept  by  the  de- 
fendant which  prima  Jacie  con- 
tain entries  as  to  the  receipt  and 
disbursement  by  him  of  such 
moneys.     Zehv,  OUukin^Sbl. 

2.  Such  production  may  be  enfor- 
ced through  a  subpoena  duces 
tecum,    lb. 

3.  If   they  have  been  placed  in 

vol.  xxn— 39 


oounseVs  hands,  the  counsel  may 
be  verbally  directed  bv  the  court 
to  produce  them,  ana  he  would 
be  bound  to  obey.  lb. 
4.  The  defendant  m  the  case  at  bar 
who  was  subpoenaed  duces  tecum, 
testified  that  the  books  which  he 
was  subpoenaed  to  produce  were 
in  the  hands  of  counsel.  Held 
that  plaintiff  was  entitled  to  a 
direction  that  counsel  produce 
them.    lb. 

See  Inquest  ;  New  Trial  ;  Nta- 
SANCE ;  Pleading,  3 ;  Referee. 

UNDERTAKING. 

See  Attachment. 

VENDER  AND  VENDEE. 
See  Real  Property. 

WAIVER. 
Receiver,  1,  4. 

WARRANTY. 

See  Sale  ;  Insurance  (Life)  4, 6 ; 
Real  Property,  7, 8, 11. 

WILLS. 
See  Real  Property,  14-16. 

WITNESS. 
See  Evidence,  4, 11,  12. 
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